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PUBLISHER'S  PREFACE. 

The  Conrt  of  Chancery  Appeals  was  established  in 
1895  as  an  auxiliary  branch  of  the  Supreme  Court  of 
Tennessee.  It  is  composed  of  three  judges  who  are 
elected  in  the  same  manner,  serve  the  same  length  of 
term,  and  receive  the  same  compensation  as  the  Judges 
of  the  Supreme  Court. 

The  Court  of  Chancery  Appeals  disposes  of  such 
equity  cases  as  are  transferred  to  it  from  the  docket 
of  the  Supreme  Court.  Appeals  may  be  taken  from  the 
Court  of  Chancery  Appeals  to  the  Supreme  Court.  On 
such  appeals  the  Supreme  Court  often  affirms  orally  the 
opinions  of  the  Court  of  Chancery  Appeals,  virtually 
making  the  written  opinions  of  the  Court  of  Chancery 
Appeals  the  opinions  of  the  Supreme  Court. 

In  view  of  the  importance  of  the  decisions  of  the 
Court  of  Chancery  Appeals,  there  has  been  a  general 
demand  for  their  publication.  The  first  steps  to  pub- 
lish a  selected  line  of  the  decisions  of  this  court  were, 
at  the  request  of  many  Tennessee  lawyers,  taken  by  the 
Fetter  Law  Book  Company  of  Louisville,  Kentucky, 
who  so  successfully  reprinted  the  annotated  edition  of 
the  Tennessee  Supreme  Court  reports. 

The  undersigned  having  purchased  all  of  the  prop- 
erty interests  of  that  company  including  both  the  Su- 
preme and  Chancery  Appeal  Reports,  will  continue  their 
project  to  print  the  last  named  reports. 

Sufficient  subscriptions  have  already  been  secured 
to  warrant  the  issuance  of  the  first  volume  and  to  jus- 
tify the  belief  that  the  subsequent  volumes  will  be  so 
patronized  as  to  insure  the  success  of  the  series.  It  is 
our  desire  to  improve  the  publication  from  time  to  time 
in  the  hope  and  expectation  of  making  it  a  valuable  and 
permanent  series  of  equity  reports  practically  indis- 
pensable to  every  Tennessee  lawyer. 

E.  W.  Stephens,  Publisher. 

Columbia,  Missouri ;  "Nashville,  Tennessee ;  June  20, 
1904. 
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The  first  question  we  answer  in  the  negative,  and  on 
the  following  grounds :  While  it  is  true  that  by  section 
18  of  the  city  charter  it  is  authorized  "to  levy  and  col- 
lect taxes  upon  all  property,  polls  and  privileges  taxa- 
ble by  law  for  state  purposes,"  and  by  subsection  9  of 
the  same  section,  "to  license,  tax  and  regulate  auction- 
eers,  grocers,  merchants,  retailers,  taverns,  brokers,  cof- 
fee houses,  confectioners,  retailers  of  liquors,  hucksters, 
peddlers,  livery  stable  keepers,  and  all  other  privileges 
taxable  by  law,"  still  this  power  must  constantly  be 
exercised  in  subordination  to  the  legislative  acts,  and 
when  any  ordinance  is  in  conflict  with  the  statutes  of 
the  state  it  must  give  way,  whether  passed  before  such 
legislative  act  or  afterwards.  Robinson  v.  Mayor  of 
Franklin,  1  Hum.,  156 ;  Smith  v.  Mayor  of  Knoxville,  3 
Head,  246 ;  Trigally  v.  Memphis,  6  Cold.,  382,  390;  Stern 
V.  Lexms,  2  Shan.  Cas.,  51,  53,  54 ;  Long  v.  Taxing  Dis- 
trict, 7  Lea,  134,  137.  An  exactly  parallel  case  to  the 
present  one  is  found  in  Rutledge  v.  Brown,  14  Lea,  124, 
and  a  case  nearly  parallel  in  Memphis  v.  Am.  Express 
Co.,  18  Pick.,  336.  The  only  difference  between  the 
facts  of  the  present  case  and  those  in  Rutledge  v.  Brown 
are  that  in  the  latter  case,  the  statute  was  already  in 
existence  when  the  ordinance  was  passed,  but  that  is  an 
immaterial  matter.  In  that  case  it  appeared  that  the 
charter  of  Gallatin  empowered  the  corporate  authorities 
to  levy  and  collect  taxes  upon  all  privileges  taxable  by 
the  laws  of  the  state.  The  tax  levied  on  retail  liquor 
dealers  for  the  year  1884,  which  was  complained  of,  was 
|225.    The  state  tax  on  liquor  dealers  for  the  same 
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time,  was  fixed  by  the  act  of  1883,  chapter  106,  section 
4,  in  a  town  of  a  population  of  the  size  of  Gallatin,  at 
|150  per  annum.  The  plaintiff  insisted  that  the  cor- 
poration of  Gallatin  was  limited  in  that  case  to  this 
sum,  basing  the  claim  upon  the  act  of  1869,  chapter  38, 
section  2.  This  act  was  entitled,  "An  act  to  fix  the 
license  of  retail  liquor  dealers,  and  for  other  purposes/' 
The  first  section  of  the  act  fixed  the  rate  of  the  city  tax 
on  liquor  dealers  at  a  specific  sum  of  money  in  propor- 
tion to  the  population  of  the  town  or  city.  The  second 
section  read  thus:  "That  for  the  use  of  the  county  or 
incorporated  town  in  which  said  privil^e  is  exercised, 
such  additional  license,  not  exceeding  the  state  license 
for  each,  may  be  imposed  by  the  county  court  and  the 
authorities  of  such  city  or  town."  The  court  held  that 
the  corporate  authorities  were  restricted  by  this  act, 
and  that  while  they  had  the  power  to  levy  the  privilege 
tax  in  question,  that  power  was  limited  to  the  amount 
of  the  tax  imposed  by  the  state,  and  that  the  levy  was 
void  for  the  excess,  but  otherwise  good.  The  case  re- 
ferred to  from  the  eighteenth  volume  of  Pickle's  reports 
is  based  on  the  same  principle,  and  is  equally  conclusive. 
It  is  insisted  by  the  city  attorney  that  the  act  does  not 
apply  to  Knoxville,  and  we  are  referred  to  Hodges  v. 
the  Mayor  and  Aldermen  of  Nashville^  2  Hum.,  62,  as 
an  authority  for  this  position.  The  substance  of  the 
decision  in  that  case  is,  that  a  general  act  upon  the  sub- 
ject of  revenue  will  not  be  construed  to  apply  to  munic- 
ipal corporations  having  in  their  charters  particular 
provisions  upon  the  same  subject,  unless  it  is  clearly  ap- 
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parent  from  the  language  of  the  act  that  it  was  so  in- 
tended by  the  legislature.  This  is  a  sound  principle, 
but  we  do  not  think  it  should  alter  the  conclusion  al- 
ready announced.  The  language  of  the  act  of  1899  is 
clear  and  distinct  that  municipalities  shall  not  levy 
privilege  taxes  in  excess  of  that  of  the  state.  We  have 
quoted  it  above,  and  do  not  think  that  any  other  mean- 
ing can  be  gotten  out  of  it. 

We  answer  the  second  question  in  the  affirmative. 
The  authorities  upon  this  subject  are  conclusive.  Trad- 
ing Stamp  Co.  V.  Memphis,  17  Pick.,  181,  183,  and  cases 
cited. 

We  answer  the  third  question  also  in  the  affirmative. 
Where  the  rights  of  the  parties  flow  from  the  same  foun- 
tain, or  radiate  from  a  common  center,  as  in  this  in- 
stance, they  may  all  join  in  order  to  settle  the  question 
which  is  determinative  of  the  rights  of  all,  and  the  bill 
is  not  open  to  a  demurrer  for  multifariousness.  John- 
json  V.  Brown,  2  Hum.,  327;  Partee  v.  McAlister,  6  Hum., 
408;  Bartee  v.  Tompkins,  4  Sneed,  632,  636;  Fogg  v. 
Rogers,  2  Cold.,  290,  296;  Neal  v.  Read,  7  Bax.,  333; 
Woodard  v.  Hall,  2  Tenn.  Chy.,  164, 167 ;  Hughes  v.  Ten- 
nison,  3  Tenn.  Chy.,  641,  642.  See  also  Pom.  Eq.  Jur., 
sec.  260 ;  High  on  Inj.,  ch.  7 ;  Dil.,  Mun.  Corp.,  sec.  922. 

The  solution  of  these  questions  settles  the  whole  con- 
troversy now  before  us. 

j  It  results  that  there  was  no  error  in  the  decree  of  the 

i 

Chancellor,  and  it  is  affirmed,  and  the  cause  remanded 
for  further  proceedings.    The  defendant  will  pay  the 
costs  of  appeal. 
The  other  judges  concur. 
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Castleman  v.  Philupsburg  Land  C5o. 
(knoxville.   may  4,  1901.) 

Affirmed  by  the  Supreme  Court  without  modiflcatlon,  October  16,  1901. 

1.  EVIDENCE.    Ejectment.    Clerk's  Deed  in  Record  Must  Support. 
A  clerk's  deed  ig  not  sufficient  alone  to  establish  complainant's 

title  in  ejectment,  but  must  be  supported  by  the  production  of 
the  judgment  or  decree  under  which  the  sale  was  had.  (Post, 
pp.  12-16.) 

Cited:  Coal  Creek  Mining  &  Manufacturing  Co.  y.  G.  W.  Ross, 
12  Lea  1,  and  authorities  cited. 

2.  6AM  E.     Same.      Deed.      Sufficiency.      Assignment     of    Error 

Sustained,  Ttiough  no  Objection  Below. 

An  assignment  of  error  will  be  sustained  which  attacks  for  suffi- 
ciency merely  said  deed  standing  alone,  though  no  objection 
was  mAde  below  as  to  its  competency  or  admissibility,  that 
being  admitted.    (Post,  p,  12.) 

3.  SAME.    Same.  Defendant  Need  Not  Supply  Evidence  by  Bill  of 

Except!  ofis. 
As  in  ejectment  defendant  may  take  advantage  of  any  weakness 
in  complainant's  chain  of  title,  it  is  not  incumbent  on  him  by 
bill  of  exceptions  to  include  in  the  record  any  missing  items  of 
eyidence.    {Post,  p,  13.) 

4b  SAME.  Same.  Common  Source  of  Title.  Absence  of  Record 
Defeats  Complainant. 
In  ejectment  the  fact  that  both  parties  claim  under  different  deeds 
made  by  the  same  clerk  and  purporting  to  be  based  on  the  same 
decree  can  not  help  the  complainant,  where  the  record  of  the 
cause,  upon  which  tho  deed  is  founded,  is  not  in  the  transcript. 
Especially  is  this  true  where  the  clerk's  deeds  purport  to  convey 
the  land  as  the  land  of  differeDt  persons.      {Post,  pp.  14,  15.) 
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5.    RECORD.    Deeds  Become  Part  of,  When  Marked  aa  Exhibits. 
The  marking  of  deeds  as  exhibits  to  depositions  or  to  the  bill  in 
the  cause,  is  sufficient  to  make  them  part  of  the  record.    {Post, 
p.  15.) 

6.   TAX  DEED.    Description  in. 
It  is  no  objection  to  a  tax  deed  that  it  contains  a  fuller  descrip- 
tion than  that  contained  in  the  assessment,  provided  it  describes 
the  same  land  that  was  assessed.    {Post,  pp.  15, 16.) 


FROM  CUMBERLAND. 


Appeal   from  the  Chancery   Court  of  Cumberland 
County. — T.  J.  Fisher,  Chancellor. 

John  J.  Tracy,  for  complainants. 
James  W.  Dorton,  for  defendant 


Neil,  J. — The  bill  in  this  case  was  filed  to  recover  the 
possession  of  five  hundred  acres  of  land.  The  chan- 
cellor granted  the  complainant  a  decree  for  four  hun- 
dred acres,  but  denied  relief  as  to  one  hundred  acres. 
Both  parcels  of  land  are  fully  described  in  the  chan- 
cellor's decree,  and  the  description  need  not  be  repeated 
here. 

The  defendant  prayed  a  special  appeal  from  so  much 
of  the  decree  as  granted  relief  to  the  complainant  as  to 
the  four  hundred  acres.    The  appeal  was  granted,  and 
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errors  have  been  assigned  accordingly.  The  complain- 
ants did  not  appeal  from  that  portion  of  the  decree 
•denying  relief  as  to  the  one  hundred  acres. 

In  complainants'  brief  their  chain  of  title  is  thus  re- 
<?ited :  ( 1 )  A  deed  from  Francis  W.  Tappan  to  Ada 
Walter  Bice,  conveying  a  part  of  grant  number  3707. 

(2)  A  deed  from  Ada  Walter  Rice  to  Thomas  Day, 
<!onveying  the  land  described  in  the  bill,  being  a  portion 
•of  the  same  land  conveyed  in  the  first  deed  mentioned. 

(3)  A  decree  in  the  case  of  the  State  of  Tennessee 
against  J.  E.  Barnard  et  al.,  among  which  defendants  it 
IS  said  was  one  Thomas  Day.  ,  It  is  also  said  in  the  brief 
that  this  was  a  proceeding  to  enforce  a  lien  for  unpaid 
taxes;  that  by  it  the  title  to  the  land  described  in  the 
bill  was  divested  out  of  Thomas  Day  and  vested  in  John 
Barbee.  (4)  A  deed  from  S.  C.  Brown,  clerk  and 
master,  to  John  Barbee,  conveying,  pursuant  to  the  de- 
cree above  mentioned,  the  land  described  in  the  bill.  ( 5 ) 
A  deed  from  John  Barbee  to  Eliza  Kain  Barbee,  con- 
Teying  the  same  land.  (6)  Title  by  descent  cast  on 
the  complainants,  the  only  heirs  at  law  of  Eliza  Kain 
Barbee,  and  also  of  John  Barbee.  It  is  also  said  in 
^complainants'  brief  that  the  complainants  and  defend- 
ant claim  from  the  same  common  source,  the  deed  from 
Francis  W.  Tappan  to  Ada  Walter  Rice,  and  this  is  true. 

The  recital  of  the  chain  of  title,  which  we  have  taken 
from  the  brief,  however,  is  not  sustained  by  the  record. 
The  decree  referred  to  is  not  to  be  found  there.  But 
the  deed  that  next  follows  in  the  chain  is  in  the  record. 
This  deed  contains  the  following  recital :    "That  by  de- 
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cree  of  said  court  (the  chancery  court  of  Cumberland 
county),  rendered  at  the  March  term  thereof,  1888,  in 
the  cause  of  State  of  Tennessee  et  ah  v.  J.  E.  Barnard 
et  als.,  ^  .  .  the  clerk  and  master  did  on  the  2d  day 
of  July,  1888,  sell  at  public  outcry  the  real  estate  here- 
inafter described,  as  the  land  of  Thomas  Day,  and  satis- 
fied the  taxes,  interest  and  penalties  on  the  same  for 
the  years  1885  and  1886,  when  the  said  John  Barbee, 
Jr.,  became  the  purchaser  thereof  at  the  price  of  f  25,  as 
appears  from  the  report  of  the  clerk  and  master^  made 
in  the  said  cause  to  the  September  term,  1888,  and  en- 
tered on  pages  509  and  510  of  Minute  Book  B,  and  the 
said  Jno.  Barbee,  Jr.,  having  paid  the  sum  of  |^25  as 
required  by  the  decree  of  said  court  confirming  said 
report,  now,  therefore,  in  order  to  carry  into  effect  said 
sale  in  pursuance  of  said  decree,  and  in  consideration 
of  the  sum  of  f  25  paid  the  said  clerk  and  master,"  etc. 
Then  the  deed  proceeds  with  the  conveyance  of  the  land 
to  Barbee. 

The  defendant's  first  assignment  of  error  is  directed 
against  this  deed.  The  point  is  made  that  it  is  not  suffi- 
cient in  itself  but  must  be  supported  by  the  record  of 
the  cause,  citing  Coal  Creek  Mining  &  Manufacturing 
Company  v.  G.  W.  Ross,  12  Lea,  1.  This  authority  fully 
sustains  the  point.  It  is  there  said  (page  8)  "A  clerk's 
deed,  like  the  deed  of  a  sheriff  in  the  execution  of  the 
judgment  or  decree  of  the  court,  must  be  sustained  by 
the  production  of  the  judgment  or  decree,  so  that  the 
court  may  see  that  there  was  jurisdiction  to  make  the 
sale,"  citing  Campbell  v.  Badgett,  2  Lea,  652 ;  Freeman 
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on  Executions,  sec.  350.  To  this  point  the  complainant 
replies  that  there  was  no  objection  taken  in  the  court 
below  to  this  deed,  and  the  objection  cannot  be  made 
here.  The  reply  would  be  a  good  one  if  the  question 
made  on  the  deed  were  only  as  to  its  competency  or  ad- 
missibility as  an  instrument  of  evidence,  but  that  is  not 
the  objection.  Its  competency  is  admitted,  but  its  suf- 
ficiency in  and  of  itself,  unsupported  by  the  record  on 
which  it  is  based,  is  denied.  The  deed  is  of  course  com- 
petent, but  standing  alone,  that  is,  unsupported  by  the 
record,  it  proves  nothing.  It  is  good  as  far  as  it  goes, 
but  it  does  not  go  far  enough. 

Again,  the  complainants  insist  that  it  was  the  duty 
of  the  defendant  to  make  a  bill  of  exceptions  and  in- 
clude in  the  record  any  items  of  evidence  that  are  now 
missing.  This  would  be  true  if  the  defendant  were  rely- 
ing upcTn  that  record  in  support  of  the  error  now  as- 
signed. The  defendant,  however,  has  the  right  to  rely 
upon  the  rule  that  the  complainants  must  make  out 
their  case,  and  succeed,  if  at  all,  in  ejectment,  upon  the 
strength  of  their  own  title  and  not  upon  the  weakness 
of  that  of  the  defendant.  It  may  take  advantage  of 
iinj  link  missing  in  the  complainants'  chain. 

Again,  it  is  said  by  the  complainants  that  both  par- 
ties claim  under  deeds  from  the  clerk  and  master  pur- 
porting to  be  based  on  the  same  decree,  and  that  this 
fact,  with  the  proof  in  the  record  that  Ada  Walter  Rice 
had  parted  with  the  title  to  the  five  hundred  acres  pur- 
porting to  be  conveyed  by  deed  befoae  the  suit  was 
brought,  will  justify  a  recovery  in  ejectment.    It  is  true 
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that  a  deed  from  the  same  clerk  and  master  in  the  same 
cause  is  found  in  the  defendant's  chain  of  title.  It  is 
also  true  that  thei-e  is  a  deed  in  the  record,  already  re- 
ferred to,  showing  that  Ada  Walter  Rice  had  conveyed 
the  five  hundred  acres  of  land,  but  whether  this  was 
before  the  suit  was  brought  or  afterwards  it  is  impos- 
sible to  tell  from  the  transcript,  because  the  record  of 
the  cause  referred  to  in  the  deed  is  not  in  the  transcript, 
as  already  stated.  The  fact  that  both  parties  claim 
under  different  deeds  made  by  the  same  clerk  and  mas- 
ter in  the  same  cause,  cannot  help  the  complainant.  At 
most,  this  circumstance  could  be  useful  in  the  way  of 
indicating  the  decree  as  the  common  source  of  title. 
But,  treating  the  matter  from  that  standpoint,  it  ap- 
pears by  referring  to  the  two  deeds  that  in  the  one  case 
the  clerk  and  master  undertakes  to  convey  the  land  as 
the  land  of  Thos.  Day  and  in  the  other  as  the  land  of 
Ada  Walter  Rice.  Moreovisr,  if  the  decree  could  be 
treated  as  the  common  source  of  title,  the  chain  would 
have  to  be  traced  back  to  the  decree,  and  that  would 
necessitate  the  proof  of  the  record  in  that  cause,  and  in 
that  way  we  reach  the  point  where  we  started. 

With  this  link  out  there  is  a  break  in  the  chain  vital 
to  the  complainants'  case.  From  this  point  of  view  we 
are  not  able  to  say  that  the  defendant  has  title,  but 
simply  that  the  complainants  have  failed  to  make  out 
their  title.  As  the  case  stands,  they  have  proven  only 
a  deed  from  Francis  W.  Tappan  to  Ada  Walter  Rice; 
a  deed  from  Ada  Walter  Rice  to  Thomas  Day;  a  deed 
from  the  clerk  and  master  to  John  Barbee,  purporting 
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to  convey  the  title  of  Thomas  Day,  but  nothing  to  show 
that  the  court  had  jurisdiction  to  make  the  decree.  They 
have  proven  the  deed  from  John  Barbee  to  Eliza  Kain 
Barbee,  and  that  the  complainants  are  heirs  of  Eliza 
Kain  Barbee  and  John  Barbee.  But  all  of  this  testi- 
mony leaves  the  case  incomplete  on  account  of  the  de- 
fect just  noticed.  We  feel  constrained,  therefore,  to 
sustain  the  defendant's  first  assignment  of  error. 

The  defendant's  second  assignment  of  error  is  that 
the  chancellor  should  not  have  considered  the  clerk  and 
master's  deed,  because  it  is  not  filed  as  an  exhibit  to 
anything,  and  is  not  made  a  part  of  the  record  by  bill 
of  exceptions.  In  the  same  assignment  of  error  a  simi- 
lar objection  is  made  to  the  deed  from  Ada  Walter  Rice 
to  Thomas  Day.  Neither  of  these  objections  is  well 
taken.  The  first  deed  is  marked  as  "exhibit  A"  to  the 
deposition  of  S.  C.  Brown,  and  the  second  is  "exhibit 
number  1"  to  the  bill. 

The  defendant's  third  assignment  of  error  is  that  the 
chancellor  erred  in  not  holding  that  the  defendant  had 
been  in  adverse  possession  of  the  land  for  more  than 
seven  years  next  before  the  bill  was  filed.  There  was 
no  error  in  this  action  of  the  chancellor.  The  testimony 
in  the  record  does  not  sustain  this  averment. 

There  are  some  subsidiary  points  falling  under  the 
first  assignment  of  error,  which  we  have  not  previously 
mentioned.  They  are,  first,  that  the  clerk  and  master's 
deed  describes  the  land  by  metes  and  bounds,  when,  as 
it  is  alleged,  land  is  never  so  described  in  assessments. 
Secondly,  that  the  act  of  1887,  under  which  the  tax 
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sales  were  made,  prescribes  a  certain  form  of  descrip-  ^^ 

tion,  and  that  this  form  wajs  not  pursued  in  the  tax  deed,  '^^^ 

but  a  fuller  description.     Third,  that  no  lands  were  as-  ^^^' 

sessed  to  Thomas  Day  for  either  of  the  years  above  men- 
tioned. As  to  the  first  point  made,  we  need  only  say 
that  it  is  no  objection  to  a  tax  deed  that  it  contains  a  ^ 

fuller  description  than  that  contained  in  the  assessmenf, 
provided  it  is  the  same  land  that  was  assessed.  As  to 
the  second  point,  the  substance  of  the  contention,  as  we 
understand  it,  is,  that  the  description  of  the  land  on 
which  the  bill  had  to  be  filed  by  the  back  tax  attorney, 
was  the  same  as  that  which  appeared  upon  the  books  of 
the  county  court  clerk  and  furnished  by  him  to  the 
county  trustee,  and  this  description  would  be  copied  by 
the  county  court  clerk  from  the  assessment.  This 
point  would  be  valuable  only  when  taken  in  connection  , 

with  the  third  ground,  which  is,  as  above  stated,  that 
the  description  in  the  assessment  was  insufficient.  But 
there  is  nothing  to  base  this  latter  point  on,  because  the 
chancellor  ruled  out  the  testimony  concerning  it,  and 
the  defendant  has  not  brought  the  ruling  of  the  chan- 
cellor to  our  attention  by  any  proper  assignment  of  er- 
rors, therefore,  the  second  and  third  points  must  fall 
together.  However,  these  are  small  matters.  Upon 
the  first  assignment  of  error  being  sustained,  concern- 
ing the  absence  of  the  record  supporting  the  clerk  and 
master's  deed,  the  complainants'  case  must  necessarily 
fail. 

The  decree  of  the  chancellor  must  therefore  be  re- 
versed, and  the  bill  dismissed.     The  complainants  ask 
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t;liat  the  dismissal  be  without  prejudice^  but  we  see  noth- 

xTig  in  the  cause  to  move  the  discretion  of  the  court  in 

-tliat  r^ard,     A  decree  will  be  entered  as  above  indi- 

oated,  and  the  complainants  will  be  taxed  with  the  costs 

\  of  this  court,  and  of  the  court  below* 

The  other  judges  concur. 


I 

i 

I 


lTeniiChaii»(2) 


18  TENNESSEE  CHANCERY 


Burnett  v.  Campbell  County, 
(knoxville.   may  5,  1901.) 

Not  appealed  to  Supreme  Court. 

1.  RESULTING  TRUST.     Husband  and  Wife.    Arfaes  in  Favor  of 

Wife,  When. 
A  trust  results  In  favor  of  the  wife  in  lands  bought  with  the  wife's 
consent  and  with  the  agreement  that  the  land  was  to  be  her 
land,  and  with  funds  descended  to  the  wife  and  collected  by  the 
husband  for  his  wife  and  treated  by  both  husband  and  wife  as 
constituting  the  wife's  separate  estate,  although  the  deed  was 
by  inadvertence  taken  in  the  name  of  both  husband  and  wife 
{Post,  pp.  20-22,  31,  32.) 

Cited:  Carpenter  v.  Franklin,  5  Pick.  142;  Snodgrass  v.  Hyder, 
11  Pick.  574-5;  Pritchard  v.  Wallace,  4  Sneed  405;  Bible  v.  Mar- 
shaU,  19  Pick.  324. 

2.  SAME.    Same.    Evidence.    Corroboration. 

In  testimony  of  the  husband  and  wife  tending  to  set  up  a  result- 
ing trust  in  favor  of  the  wife,  their  corroboration  Dn  some  very 
important  points,  one  of  them  being  vital,  though  not  going  to 
every  particular  of  the  testimony,  is  sufficient  to  engender  con- 
fidence in  the  rest  of  their  evidence  and  to  meet  the  require- 
ments of  the  rule  that  the  conscience  of  the  court  should  be 
fully  satisfied  that  the  facts  relied  on  to  raise  the  trust  are 
true,  and  sufficient  to  create  the  trust.    {Post,  pp.  30,  31.) 

Cited:  Page  v.  GiUentine,  6  Lea  240-246;  Insurance  Co.  v.  Shoe- 
maker, 11  Pick.  72;  Gates  v.  Card,  9  Pick.  334,  841,  and  cases 
cited;  Hyden  v.  Hyden,  6  Bax.  407-8;  McCammon  v.  Pettit,  8 
Sneed  242;  Sullivan  v.  Sullivan,  2  Pick.  380;  Sanford  v.  Wee- 
den,  2  Heis.  71-76;  2  Bax.  165;  Stone  v.  Manning,  19  Pick.  232, 
and  authorities. 
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3.  SAME.    Same.    Same.    Hearsay. 

Where  testimony  of  a  witness  In  corroboration  of  a  husband 
and  wife  Is  honest  and  genuine,  has  not  been  excepted  to,  and 
the  original  examination  shows  possession  of  original  knowledge 
of  some  Important  points  testified  to,  and  as  to  other  points 
knowledge  gained  through  conversations  with  the  husband  and 
wife,  had  before  any  temptation  to  falsify  had  intervened,  the 
fact  that  the  witness  on  cross-examination,  only  one  question 
being  asked,  stated  that  what  she  knew  had  been  told  her  by 
the  husband  and  wife.  Is  not  material.    {Post,  pp.  32,  33.) 

4.  ORDER    PRO   CONFES80.    Failure  to   Take   Treated   at   Dis- 

missal, When. 
This  court  will  treat  the  failure  to  take  an  order  pro  confesso  In 
the  court  below  as  an  Informal  dismissal  of  the  particular  de- 
fendant where  his  presence  is  not  necessary  to  the  determina- 
tion of  the  rights  of  the  real  parties.    (Post,  pp.  33-35.) 


FROM  CAMPBELL. 


Appeal  from  the  Chancery  Court  of  Campbell  County. 
-Hugh  G.  Kyle,  Chancellor. 

Lucky,  Sanford  and  Fowler,  for  complainant. 

Henderson,  Keid  and  R.  D.  Perkins,  for  defendants. 


Neil,  J. — The  bill  in  this  case  alleges  that  on  the  18th 
day  of  January,  1897,  J.  W.  Agee,  deputy  sheriff  of 
Campbell  county,  by  virtue  of  an  execution  then  in  his 
Iiands,  levied  upon  certain  real  estate  described  in  the 


20  TENNESSEE  CHANCERY 

Burnett  Y.  Campbell  Co, 

bill ;  that  this  land  was  levied  on  as  the  property  of  the 
defendant,  W.  H.  Burnett,  the  execution  under  which 
Ihe  levy  was  made  having  been  issued  in  the  case  of  the 
State,  .for  the  use  of  Campbell  county,  against  Joseph 
Grey,  trustee,  et  al.,  which  had  previously  thereto  been 
determined  in  the  circuit  court  of  Campbell  county  and 
in  the  supreme  court ;  that  under  this  levy  the  land  was 
sold  on  the  1st  day  of  March,  1897,  and  the  defendant, 
Campbell  county,  became  the  purchaser  thereof  at  the 
price  of  fl50.  This  allegation  was  admitted  in  the  de- 
fendant's answer. 

The  bill  further  alleges  that  the  complainant  is  the 
wife  of  the  defendant,  W.  B.  Burnett ;  that  W.  H.  Bur- 
nett, neither  at  the  time  the  sale  was  made,  nor  at  any 
other  time,  had  any  interest  whatever  in  the  land,  ex- 
cept such  interest  as  he  possessed  by  virtue  of  his  mar- 
ital relations  with  the  complainant;  that  the  property 
was  purchased  from  one  Thos.  Hatmaker ;  that  the  price 
paid  was  |206.25;  that  no  part  of  this  consideration 
was  paid  by  defendant,  W.  H.  Burnett,  but  that  the 
whole  was  paid  by  the  complainant.  It  is  alleged  that 
the  particulars  in  regard  to  this  transaction  are  as  fol- 
lows :  That  one  Addie  Keys,  who  was  the  aunt  of  the 
complainant,  died  intestate  and  without  issue,  and  one 
R.  M.  Chapman  was  appointed  administrator  on  her  es- 
tate; that  in  the  distribution  of  the  estate  complainant 
was  entitled  to  the  sum  of  fl50;  that  this  money  was 
paid  by  Chapman  to  the  defendant,  W.  H.  Burnett,  com- 
plainant's husband,  but  before  this  payment  was  made 
it  was  distinctly  understood  and  agreed  between  com- 
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plainant  and  the  defendant,  W.  H.  Burnett,  that  he 
should  receive  and  receipt  for  this  money  as  hers,  and 
that  he  should  have  no  interest  whatever  therein,  and 
that  the  same  should  be  delivered  to  her;  that  in  pur- 
suance of  this  agreement  the  money,  when  received,  was 
by  her  said  husband  delivered  to  her,  and  was  for  some 
time  kept  by  her  separate  and  apart  from  the  moneys 
of  her  husband;  that  subsequently  she  authorized  her 
husband  to  lend  to  one  Thomas  Hatmaker  flOO  of  this 
money ;  that  for  this  purpose  she  delivered  that  sum  to 
her  husband,  he  taking  a  note  therefor  in  the  joint  name 
of  himself  and  complainant;  that  at  the  time  this  loan 
was  made  it  was  distinctly  understood  between  com- 
plainant and  defendant,  W.  H.  Burnett,  that  the  note 
was  to  be  hers  absolutely ;  that  she  retained  the  remain- 
ing f50  in  her  possession  for  some  length  of  time.  It 
is  further  alleged  that  finally  Thomas  Hatmaker  became 
desirous  of  selling  the  land,  and  agreed  to  take  therefor 
the  said  sum  of  f 206.25;  that  complainant,  not  having 
sufficient  funds  to  pay  this  price,  wrote  to  her  son,  John 
Burnett,  informing  him  of  her  desire  to  purchase  the 
land,  and  of  the  fact  that  she  did  not  have  sufficient 
money  to  pay  for  it,  and  that  in  response  to  this  letter 
John  Burnett  sent  her  the  sum  of  ip50;  that  with  this 
money  so  given  to  her  by  her  son  and  the  f  150  which  she 
had  received  from  her  aunt's  estate  and  |6.25  which  was 
the  interest  accrued  on  the  Hatmaker  note,  the  tract  of 
land  was  purchased.  It  is  further  alleged  that  while  it 
is  true  that  W.  H.  Burnett  negotiated  the  sale  with 
Hatmaker,  yet  before  the  purchase  was  made  he  and 
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the  complainant  consulted  together  a  number  of  times, 
and  she  authorized  him  to  invest  the  money  therein,  but 
that  the  purchase  was  made  with  the  distinct  agree- 
ment that  the  money  should  remain  hers  until  invested 
in  the  land,  and  that  the  land  should  be  hers  after'  the 
sale  was  consummated.  It  is  further  alleged  that,  not- 
withstanding this  agi'eement,  the  defendant,  W.  H.  Bur- 
nett, had  the  deed  made  to  himself  and  the  complainant 
jointly ;  that  she  presumed  this  was  done  by  mistake  or 
oversight,  and  that  it  was  not  done  by  any  agreement 
upon  her  part,  nor  has  she  ever  consented  thereto. 

It  is  further  alleged  that,  as  will  appear  from  an  in- 
spection of  the  levy  and  sale  in  the  cause  above  referred 
to,  it  was  assumed  by  the  officer  making  the  levy  and 
sale,  that  the  title  to  the  premises  was  in  the  defend- 
ant, W.  H.  Burnett,  and  the  sale  was  made  as  though 
he  were  the  sole  possessor  of  the  title,  whereas,  if  the 
complainant  was  not  entitled  to  the  whole  of  the  prem- 
ises by  virtue  of  the  resulting  trust  created  as  afore- 
said, she  would  nevertheless  be  entitled  with  her  hus- 
band to  the  possession  of  the  land  during  her  life,  and 
if  she  should  survive  her  husband,  she  would  take  the 
entire  estate  therein ;  that  the  proceedings  and  the  sale 
thereunder  created  a  cloud  upon  her  title,  and  the  same 
should  be  removed  regardless  of  the  fact  whether  she 
has  a  beneficiary  right  in  the  whole  of  the  premises  or 
not. 

These  allegations  of  the  bill  are  denied  in  the  answer 
of  the  county.  Mr.  Burnett  himself  did  not  answer,  nor 
was  any  order  pro  confesso  taken  against  him. 
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The  chancellor  decreed  in  favor  of  the  complainant 
upon  the  first  ground  of  relief  alleged  by  her,  and  the 
county  has  appealed  and  assigned  errors. 

The  only  witnesses  in  the  cause  are  the  complainant, 
ber  husband  and  her  sister.  Mrs.  Burnett  testifies  that 
the  land  was  purchased  from  Thomas  Hatmaker  at  the 
price  of  f  206.25,  which  t^  as  paid  him ;  that  this  consid- 
eration was  her  own  money;  that  she  got  ?150  of  it 
from  the  estate  of  her  aunt,  Mrs.  Addie  Keys,  and  f 50 
from  her  son,  John  M.  Burnett,  and  that  |6.25  was  the 
interest  on  a  part  of  the  fund  which  was  lent  out.  As 
to  the  $150  she  further  testified  that  her  aunt  gave  her 
§30  of  it  before  her  death;  that  the  rest  was  received 
from  R.  M.  Chapman  the  administrator  of  her  aunt; 
that  her  husband  received  the  money  from  the  adminis- 
trator, receipted  for  it  in  her  name,  and  brought  it  and 
gave  it  to  her  as  soon  as  lie  came  home  after  having  so 
made  the  collection ;  that  she  kept  the  money  in  a  large 
clothes  press,  separate  from  her  husband's  money ;  that 
it  was  understood  between  her  and  her  husband  that  it 
was  her  money  and  was  so  treated  by  both  of  them.  She 
further  stated  that  she  loaned  f  100  of  this  money  to 
Thos.  Hatmaker;  that  Hatmaker  desired  to  borrow  the 
money,  and  her  husband  talked  to  her  about  it,  and  she 
agreed  to  let  him  have  it;  that  it  was  understood  be- 
tween her  and  her  husband  that  the  loan  was  made  for 
her  and  that  the  note  was  hers ;  that  she  kept  the  note 
until  it  was  used  in  the  purchase  of  the  land,  and  that 
it  was  so  used,  together  with  the  interest  thereon.  She 
further  stated  that  she  was  consulted  by  her  husband 
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in  regard  to  the  land  trade^  and  that  it  was  made  in  con- 
sequence of  her  giving  her  consent ;  that  the  understand- 
ing and  agreement  between  her  and  her  husband  was 
that  he  was  making  the  trade  for  her^  and  that  the  land 
would  be  hers ;  that  she  does  not  know  how  it  happened 
that  the  deed  for  the  land  was  made  both  to  herself  and 
to  her  husband.  In  responding  to  a  question  upon  this 
subject  she  answered,  "I  don^t  know,  unless  it  was  done 
unthoughtedly ;  he  always  said  we  were  one  family.*^ 
She  further  said  that  she  spoke  to  him  about  the  deed 
after  she  found  out  how  it  was  made,  and,  further,  that 
ic  has  always  been  understood  between  her  and  her  hus- 
band that  the  land  was  hers. 

W.  H.  Burnett,  complainant's  husband,  testifies  to 
the  receipt  by  his  wife  of  the  f30  referred  to  by  her  be- 
fore the  death  of  Mrs.  Keys,  and  to  his  own  collection  of 
the  residue  of  the  |150,  from  the  administrator.  Chap- 
man, and  turning  it  over  to  his  wife;  that  both  he  and 
his  wife  understood  that  the  money  was  to  remain  hers^ 
and  that  he  never  claimed  it ;  that  f  100  of  it  was  sought 
to  be  borrowed  by  Thomas  Hatmaker ;  that  he  told  Hat- 
maker  there  was  some  money  at  home  which  belonged  to 
his  wife,  and  he  would  see  her  about  the  loan  and  did 
so;  that  she  agreed  to  lend  it  to  Hatmaker  if  satisfac- 
tory security  should  be  given;  that  the  note  was  exe- 
cuted and  the  money  loaned,  with  one  Lewis  Murrey  as 
surety;  that  the  note  was  drawn  payable  to  himself  and 
his  wife ;  that  he  drew  the  note  himself.  Upon  this  sub- 
ject he  was  asked  and  answered  as  follows:  "Was  it 
your  purpose  at  that  time  to  claim  and  then  hold  the 
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note  as  your  own^  or  was  it  drawn  in  that  way  so  as  to 
give  you  a  right  to  collect  it  for  your  wife?  Ana.  I 
think  some  one  suggested  that,  and  then  we  could 
either  one  collect  it,  is  the  way  I  remember  it.  I  re- 
garded it  as  my  wife^s."  He  then  says  that  he  took  the 
note  home  and  left  it  with  his  wife.  Upon  the  subject 
of  the  trade  with  Hatmaker  for  the  land  he  was  asked 
and  answered  as  follows:  ^^Q.  State  all  about  the 
trade  with  Hatmaker  for  the  land.  A.  The  note  had 
been  given  about  twelve  months  before  the  trade  was 
mentioned.  He  proposed  to  sell  the  land  and  I  told  him 
we  were  not  able  to  buy  it  at  that  time.  He  said  he 
owed  the  f  100  and  would  take  |150  and  make  a  deed 
to  it.  I  told  him  in  a  few  days.  My  wife  had  written 
to  John  Burnett  about  some  money,  and  he  sent  her  f  50. 
I  told  him  then  that  I  would  give  him  |100  more  for 
the  land.  He  said  that  if  I  would  knock  ofE.  the  interest 
he  would  take  it.  I  told  him  if  he  would  pay  the  in- 
terest I  would  pay  the  taxes.  The  interest  on  the  note 
was  f  6  and  the  taxes  f  6.25.  Q.  Did  you  or  not  con- 
sult with  your  wife  about  the  trade?  if  so,  state  what 
passed  between  you?  A.  Yes;  we  talked  at  different 
times  before  the  trade  was  made.  I  told  her  I  thought 
it  would  be  a  good  investment,  as  the  land  had  sold  only 
a  year  before  for  |250.  Q.  Did  you  or  not  obtain  her 
consent  before  the  trade  was  made?  A.  Yes,  sir.  Q. 
State  whether  or  not  you  made  the  trade  for  yourself, 
or  for  your  wife.  A.  I  made  it  for  my  wife,  of  course; 
we  would  both  be  interested.  Q.  How  was  the  |100 
remaining  over  and  above  the  note  paid?    A.    It  was 
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paid  by  me  for  her  out  of  some  money  she  had  gotten 
from  her  aunt,  Addie  Keys,  and  f50  she  had  got  from 
John  Burnett."  After  exhibiting  the  deed,  which  on  its 
face  was  made  to  the  husband  and  wife,  he  was  asked, 
"How  did  it  happen  to  be  drawn  to  both  of  you  instead 
of  to  your  wife  alone;  was  it  by  your  direction?  Arts. 
It  was  through  Mr.  Hatmaker,  as  he  had  it  drawn  up 
before  I  had  ever  seen  it.  Hatmaker  bought  it  from 
Bobbins,  and  that  deed  had  not  been  made  at  the  time 
we  bought  the  land,  and  Bobbins  would  not  make  the 
deed  except  to  Hatmaker  and  his  wife,  and  Hamilton 
Grant  I  was  told  wrote  the  deed  from  Hatmaker  and 
wife  to  me  and  my  wife."  He  further  testifies  that  both 
Hatmaker  and  John  Burnett  are  dead.    • 

The  witness  introduced  to  corroborate  the  husband 
and  wife,  in  order  to  meet  the  rule  requiring  corrobora- 
tion in  this  class  of  cases,  was  Mrs.  M.  E.  Wood,  the 
complainant's  sister.  As  a  question  is  made  upon  the 
form  of  Mrs.  Wood's  statement  of  the  source  of  her  in- 
formation, we  give  her  testimony  in  her  own  words. 
After  stating  that  she  had  received  herself  |155.55  in 
cash  from  the  estate  of  her  aunt,  Mrs.  Keys,  she  was 
then  asked  and  answered  as  follows:  ^^Q.  Did  your 
sister,  Mrs.  Burnett,  receive  the  same  amount  you  did? 
A.  No;  I  think  she  lacked  a  little.  I  think  she  got 
1150.55.  The  difference  was  we  didn't  purchase  quite 
so  much  at  the  sale  as  she  did.  Q.  Do  you  know  what 
was  done  with  the  money  your  sister,  Mrs.  Burnett,  re- 
ceived? A.  They  loaned  flOO  to  Mr.  Thos.  Hatmaker 
first.     Q.    Do  you  know  whether  or  not  that  was  done 
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by  the  consent  of  your  sister.  A.  Yes,  sir.  Q.  Did 
you  or  not  hear  her  and  her  husband  speak  about  this 
loan  both  before  and  after  said  loan  was  made?  A. 
Yes,  sir.  Q.  Did  her  husband  ever  claim  this  money 
which  your  sister  received  from  your  aunt's  estate  as 
his  own,  or  did  he  recognize  it  and  speak  about  it  as 
your  sister's  money?  A.  He  never  claimed  it  as  his 
own;  he  always  claimed  it  to  be  my  sister's.  Q.  Do 
you  remember  of  the  purchase  from  Thomas  Hatmaker 
of  the  land  under  litigation  in  this  case?  A.  Yes,  sir. 
Q.  Do  you  know  with  what  money  that  land  was  paid 
for?  A.  It  was  Mrs.  Burnett's  money;  part  of  it  was 
what  she  received  from  her  aunt,  and  John  M.  Burnett 
gave  her  f  50  to  pay  on  it.  Q.  What  relation  was  she 
to  John  M.  Burnett?  A.  She  was  his  mother.  Q. 
How  near  did  vou  live  to  them  at  that  time?  Ans. 
About  tliree  miles.  Q.  Were  you  or  not  £i  frequent 
visitor  at  their  house?  A.  Yes ;  tolerably  of  ten.  That 
is  the  only  connection  we  h^ve  close  to  us.  Q.  How 
did  her  son  happen  to  furnish  the  f50  on  this  land? 
A.  She  wrote  to  him  and  asked  him  for  it.  He  claims 
he  gave  it  to  her  and  she  claims  so  too.  I  heard  John 
talk  about  it  before  he  got  killed;  he  thought  a  great 
deal  of  his  mother.  He  got  killed  on  the  18th  of  March, 
1893.  Q.  Did  you  know  at  the  time  the  Hatmaker 
land  was  bought  where  your  sister  got  the  money  with 
which  it  was  paid  for?  A.  Yes,  sir.  Q.  Did  you 
hear  both  your  sister  and  her  husband  talk  about  the 
purchase  of  the  land  before  it  was  made?  A.  Yes,  sir. 
Burnett  used  to  tell  me  a  great  deal  about  his  business. 
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Q.  Up  to  the  time  this  land  was  purchased  did  he  ever 
claim  any  of  the  money  that  was  paid  for  it  as  his  own, 
or  did  he  speak  of  it  and  treat  it  as  his  wife's?  A.  He 
didn't  claim  it  as  his  own.  He  always  spoke  of  it  as 
her  money  and  claimed  it  was  her  money.  Q.  Have 
you  heard  your  sister  speak  about  this  land  since  said 
purchase  was  made ;  if  so,  has  she  or  not  always  claimed 
it?  A.  I  have  heard  her  speak  of  it  several  times.  She 
always  claimed  it,  and  said  she  did  not  know  why  the 
deed  was  not  made  to  her  and  her  heirs.  Q.  Have  you 
any  interest  in  this  litigation?  A.  No,  sir.  Cross- 
examination:  Q,  Is  it  or  not  a  fact  that  what  you 
know  about  this  is  what  the  parties  told  you,  I  mean 
Burnett  and  wife?    A.    Yes." 

As  above  intimated,  the  rule  is  that  a  resulting  trust 
in  favor  of  the  wife,  cannot  be 'established  by  the  uncor- 
roborated testimony  of  the  husband  and  wife,  as  against 
the  creditors  of  the  husband.  Page  v.  Gillentine,  6  Lea, 
240,  244, 245,  246 ;  Insurance  Co.  v.  Shoemaker,  11  Pick., 
72.  See  also  on  the  general  question^  Gates  v.  Card,  9 
Pick.,  334,  341,  and  cases  cited.  It  is  also  held,  where 
seasonable  objection  is  taken,  that  the  husband  and  wife 
are  incompetent  to  testify  as  to  conversations  between 
them,  not  in  the  presence  of  third  persons,  concerning 
agreements  as  to  the  contemplated  purchase  of  prop- 
erty, as  to  how  it  should  be  paid  for,  and  as  to  how  the 
title  should  be  taken.  Byden  v.  Hyden,  6  Bax.,  407, 
408;  Insurance  Co.  v.  Shoemaker,  11  Pick.,  72,  82. 

The  grade  of  proof  required  under  the  earlier  cases 
is  also  very  high.     In  Hyden  v.  Hyden,  supra,  it  is  said : 


APPEALS  REPORTS,  VOL.  1.  29 

Burnett  y.  Campbell  Ck>. 

"That  such  a  parol  trust  may  be  set  up  contrary  to  the 
face  of  the  deed,  is  well  settled;  but  it  is  equally  well 
settled  that  in  order  to  the  establishment  of  such  a  trust 
in  opposition  to  the  terms  of  a  written  instrument,  the 
proof  must  be  most  convincing  and  irrefragable/^  To 
the  same  effect  are  McCammon  v.  Pettit,  3  Sneed,  242 ; 
Sullivan  v.  Sullivan,  2  Pick.,  380, 381,  and  Insurance  Co. 
V.  Shoemaker,  supra,  p.  80.  See,  also,  upon  the  general 
question,  Sanford  v.  Weeden,  2  Heis.,  71,  76;  2  Bax., 
165,  39  S.  W.  R.  979.  The  strong  statement  of  the  rule, 
however,  above  given  in  the  language  of  the  court  in 
Hyden  v.  Hyden,  seems  to  be  somewhat  modified  and  re- 
duced  in  tone  by  the  later  case  of  Stone  v.  Manning,  19 
Pick.,  232.  Th^*e  the  rule  is  thus  expounded :  "In  the 
case  of  McCammon  v.  Pettit,  3  Sneed,  246,  it  was  held 
that  a  trust  may  be  raised  on  a  written  will,  absolute 
and  unconditional  on  its  face,  but  in  order  to  do  this 
the  pi-oof  must  be  clear,  convincing,  and  irrefragable. 
The  rule  thus  laid  down  has  been  well  expounded  by 
Chancellor  Gibson  thus:  *When  therefore  we  read  in 
the  books  that  in  various  cases,  such  as  suits  to  reform 
writings,  to  set  up  a  resulting  trust,  to  have  a  deed  de- 
clared a  mortgage,  and  the  like,  a  mere  preponderance 
of  the  evidence  will  not  suffice,  nothing  more  is  meant 
than  that  a  mere  preponderance  of  the  evidence  on  the 
side  of  the  complainant  will  not  overcome  the  defend- 
ant's evidence,  reinforced,  as  the  latter  is,  by  a  presump- 
tion in  favor  of  the  writing  assailed.  If,  however,  the 
complainant's  evidence  outweighs  both  the  presumption 
and  the  other  evidence  in  favor  of  the  defendant,  then 
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the  complainant  has  made  out  his  case,  even  though  the 
preponderance  in  his  favor  be  very  slight,  and  this  ia 
true  whatever  the  character  of  the  suit,  and  howsoever 
strong  the  presumption  to  be  overcome/  Gibson's  Suits, 
in  Chy.,  sec.  446,  p.  404;  McBee  v.  Bowman,  89  Tenn.,. 
132-141.  So  that  the  position  of  defendant's  counsel 
that  the  evidence  produced  by  complainant  must  con- 
vince the  court  beyond  a  reasonable  doubt,  is  not  cor- 
rect. In  Sanford  v.  Weeden,  2  Heis.,  76,  Chief  Justice 
Nicholson  said:  'Different  judges  have  employed  dif- 
ferent language  in  declaring  the  character  and  the- 
weight  of  the  proof  which  is  necessary  and  sufficient  to- 
set  up  a  resulting  trust.  The  result  of  all  the  attempts; 
to  define  the  rule  as  to  the  amount  of  parol  proof  neces- 
sary in  such  cases  is,  that  the  conscience  of  the  court 
should  be  fully  satisfied  that  the  facts  relied  on  to  raise 
the  trust  are  true,  and  sufficient  to  create  the  trust.' ''' 

Having  in  view  this  rule,  we  proceed  to  a  considera- 
tion of  the  testimony  already  recited.  Is  the  testimony 
given  by  the  husband  and  wife  sufficiently  corroborated 
to  satisfy  a  mind  seeking  truth  that  the  facts  relied  on 
to  raise  the  trust  are  true? 

Upon  carefully  reading  the  testimony  of  Mrs.  Woods^ 
it  seems  clear  that  she  fully  sustains  the  husband  and 
wife  as  to  the  source  whence  the  money  came  that  was 
used  in  the  purchase  of  the  property.  Also  as  to  the 
fact  that  it  was  always  understood  between  the  husband 
and  wife,  down  to  the  time  that  money  was  invested  in 
the  land,  even  after  the  loan  to  Hatmaker,  that  the 
money  was  the  property  of  the  wife,  and  after  the  con- 
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veyance  was  made,  and  the  money  invested  in  land,  that 
the  land  belonged  to  her.  This  does  not  go  the  whole 
length  of  corroborating  the  husband  and  wife  in  every 
particular,  but  it  goes  sufficiently  far  to  give  to  the 
court  confidence  in  the  story  of  the  husband  and  wife, 
and  to  convince  us  that  it  is  not  a  concocted  and  hatched 
up  story,  made  to  fit  the  exigency.  Thus,  having  ac- 
quired confidence  in  the  trustworthiness  of  the  husband 
and  wife  by  this  corroboration  upon  some  very  import- 
ant points,  one  a  vital  point,  we  readily  lend  credence 
to  what  they  say  concerning  the  rest  of  the  transaction, 
although  there  may  be  no  direct  corroboration  as  to 
such  other  points.  We  are  therefore  able,  upon  the 
testimony  of  the  husband  and  wife  so  supported,  to  find 
that  when  the  husband  collected  the  money  from  the 
administrator  he  did  so  for  his  wife,  and  brought  it  to 
her,  and  handed  it  to  her  to  hold  and  keep  as  her  own ; 
that  the  loan  of  the  flOO  to  Hatmaker  was  with  her  con- 
sent, and  for  her  benefit,  and  that  the  purchase  of  the 
land  from  Hatmaker,  and  the  investment  of  the  money 
therein  was  with  her  consent,  and  with  the  agreement 
that  the  land  was  to  be  her  land,  and  that  the  taking 
of  the  title  as  it  was  taken  was  a  mere  inadvertence  on 
the  part  of  the  husband,  occurring  in  the  manner  ex- 
plained by  him.  This  much  being  shown,  the  ptoof 
makes  out  a  case  of  separate  estate  in  the  fund  in  favor 
of  the  wife  ( Carpenter  v.  Franklin,  5  Pick.,  142 ;  Snod- 
grass  V.  Hyder,  11  Pick.,  574,  575),  and  that  when  this 
fund  was  invested  in  the  land,  and  the  title  taken,  in 
part  to  the  husband,  under  the  circumstances  stated,  a 
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trust  resulted  to  the  complainant    PritcJiard  v.  WcU- 
lace,  4  Sneed,  405 ;  Bihle  v.  Marshall,  19  Pick.,  324. 

It  is  next  insisted,  on  the  strength  of  the  single  ques- 
tion asked  on  cross-examination,  that  all  that  Mrs. 
Woods  knows  is  only  hearsay,  and  hence  unreliable.  As 
to  the  amount  of  money  received  by  Mrs.  Burnett  from 
her  aunt's  estate,  we  do  not  think  that  Mrs.  Woods  in- 
tended to  be  understood  in  cross-examination  as  saying 
that  she  got  this  information  from  Mrs.  Burnett.  The 
original  examination  bears  evidence  of  original  knowl- 
edge upon  this  subject  Nor  did  she  intend  to  be  under- 
stood as  saying  that  she  got  her  knowledge  as  to  the  f  50 
from  Mrs.  Burnett,  because  she  expressly  says  in  her 
original  examination  that  J.  B.  Burnett,  the  son,  told 
her  of  this  in  person.  But  as  to  the  rest  of  her  testi- 
mony, it  is  clear  that  she  got  her  knowledge  from  con- 
versations with  Burnett  and  wife.  It  appears  that 
most  of  these  conversations  were  had  before  the  invest- 
ment was  made,  and  so  would  have  been  competent,  as 
tending  to  support*  the  credit  of  Mr.  Burnett  and  Mrs. 
Burnett  as  witnesses,  even  if  the  testimony  had  been  ob- 
jected to,  having  been  made  before  any  litigation  arose, 
and  before  any  temptation  to  falsify  had  intervened. 
Queener  v.  Morrow,  1  Cold.,  123;  Ola^s  v.  Bennett,  5 
Pick.,  478 ;  Hayes  v.  Cheatham,  6  Lea,  10 ;  Graham  v.  Mc- 
Reynolds,  6  Pick.,  674,  and  cases  cited.  But  the  testi- 
money  was  not  excepted  to,  and  so  was  competent  in 
any  event  Of  course,  however,  even  though  competent, 
it  might  well  be  said  that  the  court  should  consider 
whether  mere  hearsay  statements  should  be  treated  as 
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sufficient  corroboration.  Certainly  it  would  be  easy  to 
conceive  cases  where  such  testimony  would  be  treated 
as  wholly  insufficient.  But  Mrs.  Wood's  testimony — 
we  set  out  the  whole  of  it — impresses  us  as  being  honest 
and  genuine,  and  the  conversations  she  testifies  to  ap- 
pear to  have  been  equally  honest  and  unpremeditated, 
seeming  to  have  occurred  in  the  course  of  family  con- 
versations between  the  two  sisters  and  Mrs.  Wood's 
brother-in-law,  Mr.  Burnett,  and,  as  above  remarked,  do 
not  caiTy  any  indications  of  having  been  arranged  for  a 
purpose.  Taking  all  the  testimony  together,  we  do  not 
think  that  its  hearsay  character  would  furnish  any 
ground  for  our  changing  the  result  first  announced. 

It  is  insisted  on  behalf  of  the  county  that  the  decree 
of  the  chancellor  should  be  reversed  and  relief  denied 
the  complainant,  because  the  case  was  heard  in  the 
court  below  without  any  answer  having  been  filed  by 
complainant's  husband,  or  without  any  order  pro  con- 
fesso  as  to  him.  We  do  not  think  the  point  is  well 
taken.  If  Mr.  Burnett  had  any  interest  in  the  property, 
that  interest  was  acquired  by  the  county  under  its  pur- 
chase. If  he  had  no  interest,  then  he  was  not  a  neces- 
sary party.  We  do  not  think,  how^ever,  that  he  was  a 
necessary  party  at  all,  though  a  proper  one.  Under  the 
facts  as  we  have  found  them,  and  under  the  law  as  we 
have  held  it  to  be,  Mr.  Burnett  acquired  no  interest 
whatever  in  the  property,  but,  the  trust  being  a  result- 
ing one,  the  title  under  the  rule  of  law  upon  that  sub- 
ject, passed  at  once  to  the  complainant,  upon  the  deed 
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being  taken.  Mr.  Burnett  was  a  proper  party  in  order 
that  a  legal  declaration  to  this  end  might  be  had,  but^ 
it  being  apparent  from  his  deposition  that  he  is  claiming 
nothing  whatever  by  reason  of  such  title  having  been 
passed  to  him  in  the  first  instance,  and,  under  the  rule 
applicable  to  that  subject,  he  being  now  estopped  from 
setting  up  any  such  adverse  interest,  it  seems  to  us  that 
it  would  be  placing  the  rights  of  the  parties  upon  a  bar- 
ren technicality  to  notice  his  presence  or  his  absence  in 
the  case.  The  only  person  claiming  any  interest  ad- 
verse to  the  complainant  is  the  county,  which  is  assert- 
ing rights  that  it  claims  to  have  obtained  from  its 
debtor,  Mr.  Burnett,  and  it  seems  sufficient  for  all  prac- 
tical purposes  that  that  defendant  alone  should  be  be- 
fore the  court  in  order  to  enable  us  to  determine  the 
rights  of  the  complainant  in  the  property.  For  this 
reason,  and  in  view  of  the  suggestions  above  made,  it 
seems  that  it  would  be  a  useless  formality  to  send  the 
case  back  for  an  issue  to  be  made  as  to  Mr.  Burnett. 
The  rule  of  practice  applicable  to  this  subject,  as  ad- 
ministered in  the  supreme  court  and  in  this  court,  is 
that  the  court,  if  it  deems  that  it  is  necessary  to  the  at- 
tainment of  justice  between  the  parties,  may  return  the 
case  to  the  court  below  for  issue  and  proof,  or  it  may 
treat  the  failure  to  take  an  order  pro  confesso  in  the 
court  below  as  an  informal  dismissal  of  the  particular 
defendant  from  the  record.  This  latter  course  is  the 
proper  one  where  the  presence  of  the  defendant  in  ques- 
tion is  not  necessary  to  a  determination  of  the  rights  of 
the  real  parties.    It  is  insisted  that  an  exception  should 
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be  made  in  this  case  because  Campbell  county  will  have 
to  go  over  the  whole  matter  again  with  Mr.  Burnett, 
upon  a  bill  filed  to  set  aside  the  satisfaction  of  the  judg- 
ment It  is  possible,  of  course,  that  Mr.  Burnett  may 
choose  to  litigate  that  matter  with  the  county,  although 
it  is  difficult  to  conjecture  why  he  should  do  so,  in  view 
of  the  estoppel  created  by  his  deposition.  Still,  not  pre- 
judging that  contest,  we  do  not  think  it  is  a  good  an- 
swer to  the  disposition  of  the  matter  we  have  just  made, 
to  say  that  the  county  will  have  to  go  over  the  subject 
again  with  Mr.  Burnet,  if  he  should  choose  to  resist  the 
county's  bill  to  set  aside  satisfaction.  In  order  to  sup- 
port the  soundness  of  such  a  i)osition  in  this  court,  it 
would  be  necessary  for  the  defendant  to  maintain  the 
proposition  of  law  that  it  was  necessary  that  the  com- 
plainant's bill  should  be  so  framed  as  to  make  the  mat- 
ter of  the  resulting  trust  res  adjudicata  between  Mr. 
Burnett  and  the  county.  This  would  go  back  to  the 
proposition  that  Mr.  Burnett  was  a  necessary  party  to 
the  determination  of  the  rights  of  Mrs.  Burnett.  But 
we  have  already  shown  above  that  he  is  not  such  a  neces- 
sary party.  It  therefore  follows  that  no  such  prere- 
quisite as  just  supposed  can  be  entertained  in  this  case. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  court 
below. 

The  other  judges  concur. 
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•  Manard  v.  Cawood. 

(knoxville.   may  11,  1901.) 

AflBrmed  by  the  Supreme  Coart  without  modification,  October  12,  1901. 

1.  NOTE.    Consideration.    Renewal  After  Diacoverture. 

Note  signed  by  husband  and  wife,  renewed  by  wife  after  death  of 
husband.  It  being  Insisted  that,  the  wife  not  being  bound  on 
the  note  executed  by  her  while  covert,  her  renewal  of  same  was 
therefore  without  consideration,  it  was — 

Held:  The  estate  of  the  husband  being  bound  by  the  original 
note,  the  delivery  of  It  to  the  widow  on  execution  by  her  of  the 
renewal  note,  furnishes  a  consideration  binding  on  the  widow 
for  the  execution  of  the  renewal  note.    (Post,  p.  40.) 

Cited:  Spitz  v.  Bank,  8  Lea  641;  McCormlck  v.  Oliver,  7  Yer, 
24;  Turney  v.  Denham,  4  Bax.  569;  35  S.  W.  R.  442. 

2.  Same.    Same.    Adequacy.     Moral  Obligation. 

The  money  for  which  the  note  was  given  having  been  used  to 
permanently  Improve  the  lands  of  the  wife,  to  which  object  the 
husband  was  not  bound  to  contribute,  the  fact  that  the  hus- 
band's estate  was  insolvent  and  therefore  the  release  of  said 
estate  furnished  but  a  small  consideration  for  the  delivery  up 
of  the  original  note  upon  renewal  thereof,  does  not  present  a 
case  calling  for  the  application  of  equitable  principles  as  to  In- 
adequacy of  consideration.  The  moral  obligation  supplements 
and  supports  the  legal  one.     {Post,  pp.  40,  41.) 


■to 

PROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
R.  H.  Sansom^  Special  Chancellor. 
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Washburn,  Pickle  &  Turnee,  for  complainant. 
Templeton  and  Oarlock,  for  defendant. 


Neil,  J. — This  is  a  suit  upon  two  promissory  notes 
made  by  the  defendant  to  the  complainant  on  May  25, 
1894,  one  of  them  being  for  fill,  maturing  sixty  days 
after  date ;  the  other  for  |1,000,  maturing  twelve  months 
after  date,  with  the  privilege  of  renewal  for  another 
twelve  months  at  the  option  of  the  maker.  The  first 
note  is  credited  with  $30,  of  date  January  4,  1896. 

The  defenses  are,  first,  that  the  notes  are  void  for 
want  of  consideration;  second,  non  est  factum;  third, 
usury. 

The  chancellor  allowed  a  credit  of  $40  on  the  fill 
on  account  of  usury  contained  therein,  and  gave  judg- 
ment against  the  defendant  for  the  residue  of  that  note 
and  for  the  whole  of  the  note  of  $1,000,  with  interest, 
making  an  aggregate  judgment  of  $1,432.57.  The  de- 
fendant has  appealed  and  assigned  errors. 

First,  as  to  the  want  of  consideration.  The  facts 
bearing  upon  this  matter  are  as  follows :  On  the  22d  of 
March,  1893,  Rosa  M.  Oawood  and  her  husband.  Dr.  0. 
M.  Oawood,  executed  to  the  present  complainant,  W.  R. 
Manard,  a  note  for  $1,000,  maturing  at  six  months  from 
date.  This  note  was  for  money  which  was  borrowed  by 
the  defendant's  husband  to  use  in  erecting  improve- 
ments upon  the  land  of  his  wife,  the  present  defendant. 
The  husband  died  April  7,  1894.  After  this  time,  and 
on  the  25th  da^of  May,  1894,  Mrs.  Oawood  executed 
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the  notes  now  sued  on,  in  consideration  of  the  surrender 
to  her  of  the  note  above  referred  to  of  March  22, 1893. 

It  is  urged  by  the  defendant  that  inasmuch  as  the 
note  of  March  22,  1893,  was  executed  by  Mrs.  Cawood 
while  she  was  a  married  woman,  it  was  void  in  law,  and 
could  furnish  no  consideration  for  a  note  executed  by 
her  after  she  had  become  discovert.  In  favor  of  the 
proposition  that  a  note  executed  by  a  married  woman 
is  void,  we  are  cited  by  defendant's  counsel  to  the  cases 
of  Sheppard  v.  Kindle,  3  Hum.,  80;  Robertson  v.  Wil- 
hum,  1  Lea,  633 ;  Davis  v.  Jennings,  3  Tenn.  Chy.,  248 ; 
Yeatman  v.  Bellmain,  1  Tenn.  Chy.,  248 ;  Owens  v.  John- 
son, 8  Bax.,  265;  Catron  y.  Warren,  1  Cold.,  359;  Shack- 
lett  V.  Polk,  4  Heis.,  110;  McGlure  v.  Harris,  7  Heis., 
379;  Sexton  v.  Alberti,  10  Lea,  454;  Parker  v.  Cowan,  1 
Heis.,  522.  In  opposition  to  this  view  the  complainant 
refers  to  the  rule  that  a  married  woman,  when  sued 
upon  a  note  executed  by  her  during  coverture,  must 
plead  her  coverture,  else  judgment  will  be  rendered 
against  her,  and  that  a  judgment  so  rendered  without 
plea  of  coverture  being  interposed  is  a  valid  one.  Cit- 
ing Jackson  v.  Everett,  3  Shan.  Cas.,  813-4 ;  Woodfolk  v. 
Lfj/on,  98  Tenn.,  269;  Crawford  v.  Cra/uoford,  2  Shan. 
Cas.,  156;  Howell  v.  Hale,  5  Lea,  405;  Chatterlin  v. 
Young,  2  Tenn.  Chy.,  768.  The  complainant  also  cites 
two  of  the  cases  referred  to  by  the  defendant — Yeatman 
V.  Bellmain,  and  Parker  v.  Cowan. 

Both  rules  are  stated  with  substantial  accuracy,  but 
the  second  is  not  an  answer  to  the  first.  The  authori- 
ties are  uniform  in  this  state  that  the  note  of  a  married 


APPEALS  BEPOBTS,  VOL.  1.  39 

llanard  y.  Cawood. 

woman  executed  during  coverture  is  at  least  voidable. 
While  the  cases  referred  to  in  the  defendant's  assign- 
ment of  errors  state  broadly  that  such  a  note  is  void, 
what  is  really  meant  is^  that  it  is  voidable — ^that  is,  will 
become  void  at  the  election  of  the  married  woman  not 
to  be  bound  by  it  So,  putting  the  two  propositions  to- 
gether, it  is  simply  mepnt  that  a  married  woman's  note 
is  not  a  l^al  obligation,  but  that,  in  order  to  be  pro- 
tected against  a  judgment  thereon  when  sued,  she  must 
interpose  her  plea  of  coverture.  It  is  simply  a  question 
of  procedure.  The  court  merely  requires  that  the  non- 
l^al  character  of  the  note  shall  be  brought  to  its  atten- 
tion in  a  certain  way — ^that  is,  by  some  objection  taken 
in  the  pleadings.  In  the  earlier  cases  it  was  held  that 
the  defense  might  be  interposed  by  way  of  motion  in  ar- 
rest of  judgment  in  the  court  below,  when  it  appeared 
on  the  face  of  the  declaration  that  the  defendant  was 
a  married  woman.  Whether  that  rule  would  be  admin- 
istered now  we  need  not  consider.  It  is  sufficiently 
clear  that  in  equity  unless  she  plead  her  coverture,  she 
will  be  held  bound  upon  her  note,  even  if  it  shall  appear 
in  proof  that  she  was  a  married  woman  when  the  note 
was  executed.  But,  as  stated,  the  existence  of  this  lat- 
ter rule,  does  not  do  away  with  the  fact  that  a  married 
woman's  note  carries  no  binding  obligation.  It  is  not 
an  enforceable  paper  if  objected  to  in  the  proper  way. 
Such  an  instrument,  therefore,  could  not  become  tlie 
basis  of  a  binding  obligation  when  put  in  the  form  of  a 
renewal  note.  Being  without  l^al  value,  it  could  not 
become  the  basis  of  a  l^al  obligation.    To  hold  that  it 
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eould  become  such  would  be  to  sanction  a  contradiction 
i  Q  terms.  All  the  value  that  can  be  asserted  as  existing 
in  a  married  woman's  note,  is  the  possibility  that  when 
sued  thereon  she  will  not  interpose  the  defense  of  covert- 
ure, but  this  is  not  sufficiently  substantial  to  operate  as 
a  consideration  for  a  new  note. 

The  complainant,  however,  insists,  in  the  next  place, 
that  the  note  was  at  least  binding  upon  the  husband, 
and  this  is  no  doubt  trua  WilUngham  v.  Ijocke,  7  Bax., 
454.  He  further  insists  that  inasmuch  as  Mrs.  Cawood 
by  the  execution  of  her  note,  procured  the  delivery  to 
her  of  the  note  of  March  22,  1893,  binding  on  her  hus- 
band's estate,  this  operated  as  a  legal  consideration,  and 
v^e  think  this  is  a  sound  view.  Spitz  v.  Bank,  8  Lea, 
B41;  Taijlor  v.  Clarke,  35  S.  W.  R.,  442;  McCormick  v. 
Oliver^  7  Yer.,  24;  Ttirney  v.  Denham,  4  Bax.,  569. 

But  in  opposition  to  this  view,  the  defendant  urges 
that  the  estate  of  Mrs.  Ca wood's  husband  was  insolvent. 
And  that  the  pro  rata  of  the  $1,000  note  of  March  22, 
1893,  in  that  estate  would  have  been  only  about  $30. 
This  is  true,  but  a  consideration,  to  be  legal,  does  not 
have  to  be  adequate.  It  is  true  that  the  extent  of  the 
consideration  is  a  very  imjyortant  matter  when  the  ques- 
tion of  fraud  is  involved,  or  the  question  of  a  hard  bar- 
gain is  pertinent.  It  may  be  so  disproportionate  to  the 
benefits  conferred  by  the  contract,  as  to  furnish  plenary 
proof  of  fraud,  or  to  justify  the  court  in  repelling  the 
complainant  from  its  portals,  on  the  ground  that  some 
bargains  are  so  hard  that  a  court  of  equity  will  refuse 
to  enforce  them,  but  will  leave  the  complainant  to  run 
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the  gauntlet  of  a  jury  in  a  court  of  law.  But  the  pres- 
ent ease  does  not  fall  in  either  category.  While  the 
legal  consideration  was  small,  yet  the  moral  considera- 
tion  was  adequate.  The  money  was  borrowed  to  use  in 
placing  improvements  upon  the  complainant's  land,  and 
was  so  used;  hence  she  enjoyed  the  benefit  of  it  in  a 
permanent  way,  a  way  in  which  the  husband  was  not 
bound  in  law  or  otherwise  to  contribute  to  the  wife's 
advancement.  In  renewing  the  notes  she  therefore  did 
no  more  than  in  justice  and  right  she  ought  to  have 
done.  Hence  there  is  no  occasion  to  call  in  equitable 
principles  to  enable  the  defendant  to  escape,  on  the 
ground  that  the  l^al  consideration  was  grossly  inade- 
quate to  the  new  obligation  assumed.  In  such  a  case 
as  the  one  before  us,  the  moral  obligation  supplements 
and  supports  the  legal  one;  or,  stated  differently,  the 
presence  of  the  special  facts  stated  allow  the  legal  con- 
sideration to  have  its  ordinary  effect  as  at  law,  undis- 
turbed or  undeflected  by  the  equitable  doctrines  above 
mentioned.  In  addition,  the  pleadings  are  not  framed 
for  the  application  of  the  equitable  rules  referred  to. 

The  court  has  fully  considered  the  other  defenses,  and 
find  that  they  are  not  sustained  by  the  record.  The  de- 
cree of  the  court  below  must  therefore  be  aflSrmed. 

All  the  judges  concur. 
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(NASHVILLE.    DECEMBER  12,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  January  88,  IMS. 

SALE  BY  SAMPLE.  Vendees  Bound  by  Lapse  of  Time. 
The  vendees,  who  were  experienced  Jewelers,  ordered  by  sample 
a  lot  of  spoons  to  be  sold  as  souvenirs  daring  the  Tennessee 
Centennial  Exposition,  approving  said  sample  as  to  design,  but 
requesting  that  the  plating  be  made  thicker  on  the  spoons  sent 
than  that  on  the  sample,  not,  however,  saying  that  they 
would  refuse  to  receive  same  unless  the  plating  was  made 
thicker.  The  purpose  for  which  the  spoons  were  to  be  used 
was  known  to  the  vendors.  The  spoons  sent  were  received  by 
the  vendees,  who  disposed  of  some  of  them,  making  no  com- 
plaint either  as  to  quality  or  quantity  sent  until  after  about  two 
months  had  elapsed,  when  they  sought  to  return  the  spoons, 
claiming  that  excess  in  quantity  had  been  sent  over  that  or- 
dered and  that  those  furnished  were  not  fit  for  the  purpose  for 
which  they  were  ordered. 
Held:  The  vendees  will  not  now  be  heard  to  complain  either  as 
to  quality  or  quantity  sent,  it  being  their  duty  to  have  at  once 
notified  the  seller  upon  ascertaining  that  their  contract  was  not 
complied  with,  and  returned  the  goods.    {Post,  pp.  51-63.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— Henry  M.  Cook,  Chancellor. 
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C.  D.  Berby^  for  complainants. 

P.  M.  &  M.  P.  ESTES^  for  defendants. 


Wilson^  J.— This  bill  was  filed  November  8, 1897,  by 
^Samnel  Morris  Einstein,  doing  business  under  the  name 
-of  the  Attleboro  Manufacturing  Co.,  to  recover  from 
one  Gteo.  R.  Calhoun,  Sr.^  Geo.  R.  Calhoun,  Jr.,  and  T. 
Calhoun,  doing  business  under  the  firm  name  of  Geo. 
R.  Calhoun  &  Co.,  in  the  city  of  Nashville,  the  sum  of 
1159.80,  and  the  interest  accrued  thereon,  alleged  to  be 
the  balance  due  for  goods,  wares,  and  merchandise  sold 
and  delivered  to  the  latter  firm  during  the  months  of 
April  and  May,  1897.  llie  account  of  complainant, 
itemized  and  verified,  showing  the  balance  due,  is  made 
a  part  of  the  bill  by  exhibit. 

The  answer  of  the  defendant  firm,  by  its  several 
members,  was  filed  December  2,  1897.  In  this  answer 
they  deny  that  they  owe  the  complainant  the  sum  sued 
for,  or  any  other  sum,  and  allege  that  that  the  only  con- 
tract they  ever  made  with  him  was  to  purchase  from 
him  six  bowl  dies  for  stamping  spoons,  at  flO  each,  and 
(One  handle  die  at  f  25,  making  altogether  the  sum  of  f  85, 
and  that  they  had  paid  to  him  this  sum.  They  state 
that  th^  ordered  from  complainant  six  gross  gold  bowl 
spoons  at  912  a  gross,  and  two  gross  silver  bowl  spoons 
at  the  same  price,  but  that  he  never  filled  the  order  for 
the  said  silver  bowl  spoons,  and,  hence,  no  liability  ex- 
ists against  them  for  said  silver  bowl  spoons.  They  al- 
l^e  that  complainant  did  fill  the  order  for  six  gross 
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gold  bowl  spoons,  and  that  they  would  be  liable  there- 
for in  the  sum  of  $72  if  the  spoons  had  been  of  the 
kind  and  character  ordered.  In  this  connection,  de- 
fendants aver  that  complainant  sent  them  11 1-6  gross 
of  gold  bowl  spoons,  and  that  in  no  event  can  they  be 
made  liable  for  the  5-6  gross  of  spoons  in  excess  of  the 
quantity  ordered,  inasmuch  as  upon  receipt  of  this  ex- 
cess they  notified  complainant  of  the  error  and  pro- 
posed  to  return  them,  when  they  were  informed  by  him 
that  he  would  not  receive  them  back,  and  would  not 
take  them  out  of  the  express  oflBce  if  they  were  returned. 
They  allege  that  they  have  never  claimed  or  asserted 

any  right  to  or  title  to  the  spoons  in  excess  of  their 

• 

order,  and  that  they  now,  and  have  since  reception,  held 
them  for  the  complainant  and  subject  to  his  order,  and 
have  at  all  times  been  ready,  willing  and  desirous  of 
returning  them  to  him.  They  allege  that  they  are  not 
liable  for  the  six  gross  gold  spoons  they  ordered,  be- 
cause they  are  of  such  an  utterly  inferior  quality  as  to 
be  unmarketable.  In  this  connection  they  aver  that  the 
spoons  they  ordered  were  to  be  an  attractive,  salable 
spoon,  with  a  good  plate  on  a  white  metal,  whereas,  the 
spoon  sent  lacked  all  these  characteristics;  that  they 
are  in  a  rough,  unfinished  condition,  plated  on  a  very 
inferior  brass  or  copper,  and  that  if  they  have  any  gold 
or  silver  in  the  plate  on  the  bowl  or  handle,  it  is  so  thin 
and  poorly  executed  that  it  wears  off  in  the  handling 
necessary  to  sell  them,  and  presents  a  brassy  appear- 
ance. It  is  further  alleged  that  the  spoons  ordered 
were  intended  as  centennial  souvenir  spoons,  and  were 
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stamped  with  representations  of  the  various  buildings 
on  the  centennial  ground,  and  were  ordered  for  sale  to 
visitors  to  said  centennial;  but  that  they  could  not  be 
sold,  on  account  of  their  worthless  character,  and  that 
they  are  whollv  without  value,  and  would  be  so  now 
were  they  of  good  quality,  because  of  the  close  of  the 
centennial  at  Nashville.  They  allege  that,  on  account 
of  their  inferior  and  worthless  character,  they  were  able 
to  dispose  of  only  about  three  or  four  dozen  of  them, 
and  many  of  these  were  given  away,  and  this,  although 
they  used  their  best  endeavors  to  dispose  of  them  in  all 
the  ways  known  to  the  trade.  They  allege  that  they 
ordered  other  spoons,  of  a  similar  character,  from  other 
parties  at  a  low  price,  which  they  sold  in  large  quan- 
tities, and  that  this  shows  that  the  spoons  sent  by  com- 
plainant were  of  an  inferior  quality.  It  is  further  al- 
leged in  the  answer  that  the  only  use  of  the  dies  ordered 
by  respondent,  and  the  only  purpose  for  which  they 
were  ordered,  was  to  stamp  the  spoons  ordered,  and,  as 
the  spoons  were  worthless  the  dies  were  of  no  service, 
and,  hence,  in  consequence  of  the  failure  of  complainant 
to  comply  with  the  contract,  the  |85  paid  for  the  dies 
should  be  refunded  to  respondent.'  It  is  further  alleged 
that,  if  the  spoons  had  been  of  the  kind  and  quality 
ordered,  respondents  would  have  made  at  least  $300  by 
their  sale,  and,  therefore,  they  say,  they  file  this  their 
answer  as  a  cross-bill  to  recover  this  sum  and  the  |85 
paid  for  the  dies,  and  pray  for  process  on  their  cross- 
bill. We  may  state  here  that  the  answer  was  never  in 
fact  filed  as  a  cross-bill. 
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Proof  was  taken  consisting  of  some  nine  depositions. 
The  chancellor  heard  the  case  November  28,  1900.  He 
gave  complainant  a  decree  against  defendants  for  f  134. 
He  taxed  each  party  with  half  the  cost.  Prom  this  de- 
cree defendants  prayed,  were  granted,  and  perfected  an 
appeal  to  the  supreme  court  They  have  assigned  the 
following  errors: 

First :  The  chancellor  erred  in  not  holding  that  the 
defendants  only  ordered  six  gross  of  gold  bowl  spoons, 
and,  hence,  in  no  event,  could  they  be  called  upon  to 
pay  for  the  5 1-6  gross  in  excess^  of  the  spoons  ordered. 

Second :  He  erred  in  holding  that  the  quality  of  the 
spoons  sent  to  defendants  complied  in  quality  with  the 
contract  of  the  parties,  or  to  the  warranty  implied  by 
law  that  the  spoons  should  be  reasonably  fit  for  the 
purpose  for  which  they  were  ordered. 

Third:  Even  if  the  chancellor  was  correct  in  hold- 
ing, under  the  facts,  that  the  defendants  were  indebted 
to  the  complainant  in  the  sum  of  |134,  still  he  was  in 
error  in  not  holding  that  defendants  were  entitled,, 
under  their  claim  of  set-oflf  or  counterclaim,  to  recover 
a  greater  sum  from  complainant. 

Fourth :  He  erred  in  rendering  a  decree  against  de- 
fendants for  f  134,  or  for  any  part  of  this  sum,  inasmuch 
as  the  preponderance  of  the  evidence  is  against  such  a 
holding. 

The  facts  in  this  case  necessary  to  be  stated,  as  devel- 
oped by  the  record,  are  these,  in  brief :    The  defendants, . 
who  are  experienced  jewelers  in  the  city  of  Nashville,  in 
the  latter  part  of  1896  commenced  a  correspondence: 


APPEALS  REPORTS,  VOL.  1.  47 

Attleboro  Mfg.  Ck>.  y.  Calhoan. 

with  the  complainant  in  reference  to  famishing  some 
dies  for  stamping  souvenir  spoons,  to  be  sold  in  the  cen- 
tennial to  open  in  Nashville  in  the  spring  of  the  follow- 
ing year.  This  correspondence  also  covered  the  subject 
of  souvenir  spoons  with  gold  and  silver  bowls,  and  the 
price  thereof.  The  dies  were  for  the  purpose  of  stamp- 
ing a  representation  of  the  various  centennial  buildings 
on  the  spoons.  This  correspondence,  begun,  as  stated, 
in  the  latter  part  of  1896,  continued  at  short  intervals 
until  the  latter  part  of  March,  1897,  when  it  seems  to 
have  been  broken  oJBf.  It  was  renewed,  however,  in  a 
few  days.  The  contract  between  the  parties  is  to  be 
ascertained  from  the  letters  passing  between  them ;  and 
one  difficulty  in  the  case  arises  from  the  fact  that  some 
of  the  letters  passing  bet^Keen  the  parties  are  not  in  the 
record,  the  complainant  stating  in  his  evidence  that 
some  letters  written  to  him  by  the  defendants  had  been 
destroyed*  in  the  fire  that  burnt  or  injured  his  factory 
or  plant.  The  correspondence,  however,  discloses 
clearly  that  the  price  of  the  spoons  was  agreed  upon.  It 
discloses,  also,  that  a  sample  of  the  spoons  that  com- 
plainant proposed  to  furnish,  at  the  specified  price,  f  12 
a  gross,  was  sent  defendants,  and  that  they  expressed 
themselves  as  well  pleased  with  the  design.  The  price 
of  the  spoons  ($12  a  gross),  shows  that  they  were  to  be 
very  cheap  articles,  and  one  or  more  of  the  defendants 
testify,  in  express  terms,  that  the  spoons  they  expected 
to  get  were  cheap  spoons.  Coming  specifically  to  this 
correspondence,  it  shows  that,  March  24,  1897,  com- 
plainant submitted  to  defendants  a  proposition,  quoting 
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prices.  In  this  letter,  he  proposed  to  make  the  spoons 
with  gilded  bowls,  and  silver  plated  handles  for  f  12  per 
gross,  bat  that  this  did  not  include  the  cost  of  the  dies 
and  cutting  dies  for  the  handles.  In  reply  to  this  let- 
ter, the  defendants,  March  27,  1897,  say :  "We  are  sat- 
isfied with  prices  named,  and  trust  you  will  send  us  de- 
sign for  handle."  Further  on  in  this  letter,  they  say: 
"You  may  think  we  are  a  little  over-particular  about 
this  spoon,  but  we  want  to  get  it  right,  as  we  think  we 
will  sell  a  good  many  of  them."  April  16  the  complain- 
ant wrote  to  the  defendants,  in  eflfect,  that  they  had 
started  to  manufacture  the  spoons,  and  requested  the 
defendants  to  send  them  $50  on  account.  April  17  com- 
plainant wrote  to  defendants,  and  in  his  letter  says: 
"Now,  we  should  like  to  know  whether  you  meant  one 
gross  each  of  the  sterling  spoon,  or  whether  it  was  the 
silver  plated  one,"  naming  the  price  of  the  latter  at  |18 
per  gross.  Defendants,  on  April  20,  replied  to  this  let- 
ter, and  therein  expressed  astonishment  that  the  com- 
plainant made  an  advance  in  the  price,  after  he  made  or 
offered  a  specific  price.  In  this  letter  defendants  say: 
"If  you  cannot  go  ahead  and  make  these  spoons  for  us, 
in  ten  gross  lots,  in  our  special  design,  we  wish  to  notify 
other  people,  who  have  made  us  the  same  prices,  $12 
per  gross,  as  agreed."  April  23,  1897,  in  reply  to  this 
letter,  complainant  wired  to  defendants :  "Will  stick  to 
our  fixed  proposition.  Samples  will  be  out  soon.  Die 
nearly  finished."  April  23,  in  reply  to  his  telegram,  de- 
fendants wired  complainant  as  follows:  "All  right. 
Get  some  spoons  to  us  by  May  1st  if  possible.     Have 
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written/'  On  the  next  day,  April  24,  defendants  wrote 
to  complainant,  and  in  said  letter  said:  ^Tlease  send 
us  some  spoons  as  soon  as  you  can  get  them  out,  as  we 
expect  to  do  a  large  jobbing  business  in  them.  We  will 
state  that  we  considered  our  trade  with  you :  We  pay 
for  dies  at  prices  named,  the  dies  to  be  our  exclusive 
property,  and  you  to  furnish  us  the  spoons,  with  gilded 
bowls,  as  specified,  at  |12  per  gross.''  April  27,  1897, 
complainant  mailed  sample  of  spoons  to  defendants, 
and,  receiving  the  sample,  defendants  wrote  to  complain- 
ant, April  30, 1897,  as  follows :  "Sample  spoon  received 
this  A.  M.,  and  we  are  very  much  pleased  with  design, 
but  the  silver  plate  is  so  awfully  thin  that  we  can  see 
the  base  metal  through;  get  others  to  take  on  a  little 
more  silver.  Send  us  twelve  gross  with  plain  silver 
bowls,  etc.  Hurry  orders  up,  and  we  will  wire  what  we 
want  right  away."  Now,  it  is  contended  by  defendants 
that  in  this  letter  as  copied  in  the  record,  the  figure  "I" 
was  put  before  the  figure  "2,"  making  it  appear,  that 
the  order  was  for  twelve  gross  with  plain  silver  bowls, 
when,  in  point  of  fact,  only  two  gross  were  ordered.  The 
evidence  tends  to  support,  and  very  strongly  support, 
the  contention  that  the  figure  "I"  was  inserted  before 
the  figure  "2"  by  the  complainant  after  the  letter  was 
received  by  him.  But  in  this  case  there  is  no  claim  for 
any  silver  bowl  spoons,  as  it  appears  that  no  such 
spoons  were  sent.  It  is  a  singular  fact  appearing  in  the 
case,  also,  that  this  discrepancy  in  the  number  of  gross 
of  silver  spoons,  as  shown  in  this  letter,  was  not  dis- 
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covered  until  a  long  while  after  the  bill  was  filed,  and 
after  much  of  the  evidence  had  been  taken.  In  the  an- 
swer of  the  defendants  no  such  question  is  made.  But, 
as  before  stated,  the  suit  is  not  brought  to  recover  for 
a  balance  due  upon  any  silver  bowl  spoons;  the  suit  is 
to  recover  for  the  balance  due  on  gold  bowl  spoons. 

These  gilded  bowl  spoons  were  shipped  to  the  defend- 
ant, in  several  lots,  from  May  10  to  May  22,  1897,  and 
were  received  by  the  defendants  in  these  several  lots. 
In  other  words,  complainant  says  that  he  shipped  the 
defendants  11 1-6  gross  of  the  gilded  gold  bowl  spoonsy 
and  that  he  is  entitled  to  recover  therefor  at  the  price 
of  |12  per  gross.  Now,  these  spoons  were  shipped  to 
the  defendants,  as  stated,  in  several  separate  parcels, 
extending  over  a  period  from  May  10  to  May  22,  1897. 
They  were  kept  by  defendants,  and  they  attempted  to 
dispose  of  them.  They  made  no  complaint  until  July 
7,  1897,  when  they  wrote  that  they  would  return  the 
spoons.  To  this  letter  complainant  replied  that  he 
would  refuse  to  take  them 'out  of  the  express  office,  and 
notified  defendants  they  could  do  with  them  as  they 
liked. 

The  proof  is  quite  clear  that  the  defendants  expected, 
from  the  prices  paid,  a  very  cheap  and  inferior  spoon. 
It  is  manifest,  as  experienced  jewelers,  that  they  could 
not  have  expected  anything  except- an  inferior  quality 
of  spoon  at  the  price  specified,  |12  per  gross,  which 
amounted  to  only  a  fraction  over  eight  cents  a  spoon. 
It  is  furthermore  apparent  from  the  proof  that  their 
failure  to  dispose  of  these  spoons  is  the  real  ground  of 
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their  objection  to  them.  Indeed,  one  of  the  Messrs.  Cal- 
houn so  testified.  We  know  of  no  principle  of  law 
which  authorizes  a  party,  upon  receiving  articles  of 
merchandise  in  fulfillment  of  a  contract  or  order,  to 
keep  them  and  endeavor  to  dispose  of  them,  and,  after 
failing,  to  do  so,  to  be  permitted  to  return  them  to  the 
seller,  if,  as  in  this  case,  he  sees  and  knows  the  quality 
of  articles  he  got. 

It  is  true  that  the  defendants  testify  that  they  did 
not  discover  the  quantity  of  spoons  shipped  to  them 
until  about  the  time  they  notified  the  complainant  that 
they  would  return  them,  and  they  gave,  as  an  excuse 
for  not  discovering  this  excess  in  the  quantity  of  the 
spoons,  that  they  were  very  busy  at  the  time.  We  are 
of  the  opinion  that  this  does  not,  in  law,  furnish  a  suffi- 
cient excuse.  As  we  understand  the  contention  of  de- 
fendants, they  admit  of  ordering  six  gross  of  these 
spoons,  and  say  they  sold,  or  gave  away,  some  two  or 
three  dozen  of  them,  and  that  they  would  be  responsible 
or  liable  to  pay  for  this  quantity  of  spoons  if  the  spoons 
had  come  up  to  the  contract.  It  is  obvious,  we  think, 
from  the  proof,  that  the  spoons  shipped  were  in  sub- 
stantial compliance,  or  substantially  like  the  spoons 
sent  to  the  defendants,  and  with  which  they  expressed 
themselves  satisfied  so  far  as  the  design  was  concerned. 
It  is  to  be  noticed,  also,  in  this  connection,  that,  while 
the  defendants  said  that  the  plating  was  so  awfully  thin 
that  the  base  metal  appeared,  they  did  not  refuse  to  re- 
ceive the  spoons  on  that  account,  nor  did  they  say  to  the 
complainant  that  they  would  refuse  to  receive  the 
spoons  unless  the  plating  was  made  thicker. 
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We  recognize  the  principle  that  if  merchandise  is  sold 
by  a  party  to  another  with  knowledge  of  the  purpose 
for  which  the  articles  are  to  be  used,  there  is  an  implied 
warranty  on  the  part  of  the  seller  that  they  will  be  rea- 
sonably fit  for  the  uses  for  which  they  are  intended. 
But  where  merchandise  of  the  character  involved  here 
is  sold  by  sample,  and  the  merchandise  furnished  com- 
plies substantially  with  the  same,  and  the  parties 
accept  the  goods  and  try  to  sell  them,  the  vendees  will 
not  be  heard  to  complain  that  the  goods  are  not  fit  for 
the  purpose  for  which  they  were  bought.  These  prin- 
ciples are  so  well  settled  that  we  deem  it  unnecessai'y 
to  cite  authorities  in  support  of  them.  Doubtless, 
from  the  evidence,  the  defendants  were  quite  busy  when 
these  spoons  were  received,  and,  believing  at  the  time 
that  they  would  be  able  to  dispose  of  them,  either  by 
selling  them  in  job  lots  to  centennial  street  vendors  or 
by  profitably  giving  them  to  their  customers,  paid  no 
great  amount  of  attention  to  the  quantity  sent,  believ- 
ing that  they  would  be  easily  able  to  dispose  of  all  of 
them.  If  this  be  true,  and  we  think  it  manifest  from 
the  evidence  that  such  is  the  case,  the  defendants  can- 
not, in  law,  complain  of  the  result  following  their  mis- 
taken judgment  as  to  their  ability  to  sell  the  spoons. 
We  take  it  to  be  a  well-settled  rule  of  law  that  where 
goods  are  shipped  to  a  party  in  obedience  to  an  order 
therefor,  and  the  quantity  or  quality  of  the  goods  are 
not  such  as  the  purchaser  ordered  or  bought,  it  is  his 
duty  to  at  once  notify  the  seller  and  return  them.  He 
cannot  accept  them  conditionally,    upon    his    ability 
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thereafter  to  dispose  of  them,  and,  failing  to  dispose  of 
them,  refuse  to  pay  for  them,  unless  this  condition  is 
imparted  to  the  seller  and  acquiesced  in  by  him.  This 
in  substance,  is  this  case. 

We  are  of  the  opinion  that  there  is  no  reversible  error 
in  the  decree  of  the  chancellor,  and  it  will  be  affirmed 
with  cost. 

The  other  judges  concur.  i 

OPINION   ON   PETITION   FOR   A   REHEARING. 

Wilson,  J. — In  this  case  we  are  presented  with  a 
petition  for  a  hearing  by  the  defendants.  In  this  peti- 
tion they  say  that  they  are  much  aggrieved  by  the 
opinion  and  decree  of  this  court  in  the  following  par- 
ticulars : 

1.  The  court  does  not  find  what  the  contract  was 
made  between  the  parties,  as  to  the  quantity  and 
quality  of  spoons  ordered.  In  this  connection  it  is 
said,  as  there  is  nothing  in  the  record  to  contradict  the 
testimony  of  George  and  Tyler  Calhoun  upon  this 
point,  it  would  seem  that  in  the  consideration  of  the 
case  the  court  should  start  out  with  the  proposition 
that  there  was  a  contract  for  six  gross  of  gold  spoons 
with  a  silver  plate  that  should  last  in  service  for  six 
or  seven  years,  on  white  metal  base,  and  it  is  said  that 
how  far  this  contract  was  subsequently  varied  by  sub- 
sequent events  depends  upon  the  fixing  of  what  was 
this  contract.  It  is  also  said,  under  this  head  of  the 
petition,  that  we  ignored  petitioner's  first  two  assign- 
ments of  error. 
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2.  It  is  said  in  the  petition  that  in  reaching  our 
conclusion  we  seemed  to  be  determined  by  three  con- 
siderations :  First,  that  a  low  price  was  contracted  to 
be  paid  for  the  spoons,  and  it  is  insisted  that  we  should 
not  have  regarded  this  fact,  because,  as  shown  by  the 
record,  a  spoon  such  as  was  contracted  for  could  have 
been  furnished  by  adding  not  more  than  f5^of  silver  to 
the  spoon,  and  that  other  companies  agreed  to  furnish 
and  did  furnish  serviceable  spoons.  In  other  words, 
it  is  insisted  in  the  petition  under  this  head  that  for  the 
small  price  agreed  upon  a  serviceable  spoon  could  have 
been  furnished  at  a  profit.  And  it  is  further  argued 
that,  assuming  that  serviceable  spoons  could  not  be 
manufactured  for  the  price  fixed  save  at  a  great  loss, 
this  would  have  merely  gone  to  the  point  that  petition- 
ers had  made  a  good  bargain,  and  would  not  have  ex- 
cused the  complainant  from  complying  with  either  his 
express  contract  or  the  one  implied  by  law,  and  that 
the  court  cannot  excuse  a  party  from  complying  with 
the  contract  because  he  made  a  poor  trade.  Secondly, 
it  is  said  that  this  court  seemed  to  hold  that  these 
spoons  were  sold  by  sample,  and  that  clearly  they  were 
sold  by  contract  made  on  or  prior  to  March  24,  1897, 
and  that  the  first  spoon  called  the  sample  was  only 
received  April  30,  1897.  In  this  connection,  it  is  said 
that  the  defendants  never  made  any  objection  to  the 
design  of  the  spoon,  but  only  to  the  quality,  and  that 
this  position  was  taken  as  soon  as  this  spoon  was  re 
ceived.  It  is  said  in  this  connection  in  the  petition 
that  of  course  at  this  time  and  subsequently  petitioners 
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could  have  done  and  said  many  things  that  would  have 
strengthened  their  l^al  position  in  this  case,  but  that 
they  could  not  be  expected  to  know  that  there  would 
be  a  lawsuity  and  shape  their  actions  so  as  to  prepare  in 
advance  the  ground  of  their  case.  It  is  further  said 
in  the  petition  that  they  may  have  acted  carelessly, 
but  that  they  had  a  contract,  and  were  without  sus- 
picion that  it  would  be  violated,  and  that  had  they  then 
known  that  an  excess  quantity  of  absolutely  worthless 
spoons  would  be  sent  them,  they  would  have  acted  dif- 
ferently. In  this  connection  it  is  said,  as  a  proposition 
of  law,  that  the  law  does  not  exact  of  parties  that  they 
must  proceed  upon  the  assumption  that  their  contract 
will  be  violated.  In  the  third  place,  it  is  said  that  we 
proceeded  upon  the  assumption  that  the  spoons  were 
not  promptly  returned.  In  response  to  this  it  is  said 
in  the  petition  that  this  point  was  fully  argued,  and 
that  petitioners  could  only  insist  that,  in  view  of  the 
rush  incident  to  the  centennial  opening,  and  the  duty 
of  petitioners  to  thoroughly  determine  that  the  contract 
had  been  breached  and  that  all  the  spoons  were  not 
immediately  unpacked  and  counted,  the  very  short 
delay  could  not  have  the  legal  effect  of  compelling  pe- 
titioner to  pay  out  good  money  for  worthless  brass,  or 
to  convert  their  contract  from  six  gross  of  serviceable 
spoons  into  a  contract  for  11  1-6  gross  of  absolutely 
worthless  ones. 

It  is  said  in  the  third  place  in  the  petition  that 
petitioners  consider  themselves  especially  aggrieved  by 
this  court's  failure  to  sustain  their  third  assignment 
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of  error,  which  was  that  even  though  they  had  not  the 
right  to  rescind  the  contract  and  return  the  spoons, 
yet  they  had  a  set-oflf  of  more  than  the  amount  sued  for, 
consequent  upon  complainant's  breach  of  the  warranty 
'as  to  the  quality  of  the  goods,  and  that  this  court  did 
not  seem  to  consider  this  phase  of  the  case.  In  this 
connection  it  is  said  that  petitioner's  defense  as  to  the 
suit  was ;  first,  that  the  contract  as  to  the  quality  of  the 
spoons  was  breached,  and  therefore  they  had  a  right  to 
rescind  the  contract  and  return  the  goods;  second,  that 
only  six  gross  of  spoons  had  been  ordered,  and  there- 
fore no  recovery  could  in  any  event  be  had  for  the 
excess  of  5  1-6  gross  of  the  spoons;  and,  third,  assum- 
ing that  they  had  not  the  right  to  rescind  and  return 
the  spoons,  still  the  contract  as  to  the  quality  had  been 
breached  by  complainant,  and  they  could  set  oflf  the 
damages  arising  from  this  breach  against  complainant's 
suit  for  the  contract  price.  In  this  connection  it  is  said 
in  the  petition  that  the  law  is  very  plain  that  even 
though  no  offer  is  made  to  return  the  goods,  and  even 
when  they  are  accepted  by  the  purchaser,  yet  the  latter 
can  sue  for  the  damages  arising  from  the  breach  of  the 
warranty,  or  that  when  he  is  sued  he  can  set  up  these 
damages  as  a  set-oflf  and  diminish  or  extinguish  the 
seller's  recovery.  In  support  of  this  proposition  we 
are  cited  to  Tiffany  on  Sales,  sees.  132,  133;  and  Am. 
and  Eng.  Enc.  L.,  2d  ed.,  under  the  head  of  implied 
warranties,  and  the  numerous  authorities  there  cited; 
and  the  case  of  HarkJeroad  v.  Nave,  1  Leg.  Rep.,  277 ; 
Smith  V.  Cozart,  2  Head,  526.    Upon  the  basis  of  these 
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authorities  the  petitioners  insist  that  the  law  is  that  al- 
though a  purchaser  may  not  be  allowed  to  return  the 
goods,  still  he  will  be  allowed  to  set  up  a  breach  of  the 
warranty,  express  or  implied.  In  this  connection  it  is 
said  that  the  purchaser  may  not  wish  to  return,  that 
he  may  refuse  to  return,  and  that  he  may  not '  even 
notify  the  seller  of  the  defects,  and  that  he  can  still  set 
up  the  breach  of  warranty.  In  this  connection  it  is 
insisted  that  the  record  shows  two  things :  First,  that 
these  spoons  being  sold  for  centennial  souvenir  spoons, 
there  was  an  implied  warranty  that  they  were  reason- 
ably fit  and  proper  for  this  purpose;  and,  second,  that 
the  spoons  sent  were  not  reasonably  fit  and  proper  for 
the  purpose  for  which  they  were  sold,  nor  indeed  for 
any  purpose,  and .  that  they  were  merely  worth  their 
weight  in  old  brass.  In  this  connection  we  are  cited 
to  the  case  of  Overton  v.  Phelan,  2  Head,  445. 

It  is  said  by  petitioners  that  it  could  not  be  insisted 
by  anyone  that  they  contracted  for  a  lot  of  brass  spoons 
that  were  absolutely  worthless;  and  that  unless  this 
contention  could  be  successfully  made,  the  implied 
contract  imposed  by  law  is  that  the  spoons  must  have 
been  reasonably  fit  and  proper  for  souvenir  spoons. 

Now,  we  have  again  gone  over  the  testimony  in  this 
case,  and  weighed  it  with  all  of  the  consideration  that 
we  are  able  to  give  it.  We  are  of  the  opinion  that  we 
did  not  overlook  the  proposition  and  the  law  stated  in 
the  petition  to  rehear;  nor  did  we  overlook  the  assign- 
ments of  error  presented  by  petitioner  in  the  briefs  they 
filed  when  the  case  was  first  before    us.    The    first 
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ground  of  the  petition  starts  out  with  the  proposition 
that  the  contract  between  the  parties  designated  the 
quantity  and  quality  of  spoon  ordered,  and  that  we 
must  start  out  with  the  proposition  that  there  was  a 
contract  for  six  gross  of  gold  spoons.  We  are  of  the 
opinion,  that,  taking  the  whole  testimony  of  the  case, 
the  contract  was  indefinite  as  to  the  quality  of  spoons. 
It  is  true  that  the  spoons  were  ordered  as  centennial 
souvenir  spoons;  but  the  complainant  submitted  to  the 
defendants  a  price  list  and  a  designation  of  the  char- 
acter of  the  spoons  that  he  would  furnish  at  those 
prices.  His  proposition  was  accepted  by  the  defend- 
ants. A  sample  of  the  spoon  was  sent  after  this  price 
list  was  submitted  and  accepted,  and  the  sample  was 
acceptable  to  the  defendants.  They  did  say  that  the 
the  coating  or  plating  on  the  spoon  was  awfully  thin, 
and  asked  the  complainant  if  he  could  not  make  the 
coating  thicker,  but  they  did  not  decline  the  spoons  on 
that  ground.  Under  this  evidence  the  complainant  had 
the  right  to  assume  that  if  he  sent  spoons  to  the  de- 
fendants like  the  sample  spoon  sent  they  would  be  ac- 
ceptable to  the  defendants.  He  did  send  such  spoons, 
and  there  is  no  prentense  in  the  evidence  that  the 
spoons  sent  were  not  fully  as  good  as  the  sample  spoon. 
Our  opinion  very  clearly  shows  that  we  did  not  over- 
look the  principles  of  law  called  to  our  attention  in  the 
petition  to  rehear.  We  simply  held  that  tKfe  principles 
contended  for  were  not  applicable  to  the  facts  of  this 
casa  The  whole  truth  about  this  matter  is  that  the 
defendants  ordered  a  lot  of  very  cheap  spoons.    They 
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say  themselves  that  they  expected  nothing  except  a 
cheap  spoon.  The  spoons  were  sent  to  them.  They 
kept  them  on  hand  for  a  long  time,  and  after  they  found 
that  they  could  not  sell  them  or  give  them  away  to  their 
customers  with  profit  to  themselves,  they  asked  to  re- 
turn the  spoons.  Defendants  testify  themselves  that  if 
they  could  dispose  of  the  spoons  and  put  them  off  on 
the  public,  all  things  would  have  been  right.  We  do  not 
understand  the  law  to  be  that  parties  when  they  pur- 
chase  merchandise  can  receive  it,  keep  it  on  hand  and 
try  to  sell  it,  and,  knowing  its  inferior  quality,  try  to 
impose  it  upon  the  public,  and  when  they  fail  to  do  so 
that  they  have  the  liberty  to  return  it  or  to  sue  for  dam- 
ages because  it  does  not  come  up  to  the  quality  that  they 
insist  they  ordered,  or  to  the  requirements  involved  in 
an  implied  warranty. 

The  petition  to  rehear  is  dismissed. 

The  other  judges  concur. 
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Affirmed  by  the  Supreme  Court  without  modification,  October  8,  1901. 

1.  PRACTICE.     Amended  Answer.     Exception  by  Aeeignment  of 

Error  Too  Late,  When. 
It  is  too  late  to  make  the  point  In  this  court,  by  assignment  of  er- 
ror, that  an  amended  answer  is  contradictory  of  the  original 
answer,  when  no  exception  of  this  character  was  taken  In  the 
court  below.    {Post,  pp.  62,  63.) 

2.  CONSIDERATION.     Past  lijicit  Cohabitation.     Deed.    Vendor's 

Lien. 
Deed  given  in  consideration  of  past  illicit  cohabitation  alone, 
though  reciting  a  money  consideration,  the  vendee  being  in  pos- 
session, will  not  be  ordered  given  up  at  the  Instance  of  the  ven- 
dor nor  a  vendor's  lien  enforced  for  the  money  consideration 
stated  therein.    (Post,  pp.  63,  64.) 

Cited:    Blvlns  v.  Jarnlgan,  3  Baz.  282. 


FROM  HAMBLEN. 


Appeal  from  the  Chancery  Court  of  Hamblen  County. 
-H.  Q.  Kyle,  Chancellor. 

Dickson  ft  Taylor,  for  complainant. 

John  T.  Essary,  for  defendant 


Neil,  J. — The  bill  in  this  case  was  filed  to  recov«^ 
the  possession  of  a  deed  alleged  to  belong  to  the  com- 
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plainant  and  to  be  wrongfully  retained  in  the  posses- 
sion of  the  defendant.  There  is  an  alternative  prayer 
for  the  enforcement  of  a  vendor's  lien,  in  case  the  court 
should  be  of  opinion  that  the  deed  is  properly  in  the 
possession  of  the  defendant  and  belongs  to  her.  The 
chancellor  denied  both  grounds  of  relief,  and  the  com- 
plainant has  appealed  and  assigned  errors. 

It  is  alleged  in  the  bill,  in  substance,  that  the  com- 
plainant had  contracted  to  sell  to  the  defendant  a  house 
and  lot  in  Morristown  at  the  price  of  |200;  that  he 
prepared  a  deed  purporting  to  convey  the  land  to  the 
defendant  on  the  consideration  stated,  and  at  her  re- 
quest placed  it  in  her  hands  in  order  that  she  might 
determine  whether  it  was  in  proper  form;  that  upon 
her  obtaining  it  she  declined  to  return  it,  but  claimed 
title  to  the  property  thereunder.  The  bill  alleges  that 
the  |200  mentioned  in  the  deed  as  having  been  paid,  waA 
not  in  fact  paid.  The  prayer,  as  stated,  is  that  the  deed 
be  delivered  up,  or  if  the  court  will  not  enter  a  decree, 
that  the  vendor's  lien  for  f 200  be  enforced. 

The  defendant  filed  two  answers.  In  the  first  of 
these  she  denied  that  the  deed  had  been  deposited  with 
her  for  the  purposes  stated  in  the  bill,  but  averred  that 
it  had  been  duly  delivered,  conveying  title  to  her,  and 
she  denied  that  she  had  not  made  payment  for  the 
property.  Some  time  after  this  answer  was  filed  the 
defendant,  on  leave  granted  by  the  chancellor,  filed  an 
amended  or  additional  answer.  In  this  answer  she 
averred  that  the  consideration  of  the  deed  was  the  fact 
that  she  and  the  complainant  had  maintained  illicit 
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relations^  and  that  the  deed  was  made  in  order  to  enable 
her  to  better  take  care  of  a  little  child,  the  result  of 
these  relations. 

Both  the  complainant  and  the  defendant  are  thor- 
oughly discredited  by  the  testimony  of  witnesses  as  to- 
their  respective  reputations.  We  find,  however,  from 
the  admissions  made  by  the  complainant  to  other  per- 
sons, that  the  deed  was  made  on  the  consideration 
stated  in  the  amended  answer.  We  further  find  that 
there  was  no  money  paid  by  the  complainant,  or  ex- 
pected to  be  paid;  that  the  deed  was  delivered  to  her 
and  intended  by  the  maker  to  be  retained  by  her  as  her 
property.  It  is  unnecessary  to  go  into  a  detailed  ex- 
amination of  the  testimony  which  has  led  us  to  this^ 
conclusion.  It  is  sufficient  to  say  that  we  have  care- 
fully read  the  entire  record,  together  with  the  briefs  of 
counsel,  in  addition  to  hearing  full  oral  argument. 

The  complainant  raises  the  point  in  his  assignment 
of  errors,  that  the  amended  answer  is  contradictory  of 
the  original  answer,  and  the  chancellor  ought  not  to 
have  allowed  it  to  be  filed.  No  exception  of  this  char- 
acter was  taken  in  the  court  below,  and  it  is  too  late 
to  make  the  point  here.  The  chancellor .  allowed  the 
amendment,  taxing  the  defendant  with  all  the  costs 
accrued  up  to  the  term  of  the  court  in  which  the* 
amendment  was  allowed,  and,  as  stated,  no  objection, 
was  made  by  the  complainant.  In  addition  to  this,, 
there  is  no  real  confiict  between  the  two  answers.  In 
the  original  answer  the  defendant  does  not  say  in  terms 
that  she  had  paid  the  consideration  mentioned  in  the 
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bill.  The  statements  of  the  original  answer  upon  this 
point  are  as  follows:  '^She  denies,  as  charged  in  the 
second  paragraph  of  the  bill,  that  there  were  any  con- 
ditions, snch  as  that  the  consideration  set  out  in  the 
deed  should  be  paid  before  the  passing  of  the  title,  or 
any  conditions  precedent  whatever  that  should  be  com- 
plied with  before  the  execution  and  delivery  of  the  deed. 
On  the  other  hand,  she  avers  that  the  consideration  for 
said  proi>erty  was  paid  and  fully  settled  before  and  at 
the  time  the  deed  was  made  and  delivered  to  her;  that 
she  went  into  possession  of  said  house  and  lot  under  a 
parol  contract,  which  was  perfected  by  the  execution 
and  delivery  to  her  of  the  deed  for  said  property.  She 
avers  she  now  is,  and  was  at  the  time  of  the  filing  of 
the  bill,  and  for  months  past,  in  possession  of  said  prop- 
erty, holding  adversely  under  said  parol  contract  and 
under  said  deed,  to  complainant  and  all  others.''  She 
expressly  denies  that  there  was  any  such  consideration 
as  that  set  out  in  the  bill,  and  then  goes  on  to  aver 
that  the  true  consideration  had  been  paid.  The 
amended  answer  sets  out  in  terms  what  that  true  con- 
sideration was. 

In  Bivins  v.  Jamigan,  3  Bax.,  282,  it  was  held  that  a 
deed  conveying  property  in  consideration  of  past  co- 
habitation, will  not  be  set  aside  where  the  conveyee  is  in 
possession  under  it.  Defendant's  counsel  attempts  to 
draw  a  distinction  between  this  case  and  the  case  now 
under  examination,  based  on  what  is  alleged  to  be  a 
difference  in  the  moral  status  of  the  two  women.  It  is 
said  that  in  the  case  before  the  court,  it  is  shown,  and 
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such  appears  to  be  the  fact,  that  Margaret  Sams  is  a 
prostitute^  while  in  the  case  in  3  Baxter,  it  was  shown 
that  Mrs.  Clark  lived  with  Bivins  all  the  tima  We  do 
not  think  that  the  court  should  undertake  to  weigh  the 
moral  conduct  of  these  respective  persons  very  nicely, 
in  order  to  adjust  their  difference  in  ethical  value  or 
want  of  value.  The  discussion  is  wholly  inapplicable 
when  we  consider  the  rule  involved.  The  terms  of  the 
rule  do  not  undertake  to  discriminate  between  cohabi- 
tation that  is  exclusive  and  that  shared  with  others. 
The  rule  is  merely  that  the  court  will  not  set  aside  the 
deed  where  it  was  made  in  consideration  of  past  co- 
habitation. The  question  of  the  merits  or  demerits  of 
the  woman  in  the  case  is  not  a  part  of  the  inquiry.  The 
real  principle  involved  is  this.  The  general  rule  is  that 
where  two  persons  are  in  equal  wrong  the  court  will 
not  lend  its  assistance  to  either,  but  will  leave  them  in 
the  condition  in  which  they  are  found.  An  exception 
to  the  rule  has  been  indulged  where  an  effort  is  made 
to  be  relieved  from  gaming  contracts,  or  property  trans- 
ferred for  a  gaming  consideration,  and  perhaps  in  some 
other  instances,  on  the  ground  of  public  policy.  It  has 
been  firmly  established,  however,  that  cases  of  the 
character  we  now  have  before  the  court  do  not  fall 
within  the  exception  to  the  rule;  and  that  is  the  whole 
matter. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  court 
below. 

The  other  judges  concur. 
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(KNOXVILLE.     MAY  17,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  October  8,  1901. 

1.  GUARDIAN  AND  WARD.  Ratification  by  Court  of  Guardian's 
Acts.  Conversion. 
Willie  a  court  of  equity  will  ratify  an  unauthorized  inyestment  of 
a  ward's  funds  by  a  guardian  when  for  the  best  interest  of  the 
ward,  a  case  calling  for  ratification  is  not  presented  where  a 
guardian  applied  live  stock  as  a  credit  on  a  note  due  the  ward's 
estate,  amply  secured  by  mortgage  on  real  estate,  the  debt  not 
being  in  any  way  endangered,  and  then  immediately  converted 
said  property  to  his  own  use.    {Post,  pp.  69-73.) 

Cited:  Singleton  v.  Love,  1  Head  357;  Caplinger  v.  Stokes, 
Meigs,  175;  Turner  v.  Pettigrew,  6  Hum.  438;  Gannaway  v. 
Tarpley,  1  Cold.  572;  Treadwell  v.  McKeon,  7  Bax.  450;  Tealey 
V.  Hoyte,  3  Tenn.  Chy.  561;  Gross  v.  Gillenwaters,  2  Shan.  Cas. 
536. 

Code  cited:     Shan.,  sees.  4274,  4275,  4280,  4281. 

2.   SAME.    Breach  of  Trust.    Live  Stock  as  Payment. 

The  guardian  has  no  power,  as  a  matter  of  law,  to  bind  the  estate 
of  his  ward  by  applying  live  stock  as  a  credit  on  a  note  amply 
secured  by  mortgage  on  real  estate  and  due  the  estate  of  the 
ward,  thus  changing  the  investment  from  a  form  prescribed  by 
statute  into  one  not  thus  authorized,  and  commits  a  breach  of 
trust  by  so  doing.     {Post,  pp.  70,  72,  73.) 

-3.  SAME.  Same.  Debtor  Participating  in  Breach  of  Trust,  Takes 
no  Benefit. 
Debtor  participating  In  the  guardian's  breach  of  trust  by  which 
live  stock  was  credited  on  a  note  due  the  estate  of  the  ward 
and  amply  secured  by  a  real  estate  mortgage,  can  take  no  bene- 
fit from  the  transaction,  though  acting  in  good  faith.  {Post,  pp, 
73,  74.) 
1  Tenn  Chan— /T^ 


66  TENNESSEE  CHANCERY 

Moyera  v.  Kinnlck. 

Cited:  Cames  v.  Polk,  4  Cold.  94;  Gross  ▼.  Qillenwaters,  2  Shan. 
Cas.  536. 

4b  SAME.  Same.  No  Ratification  by  Ward  and  her  Hueband, 
When. 
Where  the  ward  married  about  three  years  after  a  breach  of  trust 
by  her  guardian,  and  about  two  years  afterward,  she  being  then 
about  twenty-one  years  of  age,  her  husband  filed  a  bill  against 
the  guardian,  and  it  does  not  appear  that  either  she  or  her  hus- 
band knew  all  the  facts  about  the  breach  of  trust  even  when 
the  bill  was  filed,  the  delay  to  sue  under  these  circumstances 
does  not  present  a  case  of  ratification  of  the  transaction,  es- 
pecially as  the  guardian  had  converted  to  his  own  use  the  prop- 
erty acquired  by  the  breach  of  trust.    {Post,  pp.  74,  76.) 

Cited:    Singleton  ▼.  Love,  1  Head  357,  363;  Lancaster  y.  Lancas- 
ter, 18  Lea  126-138;  Lane  v.  Dayton,  etc.,  17  Pick.  581-585. 

6.  SAME.  Limitation  of  Six  and  Three  Years. 
While  the  statute  of  six  years  would  bar  the  guardian  in  a  suit 
on  a  note,  this  does  not  operate  against  the  ward  or  her  bus* 
band,  the  former  of  whom  if  unmarried  would  have  three  years 
after  attaining  her  majority  in  which  to  sue,  and  the  latter  three 
years  from  the  date  of  marriage.    (Post,  p.  75.) 

Cited:    Henley  y.  Robb,  2  Pick.  474-483;  Alvis  y.  Oglesvy,  8  Pick. 
172-183;  Lane  v.  Farmer,  11  Lea,  568. 

6.  SAME.    Bill.    Variance  Between  Allegations  and  Proof. 
While  the  bill  alleges  one  transaction  which  it  is  charged  did  not 

constitute  payment  of  a  note,  and  the  proof  shows  a  difterent 
transaction,  while  the  latter  does  not  meet  the  allegations  of 
the  bill  as  to  the  particular  transaction,  it  is  admissible  under 
a  general  allegation  of  non-payment  also  made  in  the  bill. 
(Post,  "p.  76.) 

7.  SAME.    Right  of  Action  on  Note  Not  Extinguished,  When. 

The  turning  over  by  a  guardian  to  one  of  his  wards  of  a  note 
with  a  credit  indorsed  thereon,  and  the  receipt  by  her  in  settle- 
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ment  of  the  balance  due  on  said  note,  does  not  eztingolah  the 
right  of  action  as  to  the  credit  indorsed  thereon,  no  yalue  hav- 
ing passed  to  the  ward's  estate  by  Tirtue  of  said  credit  (Po8i, 
pp.  76,  77.) 


FROM  JEFFERSON. 


Appeal    from    the    Ohancery    Court    of    Jefferson 
CJonnty. — John  P.  Smith^  Chancellor. 

Park  &  Park^  for  complainants. 
J.  A.  CarrigeR;  for  defendants. 


Neil^  J. — This  is  a  bill  filed  by  a  ward  against  her 
guardian,  and  a  third  party  allied  to  have  colluded 
with  the  guardian  in  converting  a  portion  of  the  ward's 
estate. .  The  chancellor  decreed  in  favor  of  the  com- 
plainant, and  the  defendant  has  appealed  and  assigned 
errors. 

The  facts  are  as  follows :  The  defendant  Hungate 
owed  a  note  of  |200  to  the  defendant  Kinnick,  as 
guardian  of  Mary  Moyers,  the  ward,  payable  in  the 
year  1892.  On  the  4th  day  of  October,  1894,  Hungate 
paid  to  the  guardian  on  the  note  a  span  of  horses,  which 
the  parties  valued  in  the  trade  at  |127.  In  settlement 
for  the  horses,  the  guardian,  by  the  hand  of  Hungate, 
entered  a  credit  on  the  back  of  the  note  for  |127,  the 
amount  so  agreed  upon,  and  they  were  worth  that  sum 
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and  more.  The  guardian  being  in  debt  to  one  Oarson, 
in  the  sum  of  f  135,  for  rent  of  land  during  the  year 
then  current,  turned  the  horses  over  to  him  in  payment 
of  that  debtj  and  the  ward  never  in  any  way  received 
any  benefit  for  the  horses  so  obtained  and  used  by  the 
guardian.  Hungate  had  no  knowledge  of  the  indebt- 
edness existing  between  Kinnick  and  Carson,  and  took 
no  part  in  the  application  of  the  horses  to  that  debt; 
nor  did  he,  at  the  time  he  sold  the  horses  to  Kinnick, 
have  any  knowledge  or  notice  of  the  intention  on  the 
part  of  the  latter  to  make  this  use  of  the  horses.  On 
the  contrary,  he  was  informed  by  Kinnick  that  his  pur- 
pose was  to  turn  the  horses  into  money  and  apply  the 
proceeds  to  a  settlement  with  one  of  his  wards  who  had 
then  attained  her  majority.  Indeed,  the  transaction 
aro&e  out  of  a  demand  made  upon  Hungate  by  the 
guardian  for  payment  of  the  note,  the  guardian  saying 
to  Hungate  that  he  needed  the  money  to  pay  over  to  his 
ward.  Hungate  replied  that  he  had  no  amount  of 
money  on  hand  of  any  consequence,  but  that  if  he  had 
any  property  that  the  guardian  was  willing  to  use  on 
the  debt  he  was  welcome  to  it.  Thereupon  the  guardian 
asked  Hungate  what  he  would  take  for  a  certain  span 
of  black  horses.  Hungate  asked  $150.  The  guardian 
replied  that  he  could  not  turn  them  into  money  at  that 
price.  Finally,  after  some  dickering,  it  was  agreed 
that  the  guardian  should  take  the  horses  at  $127,  and 
that  a  credit  should  be  entered  upon  the  note  for  that 
amount.  The  next  day  Carson  presented  to  Hungate 
an  order  drawn  by  the  guardian  on  Hungate  for  the 
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horses.  The  latter  refused  to  deliver  them,  saying  that 
he  did  not  do  business  that  way;  that  the  transaction 
between  him  and  the  guardian  was  a  cash  transaction. 
Thereupon  he  returned  the  order  to  Carson,  and  went 
over  to'  see  the  guardian.  On  Hungate's  arrival  at  the 
guardian's  home,  and  the  purpose  of  his  visit  being 
made  known,  the  guardian  directed  his  wife  to  bring 
out  the  note.  It  was  brought  out,  and,  the  guardian 
not  being  at  the  time  in  good  health,  asked  Hungate  to 
enter  the  credit,  and  this  was  done.  Carson  was  pres- 
ent at  the  time  the  credit  was  so  entered,  and  Hungate 
knew  that  he  was  there  with  the  expectation  of  getting 
possession  of  the  horses,  but  he  did  not  know  what  con- 
sideration Carson  expected  to  pay  for  them,  or  in  what 
way  he  intended  to  make  such  payment,  whether  in 
money  or  property.  After  the  credit  was  entered  upon 
the  note,  Hungate  was  asked  if  Carson  could  now  get 
the  horses.  He  replied  that  he  had  nothing  to  do  with 
them  now,  that  they  belonged  to  Kinnick,  the  guardian. 
Thereupon  Carson  took  possession  of  the  horses. 

Under  these  facts  the  only  question  to  be  determined 
is  whether  the  payment  to  the  guardian  in  horses  was  a 
valid  one. 

•  It  seems  that  if  the  estate  which  comes  into  the  hands 
of  a  guardian  consists  of  a  plantation  with  live  stock, 
it  is  the  duty  of  the  guardian  to  keep  such  live  stock 
upon  the  ward's  lands  until  he  comes  of  age,  and  that 
the  ward  shall  have  the  increase  and  sustain  the  loss, 
if  any  (Shan.  Code,  sec.  4274).  However,  if  the  stock 
grow  too  numerous,  or  if  it  should  be  to  the  benefit  of 
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the  ward,  the  guardian  may,  by  order  of  the  court,  sell 
such  part  of  it  as  the  court  shall  think  flt  (Id.,  sec. 
4275).  No  provision,  however,  for  the  investment  of 
the  ward's  funds  on  the  guardian's  initiative  in  live 
stock  is  mada  With  regard  to  the  funds  of  the  ward, 
it  is  directed  that  the  guardian  shall  lend  these  upon 
bond,  with  good  and  sufficient  sureties,  or  on  mortgage 
on  real  estate,  or  invest  in  state  bonds  (Id.,  sec.  4280), 
or  in  United  States  bonds  (Id.,  sec.  4281).  In  the 
present  case  when  the  guardian  called  in  the  fund  he 
took  in  lieu  thereof  live  stock,  although  the  money  at 
the  time  was  covered  in  a  note  secured  by  a  mortgage 
on  real  estate,  and  it  does  not  appear  that  the  real 
estate  was  not  fully  sufficient  to  secure  the  debt,  nor 
does  it  appear  that  the  borrower  was  insolvent  at  the 
time.  It  thus  appears  that  the  guardian  without  any 
direct  warrant  of  law,  chknged  the  investment  out  of  a 
form  prescribed  by  statute  into  a  form  which  the  stat- 
ute does  not  authorize.  But  the  property  thus  pur- 
chased with  the  ward's  monev  was  worth  more  than  the 
amount  given  for  it.  The  credit,  as  stated  above,  being 
only  |127  while  the  property  was  worth  f  140. 

We  have  seen  that  the  statute  does  not  in  terms  au- 
thorize the  guardian  to  invest  the  ward's  funds  in  li^e 
stock.  Are  there  any  general  considerations  that 
should  move  a  court  of  equity  to  ratify  such  an  invest- 
ment as  being  for  the  best  interests  of  the  ward?  It 
seems  that  the  court  has  the  right,  even  after  the  death 
of  the  ward,  to  ratify  a  transaction  which  was  beyond 
the  power  of  the  guardian  to  enter  into  as  such,  when 


• 
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the  court  can  see  that  it  is  to  the  interest  of  the  ward's 
estate  that  there  should  be  such  ratification.  8in^ 
gleton  v.  Love,  1  Head,  357.  It  appears  that  guardians 
have  frequently  undertaken  to  invest  their  ward's 
money  in  lands,  and,  when  slaves  were  property  in  this 
state,  sometimes  in  these,  and  without  any  order  of  the 
court  to  make  such  investments.  Under  such  circum- 
stances, the  court,  where  seasonable  application  is 
made,  always  allows  the  ward  to  make  his  election  as  to 
whether  he  would  take  the  property  or  his  money  out  of 
the  property.  The  following  cases  contain  illustra- 
tions of  this  statement:  Caplinger  v.  Stokes,  Meigs, 
175;  Turner  v.  Pettigrew,  6  Hum.,  438;  Qannwvoay  v. 
Tarpley,  1  Cold.,  572 ;  Treadwell  v.  McKeon,  7  Bax., 
4SD ;  Tealey  v.  Eoyte,  3  Tenn.  Ch.,  561 ;  see^  also,  Oroaa 
V.  Oillenwaters,  2  Shan.  Cas.,  536,  for  an  illustration 
of  the  point  in  another  aspect. 

Of  course,  it  is  also  clear  that  a  guardian  cannot  him- 
self buy  personal  property  for  his  own  use,  and  give 
a  credit  therefor  upon  a  note  payable  to  him  as  guard- 
ian.   Lancaster  v.  Allen,  1  Head,  326. 

It  is  thus  seen  that  the  court  has  exercised  an  option 
as  to  whether  it  would  affirm  or  disaffirm  transactions 
that  might  or  might  not  be  for  the  benefit  of  the  ward. 
Certainly,  under  the  last  case  cited,  there  could  be  no 
question  whatever  but  that  such  a  transaction  would  be 
hurtful  to  the  ward.  So  in  the  present  case  no  question 
of  ratification  on  the  part  of  the  court  could  arise,  be- 
cause the  guardian,  upon  receiving  the  property,  imme- 
diately converted  it  to  his  own  use  by  using  it  in  pay- 
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ment  of  his  own  personal  debt;  and  the  property  so 
converted,  as  this  record  discloses,  is  no  longer  avail- 
able, it  not  appearing  that  it  is  even  in  existence.  The 
case,  then,  before  us  resolves  itself  into  the  question 
simply  as  to  whether  the  guardian  had  the  power,  as  a 
matter  of  law,  to  bind  the  estate  of  his  ward  by  receiv- 
ing live  stock  in  payment  of  a  debt  due  to  the  ward. 
We  started  the  inquiry  above  as  to  whether  there  could 
be  any  general  considerations  of  equity  in  support  of 
such  a  power.  We  are  unable  to  conceive  of  any.  If  a 
guardian  were  permitted  to  invest  his  ward's  funds  in 
this  manner,  the  estate  might  soon  be  subjected  to  a 
considerable  expense  for  the  care  of  stock,  as  well  as  to 
the  hazard  of  the  death  of  the  property.  Such  an  in- 
vestment, also,  to  be  made  profitable,  would  have  to  be 
entered  into  on  a  rather  large  scale,  and,  in  short,  the 
guardian  would  have  to  convert  himself  into  a  stock 

breeder  and  stock  dealer.     In  the  meantime,  while  the 

• 

^  property  was  being  put  into  a  condition  to  become  pro- 
ductive, the  ward  would  have  to  be  without  any  income. 
Moreover,  like  any  other  business,  it  is  subjected  to 
considerable  vicissitudes.  Such  a  disposition  of  the 
funds  of  a  minor  should  not  be  countenanced  for  a 
moment.  The  purpose  the  courts  keep  in  view  always 
is  to  have  the  investments  of  minors  in  a  safe  and 
stable  form,  and  of  such  a  character  as  that  they  will 
yield  a  steady  income,  even  though  it  be  a  small  one  as 
compared  with  the  profits  of  this  or  that  kind  of  hazard- 
ous business. 
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On  the  foregoing  grounds^  we  are  of  the  opinion  that 
the  guardian  committed  a  breach  of  trust  when  he 
bought  the  span  of  horses  and  applied  them  on  the  note 
due  to  the  ward's  estate.  Some  authorities  have  been 
cited  to  the  court  to  the  effect  that  a  guardian  may  take 
property  in  payment  of  His  ward's  debt,  when  the  debtor 
is  insolvent,  or  there  is  danger  of  losing  the  debt  if  the 
property  be  not  taken.  This  may  well  be  true,  and  we 
think  that  no  court  of  equity  would  hesitate  to  ratify 
such  an  act  upon  the  part  of  the  defendant,  but  in  the 
present  case  the  authorities  referred  to  are  not  appli- 
cable, because,  as  already  seen,  it  does  not  appear  that 
the  debt  was  in  any  danger  at  all. 

Having  arrived  at  the  conclusion  that  the  act  of  the 
guardian  in  taking  the  horses  in  part  payment  of  the 
debt  amoujited  to  a  breach  of  trust,  it  follows,  as  a 
necessary  consequence,  that  the  defendant  Hungate, 
who  participated  in  the  breach  of  trust,  is  equally 
guilty  from  a  legal  standpoint,  and  can  take  no  benefit 
from  the  transaction.  Games  v.  Polk,  4  Cold.,  94 ;  Gross 
V.  CHllenwaters,  2  Shan.  Tenn.  Cas.,  536.  It  therefore 
follows  that  he  did  not  secure  any  credit  on  the  note 
by  the  sale  of  the  horses  to  the  guardian.  This  seems  a 
harsh  result,  in  view  of  the  evident  good  faith  of  Dr. 
Hungate  when  his  conduct  is  viewed  from  a  purely 
moral  standpoint  dissociated  from  the  legal  quality  of 
his  act.  While  he  had,  of  course,  that  imputed  knowl- 
edge of  the  law  which  all  men  have,  it  is  clear  he  did 
not  have  in  mind  the  true  legal  view  that  the  act  of 
the  guardian  was  a  breach  of  his  trust.     Evidently,  Dr. 
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Hungate  was  intent  only  npon  meeting  the  wishes  of 
the  gnardian  that  he  should  pay  the  debt  As  stated, 
he  told  the  guardian  to  utilize  any  property  he  had, 
and  he  therefore  hastened  to  comply  with  the  guard- 
ian's request  in  the  form  above  indicated.  Still,  all 
this  does  not  alter  the  legal  result.  Qeneral  principles 
must  be  adhered  to,  even  though  they  operate  harshly 
in  some  individual  instances.  It  is  better  that  one  man 
should  suffer  from  his  own  inadvertence  than  that  the 
safety  of  the  estates  of  all  infants  should  be  imperiled 
by  the  relaxation  of  rules  designed  for  their  protection. 
It  is  insisted  by  the  defendant  Hungate  that  inas- 
much as  the  payment  was  not  repudiated  by  the  com- 
plainants promptly  upon  the  marriage  of  Mary  Moyers, 
or  upon  her  arriving  at  age,  it  should  be  treated  as  rat- 
ified. We  have  already  pointed  out  the  difficulty  in  the 
way  of  ratification,  arising  out  of  the  fact  that  the 
guardian  converted  the  property  to  his  own  use  imme- 
diately upon  procuring  it.  Under  such  circumstances 
it  would  require  a  very  clear  case  of  acceptance  of  the 
situation  by  the  complainant  in  order  to  make  out  a 
ratification.  Such  a  result  certainly  could  not  arise 
from  the  mere  fact  that  they  refrained  from  enforcing 
the  debt  for  a  period  of  two  years  and  not  as  much  as 
three  years  after  the  marriage.  The  facts  pertinent  to 
this  special  matter  are  as  follows :  At  the  time  the  sale 
of  the  stock  was  made  to  the  guardian  October  4,  1894, 
the  complainant,  Mary  Moyers,  was  about  sixteen  years 
old.  She  intermarried  about  three  years  thereafter  with 
the  complainant,  Andy  Moyers,  being  then  about  nine- 
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teen.  She  and  her  hnBband  brought  this  snit  on  the 
9th  of  August,  1899,  she  being  then  about  twenty-one. 
It  does  not  appear  that  either  she  or  her  husband  knew 
all  the  facts  about  the  payment  even  at  the  time  the  bill 
was  filed.  Even  if  sufficient  time  had  elapsed  to  au- 
thorize a  presumption  of  affirmance,  still  it  would  have 
to  be  shown  that  the  parties  were  fully  aware  of  the 
facts  on  which  the  afOrmance  or  ratification  is  now 
predicated,  and  thi£r  is  not  shown.  Andy  Moyers,  the 
husband,  says  that  Dr.  Hungate  claimed  to  him,  shortly 
after  the  marriage,  that  he  had  made  'the  payment,  but 
it  does  not  appear  that  the  terms  of  that  payment  were 
stated  to  him,  whether  in  horses  or  money  or  in  what 
way.  So  we  need  not  consider  the  question  whether  it 
was  incumbent  on  the  husband  to  disaffirm  within  a 
reasonable  time,  notwithstanding  the  infancy  of  his' 
wife  {Singleton  v.  Love,  1  Head,  357,  363),  or  whether 
the  wife  herself  could  disaffirm  during  infancy.  Lan- 
caster  v.  Lancaster,  13  Lea,  126,  132,  133;  Lane  v. 
Dayton,  etc.,  17  Pick.,  581,  584,  585. 

It  is  also  insisted  by  the  defendant  that  the  complain- 
ant's suit  is  barred  by  the  statute  of  limitations  of  six 
years.  It  is  true  that  the  note  matured  on  the  first  day 
of  January,  1892,  and  the  suit  was  not  brought  until 
August  7,  1899,  therefore,  the  guardian  himself  would 
be  barred,  but  this  does  not  bar  the  ward;  she,  if  un- 
married, would  have  the  right  to  bring  a  suit  within 
the  three  years  after  attaining  her  majority,  or,  upon 
marriage,  her  husband  would  have  three  years  from 
that  time  in  which  to  bring  the  suit.    Henley  Y.  Bohh, 
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2  Pick.,  474,  482,  483;  Alvia  v.  Oglesvy,  3  Pick.,  172-183; 
Lane  v.  Farmer,  11  Lea,  568. 

It  is  also  insisted  in  behalf  of  the  defendant  that  the 
complainant  cannot  recover  because  the  case  made  in 
the  proof  does  not  fall  within  the  allegations  made  in 
the  bill.  It  is  said  that  the  bill  is  based  on  the  theory 
that  Dr.  Hungate  bought  the  note  from  Carson,  and 
used  that  note  in  securing  a  credit  on  his  note  payable 
to  the  guardian.  It  is  urged  that  proof  of  a  different 
transaction,  to  wit,  that  horses  were  used  in  payment^ 
would  not  fall  within  this  allegation,  and  quite  cor- 
rectly. While  the  bill  does  contain  the  particular  al- 
legation referred  to  by  the  defendant's  counsel,  and 
while  the  allegation  is  not  proven,  yet  it  also  alleges  in 
general  terms  that  the  note  is  unpaid,  and  this  latter 
allegation  was  sufficient  to  let  in  the  proof  that  was 
actually  made  as  to  the  method  of  payment.  The  sub- 
stance of  the  bill  on  this  point  is  an  allegation  to  the 
effect  that  the  note  was  unpaid,  but  that  the  defendant 
was  claiming  that  the  payment  had  been  made  by  the 
use  of  the  Carson  note  on  the  guardian  note.  The  bill 
then  went  on  to  charge  that  this  was  an  illegal  payment^ 
etc.  All  that  was  said  upon  the  subject  of  the  Carson 
note  was  by  way  of  anticipatinc:  a  defense  that  it  was 
supposed  the  respondent  would  put  forward.  This, 
howevet,  left  intact  the  general  allegation  that  the  note 
was  unpaid. 

It  is  also  insisted  by  the  defendant  that  this  note  was 
really  turned  over  to  Nettie  Moyers,  the  sister  of  the 
complainant,  Mary  Moyers,  and  that  she  received  it  in 
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settlement,  and  for  this  reason  no  action  can  now  be 
predicated  on  it.  The  guardian  did  turn  over  to  her 
the  balance  of  the  note  left  after  crediting  the  S127,  but 
the  right  of  action  for  the  $127  was  never  turned  over 
to  Nettie  Moyers,  or  any  interest  therein.  This  is  our 
conclusion  after  carefully  reading  all  of  the  proof  fwice 
over. 

The  chancellor  rendered  a  decree  in  complainant's 
favor  for  the  f  127  and  interest,  and  directed  a  fore- 
closure of  the  mortgage.  We  can  see  no  error  in  the 
decree,  and  we  affirm  it,  with  the  costs  of  this  court  and 
of  the  court  below. 

The  other  judges  concur. 
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Martin  v.  'Bidley  et  dl. 

(KNOXVILLE.     MAY  26,  1901.) 

Affirmed  by  Supreme  Court  without  mo4lflcatloii,  Norember  8,  1901. 

SURETIES.  Not  Liable  on  Bond.  Whon. 
The  Bttreties  on  a  bond  made  noon  dlBSolntion  of  a  nartnership, 
the  business  of  which  was  to  be  carried  on  by  one  of  its  mem- 
bers, to  secure  the  existing  debts  of  the  partnership,  "as  well 
as  all  debts  hereafter  made  in  the  name  of  said  firm,"  are  not 
bound  by  the  renewal  of  a  debt  by  the  principal  obligor  on  the 
bond,  made  long  after  he  had  ceased  to  do  business  under  the 
firm  name  the  debts  of  which  were  secured  by  the  bond.  (Post, 
pp.  91-94.) 

Cited  and   distinguished:     Anderson  ▼.   Norton,  15  Lea  14,  24; 
Fowlkes  Y.  Bowers,  11  Lea  144-146;  105  Iowa  148. 


FROM  HAMILTON. 


Appeal    from    the    Chancery    Court    of    Hamilton 
County. — T.  M.  McConnell^  Chancellor. 

Pritghard  &  SiZEB,  for  complainant 

J.  A.  Caldwell  and  J.  H.  McLean^  for  defendants. 


Neil,  J.— The  bill  alleges  that  prior  to  April  20, 1892, 
the  complainants,  Q.  W.  Martin,  W.  D.  Henry  and  M. 


^ 
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E.  Ridley,  were  partners  aa  insurance  agents  in  Chat- 
tanooga, the  firm  name  being  Ridley,  Martin  &  Henry ; 
that  on  or  about  the  date  just  stated  the  firm  was 
dissolved,  the  complainants  retiring  from  the  business, 
and  defendant  Ridley  continuing  it  under  the  firm 
name;  that  under  the  terms  of  the  dissolution  Ridley 
agreed  to  assume  and  pay  all  existing  debts  of  the  firm, 
as  well  as  all  others  that  might  be  thereafter  made  in 
the  name  of  the  firm,  and  to  indemnify  complainants 
against  liability  thereon;  that  he  also  agreed  to  pay 
complainants  for  their  interest  in  the  business  the  sum 
of  f900  in  monthly  installments  of  |50  each;  that  to 
insure  to  complainants  the  performance  by  him  of  the 
agreement  on  his  part  in  the  contract  of  dissolution,  the 
defendant  Ridley  executed  a  bond  to  complainants,  with 
defendants  U.  A.  McQuade  and  G.  H.  Peabody  as  sure- 
ties thereon,  in  the  i>enalty  of  f  2,000,  conditioned  that 
said  Ridley  should  well  and  truly  comply  with  all  of  his 
stipulations  and  agreements  in  the  contract  of  dissolu- 
tion, so  that  no  loss  or  damage  should  occur  to  the 
complainants,  and  to  pay  them  the  sums  of  money 
which  he  had  agreed  to  pay  as  just  recited ;  that  at  the 
time  of  the  dissolution  of  the  firm,  it  owed  to  the 
defendant.  Citizens  Bank  &  Trust  Company,  an  indebt- 
edness, evidenced  by  a  note  of  about  f  600,  which  under 
the  contract  of  dissolution  the  defendant  Ridley  had 
assumed  and  agreed  to  pay,  and  the  payment  of  which 
was  secured  by  the  terms  of  the  bond  referred  to;  that 
after  the  dissolution,  the  indebtedness  referred  to  was 
renewed  from  time  to  time  in  the  names  and  by  the  note 
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of  said  Ridley,  Martin  &  Henry,  the  complainants 
agr<eeing  to  said  renewal  at  the  express  instance  and  re- 
quest of  defendant  Ridley;  that  on  each  renewal  the 
maturity  note  was  canceled  and  marked  paid  by  the 
company,  and  a  renewal  note  was  given  and  received 
as  a  new  and  independent  obligation  of  the  firm  of 
(Ridley,  Martin  &  Henry ;  that  the  last  of  these  notes  was 
given  on  October  22,  1898,  and  was  for  the  sum  of 
f 594.01,  and  was  due  six  months  after  its  date ;  that  a 
credit  of  |30.94  was  entered  on  this  note  on  the  date 
on  which  it  was  given,  and  the  balance  thereof,  with 
interest,  remains  unpaid;  that  demand  had  been  re- 
peatedly made  on  Ridley  to  pay  this  indebtedness,  but 
he  had  failed  and  refused  to  pay  it;  that  suit  had  been 
brought  and  judgment  rendered  against  him  in  favor 
of  the  defendant  bank  and  execution  issued  and  re- 
turned nulla  bona;  that  suit  had  also  been  brought  on 
the  note  and  judgment  rendered  thereon  against  com- 
plainant, Q.  W.  Martin,  and  the  defendant  bank  was 
threatening  to  bring  suit  on  the  note  against  complain- 
ant Henry.  It  is  charged  that  the  failure  of  the  de- 
fendant Ridley  to  pay  the  note  constitutes  a  breach  of 
the  bond. 

This  bond  after  reciting  the  existence  of  the  partner- 
ship and  the  agreement  for  dissolution,  and  that  Martin 
and  Henry  were  to  retire  from  the  firm,  and  that  Ridley 
was  to  continue  business  under  the  name  of  Ridley, 
Martin  &  Henry,  then  continues:  "Said  Ridley  is  to 
assume  and  pay  all  present  debts  of  said  firm,  due  or 
to  become  due,  as  well  as  all  debts  hereafter  made  in  the 
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name  of  said  firm.  Said  Bidiey  farther  agrees  to  pay 
said  O.  W.  Martin  and  W.  D.  Henry  the  sum  of  fSO 
per  month,  until  he  shall  have  paid  them  |900  in  the 
aggr^ate,  the  first  |50  to  be  paid  one  month  from  this 
date.  And  said  Bidiey  also  agrees  to  protect  and  save 
Martin  and  Henry  harmless  from  any  loss  on  account 
of  the  present  or  future  debts  of  said  firm,  while  run- 
ning in  the  .name  of  Bidiey,  Martin  &  Henry,  and  also 
from  any  failure  to  faithfully  perform  the  duties  of 
local  agent  for  any  of  said  insurance  companies,  and  to 
indemnify  them  against  any  liability  while  running  the 
agency  or  business  under  the  firm  of  Bidiey,  Martin  & 
Henry.  Now,  if  said  M.  E.  Bidiey  shall  well  and  truly 
comply  with  all  of  the  above  agreements  and  stipula- 
tions for  the  benefit  of  said  Martin  and  Henry  so  that 
no  loss  or  damage  shall  occur  to  them,  and  shall  pay 
them  the  sums  of  money  as  above  agreed,  then  the 
above  bond  to  be  void,  otherwise  to  remain  in  full  force. 
April  20, 1892."  Signed,  M.  E.  Bidiey  sb  principal,  and 
H.  A.  McQuade  and  C.  H.  Peabody  as  sureties. 

The  defendants  answered,  denying  that  the  f  600  note 
was  the  firm  debt  or  that  this  debt  was  in  any  sense  an 
obligation  protected  by  the  bond.  The  answer  also  con- 
tains general  denials  of  sevei'al  other  matters  in  the 
bill,  but  there  is  really  no  controversy  as  to  anything 
except  the  note  of  1600,  otherwise  spoken  of  as  the  note 
of  1594.01,  and  we  find  that  all  the  other  facts  stated 
in  the  bill  are  sustained  by  the  record,  and  for  the 
present  reserve  a  finding  as  to  the  debt  in  controvert* 

1  Tenn  Chan^(d) 
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The  chancellor  dismissed  the  bill,  and  complainants 
hatre  appealed  and  assigned  errors. 

The  only  contested  question  is  whether  the  bank  debt 
was  secuired  by  the  bond.  The  settlement  of  this  ques- 
tion iti  turn  dei)ends  in  part  upon  whether  this  debt  was 
made,  by  agreement  of  th6  partners,  one  of  the  firm  lia- 
bilities at  the  time  of  the  dissolution. 

If  we  take  into  consideration  the  reasonableness  of 
such  a  trade  at  the  time,  it  seems  clear  that  no  such 
agreement  would  be  probable.  Mr.  Ridley  testifies, 
without  contradiction,  that  the  Arm  assets  were  then 
valued  between  the  partners  at  |1,800,  and  that  he 
agreed  to  pay  to  the  coniplainants,  Martin  &  Ridley, 
1900  for  their  half  interest;  that  at  this  time  the  lia- 
bilities of  the  firm  amounted  to  91,400,  its  debts  to 
f  1,000,  and  that  the  assets  of  the  firm  consisted  merely 
in  renewals  upon  policies  of  insurance.  It  is  also 
shown  that  when  the  complainants  purchased  originally 
a  half  interest  in  the  business  from  one  Rowels,  who 
was  then  a  partner  of  Ridley,  they  paid  f  1,000  for  it. 
Taking  these  facts  alone,  it  seems  extremely  improb- 
able, and  almost  incredible,  that  Mr.  Ridley  would 
have  agreed  to  assume  in  the  dissolution  {750  addi- 
tional, the  amount  «f  the  bank  debt  at  that  time,  as  a 
firm  liability. 

We  say  it  seems  most  improbable,  still  both  Mr.  Mar- 
tin and  Mr.  Henry  testify  that  Ridley  did  agree  to  as- 
sume this  debt  as  a  partnership  obligation,  and  Mr. 
Ridley's  correspondence  with  the  bank  years  ago,  when 
the  agreement  was  recent,  states  the  same  thing.    And 
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it  is  manifest  from  his  letters  at  that  time  t^at  he  con- 
sidered it  as  an  obligation  primarily  resting  on  him. 
In  a  letter  dated  February  18,  1895,  addressed  to  the 
president  of  the  bank>  he  says :    ^'I  have  received  yours  ^ 

of  the  16th  inst.,  referring  to  a  former  letter  you  wrote 
me  about  an  overdue  note  of  Ridley,  Martin  &  Henry. 
The  only  reason  why  I  did  not  comply  with  your  re- 
quest in  that  letter  was  the  impossibility  of  remitting 
to  you  the  interest.  This  note  has  not  gone  by  default 
on  account  of  carelessness  or  indifference,  but  because 
I  could  not  help  it.  .  •  .  I  was  in  hopes  that  about 
the  first  of  the  year  you  would  take  the  farm  I  offered 
you  for  security  and  make  it  an  annual  note,  so  I  could 
have  an  opportunity  to  sell  the  farm  and  get  the  money 
out  of  it,  but  since  you  did  not  accept  my  proposition 
on  it  I  have  had  to  secure  others  with  the  same  farm, 
and  so  I  donH  know  what  to  propose  to  you  now.  I 
will  have  to  be  up  there  in  about  three  weeks,  and  if  1 
cannot  do  anything  else  I  will  at  least  come  in  and  talk 
with  you  about  it.''  Again,  in  another  letter  dated 
May  15, 1895,  written  to  the  same  person,  he  says: 
"Replying  to  yours  of  the  14th  inst.,  I  wish  to  correct 
a  few  of  your  ideas  therein  expressed  without  attempt- 
ing to  offer  any  excuse  for  not  paying  the  note  which 
has  my  name  on  it  in  your  bank,  other  than  inability 
to  do  so.  As  to  my  family,  I  have  two  children  and  a 
sister  who  have  no  resources  except  from  me.  In  the 
second  place,  you  did  not  loan  me  this  money  to  go  into 
business.  I  paid  every  dollar  you  loaned  ma  This  is 
a  part  of  a  thousand  dollars  you  loaned  Martin  & 
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Henry  wheo  they  went  into  the  fire  insurance  buain^ss 
with  me,  and  my  name  was  not  on  the  first  notes  giren. 
After  the  debt  had  been  reduced  to  1750^  the  firm  of 
Bidley,  Martin  &  Henry  carried  it  As  the  manager  of 
the  insurance  business  of  the  firm,  they  being  in  the  in- 
surance business,  I  paid  f  200  more  on  it  You  know 
that  my  business  was  wrecked  during  my  enforced  ab* 
sence  from  it^  and  you  know  further  that  I  am  not 
careless  of  my  credit,  but  probably  do  not  know  how 
hard  it  is  to  make  any  money  now  by  soliciting.  I  have 
not  met  my  expenses  since  I  have  been  here"  (Atlanta) 
^^and  I  did  not  the  last  six  months  I  stayed  there" 
(Chattanooga)  ^'and  I  do  not  know  where  I  can  do  any 
better.  My  prospects  are  brightening  some.  I  shall 
not  blame  you  to  bring  suit,  yet  I  do  not  see  that  it  will 
make  it  any  better  for  you,  but  you  are  the  judge  as  to 
that.  I  have  some  incumbered  property  there  ( Chatta- 
nooga) '^that  I  am  doing  all  I  can  to  dispose  of.  If  I 
can  get  anything  for  my  equity  it  will  be  applied  to 
that  note." 

Again,  writing  to  the  president  of  the  bank,  he  says, 
in  a  letter  dated  September  29,  1895,  referring  to  this 
same  note :  ^^I  called  in  to  see  you  yesterday  quarter 
to  one,  as  per  iny  engagement,  but  as  I  could  do  nothing 
with  the  note,  and  as  I  had  to  see  another  man  and  get 
off  at  one  twenty  I  did  not  wait  for  you.  ...  I  feel 
pretty  certain  that  within  thirty  or  forty  days  I  will 
be  in  shape  to  do  something  with  the  note.  As  to  your 
question,  I  have  answered  this  same  question  before, 
and  whenever  I  do  it  it  seems  like  an  attempt  to  apolo- 
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gixe  for  its  non-pajmenty  and  apologies  are  not  what  you 
want  It  is  the  balance  of  the  fl^OOO  you  loaned 
Martin  ft  Henry  to  pay  Bowels'  interest  in  our  insnr- 
ance  agency,  and  the  way  my  name  got  on  the  note  was, 
that  it  was  pot  in  as  part  of  the  liabilities  of  the  firm 
of  Bidley,  Martin  &  Henry.  They  left  the  management 
of  the  insurance  business  to  me  and  I  was  paying  it  off 
satisfactorily  until  all  the  companies  withdrew  from  the 
state  in  July,  1893,  and  wrecked  my  business.  This 
you  know,  and  there  is  no  use  tor  me  to  review  the  dis- 
asters of  the  past  three  years  which  have  fallen  to  me. 
I  hope  for  better  success  in  the  near  future.'' 

From  the  language  of  these  letters  it  is  impossible,  it 
seems  to  us,  to  reach  any  other  conclusion  than  that  at 
the  time  they  were  written  Mr.  Bidley  understood  that 
the  firm  had  assumed  this  bank  debt  Thus  we  hare  all 
three  of  the  partners  speaking  to  the  same  effect  Again, 
it  is  clear  from  the  letters  that  Mr.  Bidl^  was  being 
sorely  pressed  by  the  bank,  and  was  in  deep  distress 
over  his  inability  to  pay  this  note,  yet  there  is  no  inti- 
mation anywhere  that  any  other  jpersons  were  primarily 
liable  Hiereon,  that  he  was  a  mere  surety,  but  the  whole 
tenor  of  the  letters  indicate  that  he  r^arded  himself 
as  under  a  primaiy  obligation  to  pay,  in  fact  that  the 
debt  was  his  debt  On  the  other  hand,  we  find  some 
letters  in  the  record  passing  between  the  president  of 
the  bank  and  Mr.  Henry,  indicating  that  the  bank  had 
made  some  collections  on  collaterals  belonging  to 
(Henry,  and  had  applied  them  on  this  note,  and  that 
IHenry  objected.    The  bank,  in  protesting  against  this 
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Objection,  used  this  language  in  its  letter  to  Mr.  Henry : 
>^Is  not  this  particular  obligation  to  our  bank  as  just 
-as  any  other  one  you  owe?  and  if  so,  why  do  you  object 
to  making  payments  on  it,  especially  when  it,  practi- 
cally speaking,  costs  you  nothing?  Please  let  us  hear 
from  you  promptly,  as  we  must  get  our  overdue  notes 
in  a  live  condition  as  explained  above.  If  you  are  un- 
willing that  we  should  enter  the  sums  collected  from 
Willhoite  on  this  note,  we  have  other  claims  that  we 
can  apply  them  on,  leaving  the  Martin,  Ridley  &  Henry 
•note  unchanged.  Please  advise  us  if  we  shall  deduct 
the  credits  already  entered  and  send  you  renewal  for 
the  full  amount." 

Opposed  to  this  direct  testimony  and  these  circum- 
stances, in  addition  to  the  inherent  improbability  of  the 
original  transaction,  as  referred  to  in  the  beginning  of 
this  discussion,  the  defendants  call  our  attention  to  the 
circumstance  that  the  notes  are  signed  in  the  indi- 
vidual names  of  the  three  partners,  and  not  in  the  part- 
nership name  of  Ridley,  Martin  &  Henry.  But  this  cir- 
cumstance is  neutralized  by  the  testimony  of  Mr.  Hen- 
'son,  the  president  of  the  bank,  to  the  effect  that  it  is 
the  custom  of  the  bank  to  require  partnership  notes  to 
be  signed  in  the  individual  names  of  the  partners,  so  as 
to  prevent  controversies  as  to  what  members  compose 
the  firm. 

Another  circumstance  referred  to,  is  that  in  a  list 

furnished  by  Mr.  Henson  of  the  names  appearing  on 

the  notes,  it  is  not  shown  that  Ridley  signed  the  note 

lat  any  time  prior  to  February  6,  1893,.  but  that  at  two 
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previous  renewals  (July  25, 1892,  and  January  4, 1893) 
it  was  signed  by  Martin  and  Henry.  This  circum- 
stance;, however,  is  very  much  reduced  in  importance 
by  the  testimony  of  Mr.  Henson  to  the  effect  that  the 
bank  had  only  been  a  short  time  in  existence  when  the 
earlier  renewals  were  made,  and  that  a  perfect  register 
was  not  kept  of  all  the  names  appearing  upon  the  notes, 
but  that  only  the  name  of  the  principal  maker  ap- 
peared. 

Another  circjimstance  relied  on  is  that  the  note  in 
controversy  does  not  appear  in  terms  in  the  bond,  while 
the  |900  obligation  does  appear.  This  is  a  circumstance, 
to  be  sure,  but  it  cannot  outweigh  the  testimony  of  the 
two  complainants  and  the  letters  of  the  defendant  Bid- 
ley  from  which  we  have  copied. 

Thus,  after  considering  all  of  the  material  facts,  we 
are  bound  to  conclude,  and  so  find  as  a  fact,  that  when 
the  dissolution  took  place,  it  was  agreed  between  the 
three  partners,  as  a  part  of  the  contract  of  dissolution, 
that  this  particular  debt  should  become  and  be  treated 
as  a  partnership  liability,  and  should  be  taken  care  of 
under  the  agreement  wherein  Bidley  assumed  all  par^ 
nership  liabilities. 

But  it  is  contended  in  the  brief  of  defendants'  counsel 
that  the  sureties  upon  the  bond  are  not  liable,  even 
though  the  bank  debt  fell,  at  the  outset,  within  the 
protection  of  the  bond.  The  first  defense  is,  that  the 
debt  secured  is  barred  by  the  statute  of  limitations  of 
six  years,  which  is  duly  pleaded.  But  the  complainant 
meets  this  defense  by  showing  that. the  note  of  f 594.01, 
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which  is  the  haais  of  the  present  action  on  the  bond,  be- 
came dne  only  in  1898^  being  a  renewal  of  a  former 
note ;  and  this  must  be  conceded  to  be  a  perfect  answer. 
Admitting  the  conclasiveness  of  this  reply,  the  de- 
fendants next  raise  a  contention  which  may  be  thns 
stated,  yiz.:  That  while  the  bond  secured  a  debt  ex- 
isting at  the  time  of  the  dissolution,  it  did  not  include 
any  renewals  of  such  debt.  The  complainant  meets  this 
point  by  reference  to  an  authority,  Savings  Bank  v. 
Boddicker,  106  Iowa,  148.  There  it  appears  the  bond 
waB  conditioned  to  pay  an  indebtedness  ''now  existing, 
or  which  may  hereafter  be  contracted.''  Speaking  to 
tdis  subject,  the  court  said/.  ^'The  pi^ovisions  of  the 
bond  were  sufficiently  broad  to  include  renewals  of  ex- 
isting debts  as  well  as  those  which  should  otherwise 
accrue,  for  a  continuance  of  the  business  of  the  firm  was 
eyidently  contemplated,  and  contracts  for  the  extension 
of  existing  debts  were  as  much  within  the  scope  and 
purpose  of  the  bond  as  were  those  which  should  be 
thereafter  created.''  From  this  it  is  urged  by  com- 
plainants' counsel,  that  the  several  renewals  of  the  debt 
were  debts  ''hereafter  made,"  within  the  terms  of  the 
Dond.  The  authority  cited  seems  apt,  and  the  reasons 
giy^i  a  sound  one.  liCt  us  examine  the  terms  of  the 
bond  before  us.  The  bond  recites  that  M.  E.  Bidley, 
G.  W.  Martin  and  W.  D.  Henry  had  been  partners  in 
the  business  of  running  an  insurance  agency  in  Chatta- 
nooga, under  the  name  of  "Ridley,  Martin  &  Henry;" 
that  the  firm  had  agreed  upon  a  dissolution,  a  part  of 
the  agreement  being  that  Martin  and  Henry  wa'e  to 
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retire  and  IticUey  was  to  continne  the  busineas  under 
the  flame  firm  name.  The  bond  then  continues :  ^^Said 
Bidley  is  to  assume  and  pay  all  present  debts  of  said 
fimiy  as  well  as  all  debts  hereafter  made  in  the  name  of 
said  firm.  .  .  .  And  said  Bidley  also  agrees  to  pro- 
tect and  save  Martin  and  Henry  harmless  from  any  loss 
on  account  of  the  present  or  future  debts  of  said  firm 
while  running  in  the  name  of  Bidley,  Martin  &  Henry.'^ 

It  seems  clear  from  the  recitals  of  the  bond  that  it 
was  contemplated  that  the  business  should  be  conducted 
by  Bidley  in  the  usual  way  after  the  retirement  of 
Martin  and  Hairy,  which  would  include  not  only  the 
contracting  of  new  debts  in  current  transactions,  but 
the  taking  care  of  old  ones.  One  of  the  uniyersally 
recogmEied  methods  of  business  in  taking  care  of  such 
debts  is  by  renewals.  Henc^  we  think  that  renewals 
must  have  been  within  the  contemplation  of  the  parties. 
Therefore  the  making  of  such  renewals  would  not, 
per  se,  put  the  debt  outside  of  the  bond. 

But  it  is  objected  by  the  defendants  that  the  renewals 
were  too  frequent,  there  haying  been  nineteen  of  them, 
running  from  February  6,  1893,  to  October  22,  1898. 
Yet,  if  it  be  once  granted  that  the  contract  contem^ 
plated  renewals,  it  would  be  difficult  to  place  a  limit  on 
their  number,  so  long  as  they  were  made  in  good  faith. 
The  reason  is,  that  such  extensions  were  within  the  con- 
templation of  the  sureties  as  well  as  of  the  principals, 
and  th^  must  be  held  as  consenting  thereto,  and  the 
ease  falls  under  the  maxim  volenti  non  fit  injuria. 

Again,  the  defendants  object  that  the  note  was  not 
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renewed  in  the  name  of  the  Arm  bat  in  the  names  of  its 
individual  members.  We  think  this  is  an  immaterial 
variation.  The  substance  of  the  matter,  as  related  to 
the  bond,  was  that  the  debt  should  be  so  contracted  as 
to  bind  the  firm.  This  result  always  follows  when  the 
firm's  name  is  authoritatively  signed.  But  the  same 
result  must  follow  where  all  the  partners,  by  an  agree- 
ment among  themselves  and  with  the  creditor,  sign  the 
individual  names  of  the  members  of  the  firm,  with  the 
intent  of  thereby  creating  a  partnership  debt,  and  with 
the  understanding  that  such  debt  is  thereby  created; 
and  this  because  the  same  power,  the  will  of  the  copart- 
ners, which  makes  the  partnership  name  a  symbol  of 
authority  and  a  representative  of  joint  action,  equally 
operates  in  the  making  of  such  a  contract  in  the  case 
supposed.  There  is  no  law  against  the  making  of  such 
an  agreement.  Prima  facte,  everything  else  being  out 
of  view  except  the  signature,  such  an  obligation  would 
be  that  of  the  individuals  only ;  but  with  the  other  facts 
known,  a  different  conclusion  would  be  reached,  viz., 
that  it  was  an  obligation  of  the  firm.  The  firm  name  is 
a  mere  convenience,  a  great  one  to  be  sure,  but  not  a 
necessity.  The  essence  of  the  matter  is  the  community 
of  interest  and  of  effort  involved  in  the  legal  conception 
of  a  partnership.  If  the  partnership  exists,  and  acts 
in  a  particular  matter,  it  is  not  essential  that  a  partic- 
ular name  be  used.  Indeed,  a  partnership  may  be 
known  by  more  than  one  name.  Now,  to  apply  this  rea- 
soning to  the  case  before  us.  It  is  shown  that  the  part- 
ners Intended  the  note  to  be  a  partnership  obligation, 
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'and  signed  in  the  fonn  indicated  merely  because  the 
creditor  so  demanded.  In  other  words,  the  effect  of 
what  was  done  between  the  partners  and  the  creditor 
^as  an  agreement  that  the  paper  should  be  so  signed 
in  order  to  close  all  inquiry  as  to  who  w^e  the  indi- 
Tidual  members  of  the  firm,  a  practice  constantly  pur- 
Bued  by  the  bank  in  its  dealings  with  firms. 

It  is  next  insisted  by  the  d^endant  sureties  that  the 
note  sued  on  does  not  fall  within  the  protection  of  the 
1)ond  because  it  was  executed  long  after  Mr.  Bidley 
ceased  to  do  business  under  the  partnership  name.  The 
facts  bearing  upon  this  particular  .point  are  as  follows. 
The  dissolution  of  the  firm  took  place  on  April  20, 1892, 
and  the  bond  was  executed  contemporaneously  there- 
with and  as  a  part  of  that  transaction.  Mr.  Bidley  con- 
tinued to  run  the  business  under  the  firm  name  until 

• 

June,  1892.  At  that  time  he  ceased  to  do  so,  and  be- 
came a  member  of  a  new  copartnership,  operating  under 
the  name  of  Wester,  Bidley  &  Monning,  carrying  on 
the  same  kind  of  business  as  that  previously  conducted 
by  Bidley,  Martin  &  Henry.  After  this  time  all  of  the 
renewals  were  made,  including  of  course  the  note  now 
sued  on.  These  facts  raise  a  serious  question.  By  the 
terms  of  the  contract  Bidley  was  allowed  to  carry  on  the 
old  business  in  the  old  firm  name,  and,  as  an  incident 
thereto,  to  contract  debts  which  bound  the  retiring 
partners.  But  the  same  contract  furnished  to  them 
the  bond  as  an  indemnity  against  that  liability.  So,  to 
state  it  differently,  the  sureties  on  the  bond,  by  execut- 
ing that  instrument  gave  authority  to  Mr.  Bidley  to 
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bind  them  to  pay  (in  defanlt  of  Ms  own  payment)  such 
debts  as  be  might  contract  wbUe  doing  busineBS  accord- 
ing to  the  terms  of  that  instmment  Bnt  the  essmice 
of  the  agreement  so  contained,  and  the  underlyii^  rea- 
son for  making  it,  was  that  Bidley  should  carry  <m  the 
business  of  the  old  firm.  After  he  ceased  to  do  this  the 
condition  ceased  on  which  the  exercise  of  the  poww  de- 
pended ;  hence  he  no  longer  had,  und»  that  instrument^ 
any  authority  to  contract  new  debts  that  would  be  bind- 
ing on  the  bondsmen.  The  same  result  must  follow  as 
to  the  renewal  of  old  debts,  because,  as  already  seen 
from  the  previous  discussion  of  this  special  subject,  the 
authority  to  do  this  was  found  within  the  power  con- 
ferred to  carry  on  business,  and  as  an  incident  thereto. 
It  follows  that  the  renewal  note  now  sued  on,  haying 
been  made  after  Mr.  Bidley  ceased  to  carry  on  the  busi- 
ness of  Bidley,  Martin  &  Henry,  did  not  fall  within  the 
bond,  and  the  sureties  are  not  bound. 

This  conclusion  is  not  impaired  by  what  we  have  al- 
ready said  upon  the  subject  of  the  partnership  name, 
and  t^e  signing  of  the  individual  names  of  the  members 
of  the  old  firm.  What  was  thare  said  was  based  upon 
the  assumption  that  the  business  was  still  being  carried 
on  pursuant  to  the  terms  of  dissolution,  at  the  time  the 
names  ref^red  to  were  so  signed  in  lieu  of  the  partner- 
ship name. 

The  result  reached  is  also  sustainable  from  another 
standpoint,  as  follows:  While  the  business  was  con* 
tinning  in  the  old  firm  name,  there  was  a  continuing 
notice  to  the  sureties  on  the  bond  that  such  transactions 
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might  be  expected  as  are  customary  in  such  business; 
1>ut  when  the  business  ceased  they  had  the  right  to  sup- 
pose that  the  creation  of  obligations  would  likewise 
<;ease.  Hence^  if  we  assume  that  new  obligations^  after 
such  cessation  of  the  business,  might  be  lawfully  ere- 
•ated,  or  old  ones  prolonged  and  renewed  into  the  form 
of  new  ones,  then  good  faith  to  the  sureties  would  re- 
quire that  notice  of  such  acts  affecting  their  financial 
responsibility  should  be  given  to  them,  because  it  can- 
not be  supposed,  without  an  express  agreement  to  that 
•effect,  that  any  man  will  give  to  another  the  right  to 
impose  financial  obligations  upon  him  without  his 
^knowledge.  At  all  events,  the  status  being  changed  by 
the  cessation  of  the  business  in  general,  and  the  sureties 
being  thus  thrown  off  their  guard,  good  faith  to  them 
required  that  they  should  be  informed  that  it  was  con- 
tinued in  the  vital  matter  of  creating  new  debts  or  pro- 
longing old  ones.  The  testimony  fails  to  show  that  any 
such  notice  was  given  them  of  the  renewal  note  sued  on 
in  this  case,  or  of  any  previous  renewal,  or  that  they 
had  any  knowledge  of  these  matters  or  assented  to  them 
in  any  way. 

The  cases  of  Anderson  v.  Norton,  15  Lea,  14,  24,  and 
Fowlkes  V.  Bowers,  11  Lea,  144, 146,  cited  by  complain- 
ants, do  not  reach  this  particular  phase  of  the  matter, 
nor  the  aspect  of  the  case  arising  out  of  the  fact  that 
Bidley,  when  he  signed  the  note  sued  on,  had  long 
eeased  to  carry  on  the  old  firm  business,  or  to  use  the 
old  firm  nama 
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The  result  is,  the  decree  of  the  chancellor  must  be  af- 
firmed with  the  costs  of  this  court  and  of  the  court 
below. 

The  other  judges  concur. 


APPEALS  REPORTS,  VOL.  1.  95 


Hebrin  et  al.  v.  Franklin  et  al. 

(NASHVILLE.     NOVEMBER  21,  1902.) 

Affirmed  by  Supreme  Court  without  modification,  December  20,  1002. 

1.  CLERK'8  SIGNATURE.    Made  by  Deputy,  LegaL 

The  GommlBsion  to  a  justice  of  the  peace  to  take  the  privy  ex- 
amination of  a  married  woman  Is  not  Illegal  |}y  reason  of  the 
fact  that  the  deputy  clerk  signed' the  name  of  the  clerk  thereto,, 
same  having  been  done  with  authority.    (Post,  p.  102.) 

Code  cited:    Shan.,  sec.  5865,  subsec.  4. 

2.  CHANCELLOR  AS  JURY.    Weight  of  Findings. 

Where  a  chancellor  sits  as  a  Jury  by  agreement  of  the  parties^ 
his  findings  of  fact  will  be  given  the  weight  of  the  findings  of 
a  jury,  and  where  issues  and  responses  were  not  formulated,  it 
will  be  presumed  that  the  issues  of  fact  were  found  in  accord- 
ance with  the  results  reached  by  him,  and  if  there  is  any  evi- 
dence to  sustain  the  findings,  his  decree  thereon  will  be  af- 
firmed.   iPo8t,  p,  103.) 

3.  CONTINUANCE.    Rightly  Refused,  When. 

The  court  did  not  err  in  refusing  a  continuance  asked  for  on  ac- 
count of  the  lack  of  testimony  of  a  witness,  where  the  cause 
was  at  Issue  June  4,  1900,  the  application  for  continuance  was 
not  made  until  December  13,  1900,  and  no  sufilcient  reason  is 
given  for  not  taking  his  deposition  within  the  four  months  al- 
lowed.   (Post,  pp.  103, 104.) 

outer:  The  court  characterizes  the  enjoining  the  certiorari  and 
supersedeas  in  this  case  as  an  extraordinary  proceeding,  totally 
unknown  to  the  practice  and  beyond  the  power  and  Jurisdiction 
of  the  chancery  court.    (Post,  pp.  104-110.) 


FROM  PUTNAM. 
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Appeal  from  the  Chancery  Court  of  Putnam  County. 
— ^T.  J.  FiSHEB^  Chancellor. 

CONATSEB  &  Martin^  for  complainants  and  cross-de- 
fendants. 

B.  B.  COPSHAW,  for  defendants  and  cross-complain- 
ants. 


Babton^  J. — ^This  suit  involves  a  tract  of  land  located 
in  Putnam  county.  The  complainant  claims  by  deraign- 
ment  of  title  down  from  D.  E.  L.  Franklin,  and  the  de- 
fendants as  heirs  of  Mrs.  L.  A.  Franklin,  the  wife  of 
D.  E.  L.  Franklin.  The  case  is  somewhat  peculiar. 
There  was  an  original  and  cross-bill  filed  in  the  case. 

In  the  original  bill  it  was  alleged  that  many  years 
ago  D.  E.  L.  Franklin  and  wife  L.  A.  Franklin,  now  de- 
ceased, were  the  owners  of  the  tract  of  land  in  question ; 
that  they  sold  and  conveyed  the  land  to  one  G.  W. 
Brown  by  deed  of  general  warranty  which  was  duly 
registered,  and  that  Brown  conveyed  to  them  certain 
real  estate ;  that  afterwards  a  lawsuit  arose  between  the 
parties,  and  that  D.  E.  L.  Franklin  filed  a  bill  to  have 
the  trade  between  these  parties  rescinded;  that  at  the 
end  of  the  litigation  a  rescission  was  decreed  at  Frank- 
lin's instance  and  request,  and  that  there  was  a  refer- 
ence as  to  the  status  of  accounts  between  the  parties. 
The  case  was  finally  carried  to  the  supreme  court, 
where  on  a  reference  it  was  ascertained  that  there  was 
due  Brown  something  over  f  400,  which  was  adjudged 
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a  lien  on  this  tract  of  land ;  that  by  decree  in  that  case 
the  land  was  sqld,  and  that  James  T.  Anderson  became 
the  purchaser^  the  sale  being  confirmed  to  him;  that 
Anderson  held  the  land  after  this  sale  until  1894,  and 
was  in  possession  of  the  same  by  himself  and  his  ten- 
ants until  said  date,  when  he  sold  the  same  to  the  com- 
plainant, who  went  into  the  immediate  possession  of 
the  same  and  held  it  by  himself  and  his  tenants  until 
1898 ;  that  in  December,  1898,  he  had  a  tenant  in  pos- 
session, but  that  this  tenant  had  agreed  to  surrender 
possession  to  him,  but  before  the  day  appointed  he  ya- 
cated  possession  of  the  property  on  December  6,  fasten- 
ing the  doors  of  the  house,  whereupon,  on  the  aame  even- 
ing, certain  of  the  defendants  named  forcibly  entered 
the  house,  land  and  premises,  and  took  possession 
thereof  without  any  shadow  of  authority  or  claim  of 
right;  that  thereupon  complainant  brought  his  action 
of  unlawful  entry  and  detainer  before  the  justice  of  the 
peace,  that  trial  of  which  had  under  the  law  to  be  set  oflE 
six  days,  and  that  before  the  time  of  the  trial  another 
one  of  the  defendants  named  had  moved  into  the  house 
and  premises  and  claimed  possession.  Complainant 
further  states  that  the  cause  was  tried  on  December  16, 
and  a  judgment  rendered  in  his  favor,  and  that  the  five 
days  allowed  before  a  writ  of  possession  could  issue  only 
expired  on  the  day  before  the  filing  of  this  bill ;  but  be- 
fore he  could  get  the  right  to  which  he  was  entitled  the 
defendants  in  possession  filed  their  petition  for  writs 
of  certiorari  and  supersedeas  and  obtained  a  fiat  before 
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two  justices  of  the  peace  superseding  the  execution  for 
cost  and  the  writ  of  possession,  and  removing  the  cause 
to  the  circuit  court.  It  is  charged  that  this  proceeding 
was  irregular  and  fraudulent  and  procured  on  a  straw 
bond.  The  bill  charges  that  the  defendants,  some  four- 
teen in  number  being  named,  have  some  kind  of  a  pre- 
tended claim  as  heirs  of  L.  A.  Franklin,  and  that  they 
have  formed  a  scheme  or  conspiracy  to  keep  the  com- 
plainant out  of  the  possession  of  his  property  by  slip- 
ping in  and  out  and  lapping  on  to  one  another,  so  as 
to  at  all  times  keep  some  of  the  heirs  of  L.  A.  Franklin 
in.  He  charges  that  the  defendants  are  paupers,  etc., 
and  that  this  arrangement  will  keep  him  indefinitely 
out  of  the  possession  of  his  property. 

The  prayer  of  the  bill  is  for  a  writ  of  injunction,  or  a 
writ  of  restitution  to  put  him  in  possession  of  the  land 
at  once,  and  that  defendants  be  enjoined  from  further 
interfering  with  complainant  or  his  assignees  in  pos- 
session of  the  land,  and  that  the  supersedeas  be  enjoined, 
an^  that  on  final  hearing  thie  injunction  be  made  per- 
petual. 

The  chancellor,  T.  J.  Fisher,  granted  the  following 
fiat :  "Upon  the  execution  of  bond  with  good  security 
in  the  sum  of  (250,  conditioned  to  pay  the  defendants 
such  damages  as  they  may  sustain  from  the  wrongful 
suing  out  of  the  writs  prayed  for,  and  to  abide  by  the 
decrees  of  the  court  in  this  cause,  issue  writs  of  restitu- 
tion as  prayed  for  in  this  bill.     December  23,  1898." 

On  the  23d  there  was  issued  what  is  termed  a  writ 
of  restitution  and  mandatory  injunction^  which  writ 
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was  addressed  to  the  sheriflf  of  Putnam  county,  and 
commanded  him  to  remove  all  the  defendants  named  in 
the  bill,  whose  names  are  set  out,  and  all  other  persons, 
together  with  their  goods  and  chattels,  off  of  the  land 
and  premises  hereinafter  described,  fully  dispossessing 
them  thereof,  and  to  restore  the  possession  of  the  land 
and  premises  and  everything  appertaining  thereto  to  the 
said  Robert  Herrin.  The  writ  further  commands  him  to 
enjoin  the  defendants,  who  are  named,  from  in  any  way 
interfering  with  Robert  Herrin  and  his  tenants  in  the 
use,  control  and  occupation  of  the  lands  and  premises 
and  all  things  thereunto  appertaining.  The  lands  are 
described  in  the  writ.  The  writ  was  returned  executed 
as  commanded  on  December  24,  1898.  It  appears  that 
the  papers  were  destroyed  by  fire  and  afterwards  sup- 
plied, and  on  October  11,  1899,  the  defendants  filed  an 
answer  and  cross-bill,  the  answer  incorporating  a  de- 
murrer, one  ground  of  the  demurrer  being  that  the  chan- 
cery court  had  no  jurisdiction  to  grant  the  relief,  sought, 
as  it  was  shown  that  there  was  a  suit  pending  in  a  court 
of  law  which  had  jurisdiction  of  the  subject-matter  and 
of  the  parties. 

In  the  answer  it  was  said  that  D.  E.  L.  Franklin  was 
never  the  owner  of  the  land,  but  that  it  belonged  to  L. 
A.  Franklin,  and  at  her  death  was  to  go  to  her  bodily 
heirs,  who  were  made  defendants  to  complainant's  bill. 
It  was  denied  that  L.  A.  Franklin  ever  parted  with  her 
title  to  the  land,  and  it  was  averred  that  she  was  in- 
duced through  fraud  and  duress  to  attempt  to  convey 
her  lands,  but  that  she  never  legally  acknowledged  the 
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deed,  and  that  the  same  was  never  read  over  to  her  or 
explained  to  her,  and  that  the  magistrate  who  at- 
tempted to  take  the  privy  examination  did  so  in  the 
presence  of  her  hnsband,  and  that  she  did  not  know  the 
contents  of  the  deed  of  conveyance  to  W.  Q.  Brown.  It 
was  furtlier  averred  that  the  commission  purporting  to 
issue  to  W.  A.  McCaleb  to  take  the  privy  examination 
of  L.  A.  Franklin  to  the  deed  pretended  to  be  executed 
to  G.  W.  Brown,  was  never  signed  by  W.  G.  Isbell  nor 
his  legally  appointed  deputy,  and  that  the  commission 
was  therefore  void,  and  it  was  insisted  that  her  pre- 
tended conveyance  was  invalid,  and  it  was  averred  that 
none  of  the  parties  defendant  except  D.  E.  L.  Franklin 
were  parties  to  the  suit  under  and  through  which  the 
complainant  claimed  his  title;  and  it  was  denied  that 
those  proceedings  were  binding  upon  them.  They  de- 
nied that  they  had  unlawfully  entered  the  land  in  ques- 
tion, and  denied  that  the  doors  were  shut  when  they 
went  into  possession  of  the  house  on  the  premises.  It 
was  averi'ed  that  in  1895  L.  A.  Franklin  had  brought 
her  suit  in  the  chancery  court  at  Cookeville  to  recover 
the  property  in  question,  and  to  set  aside  the  attempted 
conveyance  to  G.  W.  Brown.  But  it  was  said  that  the 
papers  in  the  cause  were  destroyed  by  fire;  and  it  was 
asked  that  this  answer  be  maintained  as  a  cross-bill  to 
set  up  said  lost  papers,  and  to  assert  the  rights  of  the 
cross-complainants  as  the  heirs  of  L.  A.  Franklin  to 
said  land.  They  averred  that  complainants  had  at- 
tempted to  sell  the  land  to  one  James  Brown  before 
bringing  a  suit,  but  that  this  sale  was  champertous. 
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They  asked  that  the  answer  be  filed  as  a  cross-bill  and 
that  Herrin  and  James  Brown  be  enjoined  from  selling 
the  lands  op  from  interfering  with  the  rights  of  the 
cross-complainants  to  possession,  and  that  they  be  en- 
joined from  cutting  timber ;  that  the  land  be  decreed  to 
belong  to  them,  and  that  the  deed  alleged  to  be  made  by 
their  mother  be  declared  void,  and  for  general  relief. 

The  original  complainant,  Robert  Herrin,  having 
died,  the  cause  was  revived  in  the  name  of  his  children 
and  heirs  at  law,  who  answered  the  cross-bill,  and  denied 
that  the  deed  made  by  Mrs.  Franklin  to  Q.  W.  Brown 
ivas  void  and  denied  the  allegations  made  in  regard 
thereto,. and  averred  that  it  was  legally  and  properly 
executed ;  they  denied  that  the  land  ever  belonged  to  L. 
A.  Franklin,  or  that  she  ever  had  anv  interest  in  the 
same  except  as  the  wife  of  D.  E.  L.  Franklin.  They  then 
set  up  and  relied  upon  the  proceedings  referred  to  in 
the  original  bill  by  which  Anderson  became  the  pur- 
chaser of  the  land,  afterwards  selling  it  to  Robert  Her- 
rin ;  and  they  generally  deny  the  allegations  of  the  cross- 
bill. 

Proof  was  taken.  There  was  a  demand  for  a  jury, 
but  the  case  was  finally  heard  before  the  chancellor,  and 
the  decree  recites :  "This  cause  came  on  to  be  heard  on 
this  the  13th  day  of  December,  1900,  upon  the  original 
bill  and  the  answer  of  the  respondents  thereto  and  the 
cross-bill  of  D.  E.  L.  Franklin  and  others  to  the  cross- 
bill, and  depositions  and  exhibits,  and  oral  evidence  of 
witnesses  introduced  at  the  hearing,  a  demand  for  a 
jury  having  been  made,  and  no  formal  issues  of  fact  hav- 
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ing  been  presented,  and  it  being  heard  by  the  court  upon 
the  demand  for  a  jury  without  the  actual  presence  of 
the  jury  upon  the  issues  arising  in  the  pleadings,  from 
all  of  which  the  court  is  of  the  opinion  and  decrees  as 
follows :"  The  decree  then  adjudicates  that  the  allega- 
tions of  the  cross-bill  w^ere  not  sustained  by  the  proof 
and  the  same  was  dismissed,  and  the  heirs  and  assignee 
of  Robert  Herrin  w^ere  decreed  to  be  the  owners  of  the 
land,  and  the  relief  prayed  for  under  the  original  bill 
was  granted  to  them. 

From  this  decree  the  defendants  to  the  original  bill, 
the  cross-complainants,  prayed  and  were  granted  an  ap- 
peal and  have  assigned  errors  here. 

The  first  error  assigned  is  that  the  court  erred  in 
holding  that  the  deed  executed  March  8,  1886,  was  le- 
gally executed.  The  deed  referred  to  is  the  deed  executed 
by  D.  E.  L.  Franklin  and  his  wife  L.  A.  Franklin.  The 
objection  is  that  the  commission  issued  to  the  justice  of 
the  peace,  Wm.  McCaleb,  to  take  the  privy  examination 
of  Mrs.  Franklin  is  not  legal.  No  objection  is  made  to 
the  form,  but  it  appears  that  the  deputation  is  signed 
"W.  J.  Isbell,  Clerk,"  whereas  the  proof  shows,  and  it  is 
admitted,  that  this  signature  was  in  the  handwriting 
of  his  deputy,  Mr.  Sloan.  On  the  part  of  defendants  it 
is  insisted  that  this  is  a  forgery,  but  w^e  are  satisfied 
from  the  evidence  that  the  deed  was  signed  by  Mr. 
Sloan  as  deputy,  although  }ie  signed  his  principal's 
name,  and  this  he  says  he  did  with  authority,  or  that 
he  would  not  have  done  so  without  his  authority.  The 
deputy  clerks  are  authorized  and  empowered  to  do  all 
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aets  that  a  clerk  may  do.     See  Code,  Shannon,  sec.  5865, 
snbsec.  4. 

The  next  insistence  is  that  the  proof  shows  that  Mrs. 
L.  A.  Franklin  was  deceived  abont  the  matter  and  did 
not  understand  what  she  was  signing.  Upon  this 
question,  as  well  as  other  questions  of  this  character  re- 
lating to  the  merits  of  the  case,  it  is  proper  to  say  that 
as  we  construe  and  understand  the  decree,  the  cause 
was  tried  by  the  chancellor  by  agreement  of  parties  sit- 
ting as  a  jury,  and  that  therefore  his  findings,  judg- 
ment and  decree,  are  to  be  given  the  weight  of  the  find- 
ing of  the  jury,  and  while  issues  and  responses  were 
not  formulated,  the  decree  shows  that  the  cause  was 
tried  on  the  issues  made  in  the  pleadings,  and  therefore 
we  are  to  presume  that  the  issues  of  fact  were  found  by 
him  in  accordance  with  the  results  reached  by  him,  and 
if  there  is  any  evidence  to  sustain  these  findings  and 
conclusions  upon  the  part  of  the  chancellor,  his  decree 
must  necessarily  be  affirmed.  Upon  this  particular 
point,  however,  we  deem  it  also  proper  to  say  that  we 
think  there  was  no  sufficient  evidence  offered  or  pro- 
duced to  set  aside  the  execution  of  this  deed  for  fraud, 
and  we  find  that  there  was  no  fraud  used  in  procuring 
the  signature  of  Mrs.  L.  A.  Franklin  to  this  deed,  and 
,  that  she  was  not  deceived  in  regard  to  it. 

The  next  assignment  of  error  is  that  the  court  erred 
in  not  granting  a  continuance  of  the  case  on  the  appli- 
cation of  the  cross-complainant  for  the  lack  of  the  testi- 
mony of  W.  A.  McCaleb.  This  assignment  is  based 
ai)on  the  affidavit  of  D.  E.  L.  Franklin,  found  on  pages 
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two  and  three  of  the  record,  which  is  referred  to  and 
made  a  part  of  this  opinion  and  these  findings.  This 
affidavit  was  made  December  13,  1900.  The  cause  was 
at  issue  by  the  filing  of  the  answer  to  the  cross-bill  on 
June  4,  1900;  no  sufficient  reason  is  shown  for  not  tak- 
ing his  deposition  within  the  four  months  allowed,  and, 
besides  this,  even  if  the  witness  McCaleb  had  testified 
to  what  he  stated  in  the  affidavit,  it  would  not  have  been 
conclusive  of  the  matters  in  controversy.  The  state- 
ment that  the  justice  of  the  peace  did  not  read  the  deed 
to  her,  and  that  he  did  not  know  whether  she  knew  its 
contents  or  not,  and  that  he  did  not  explain  it  to  her, 
would  not  be  sufficient  to  set  aside  the  conveyance,  if 
she  herself  had  read  it  and  knew  what  was  in  it  and  so 
told  him.     We  think  there  was  no  error  in  this  matter. 

The  next  assignment  is  that  the  court  erred  in  allow« 
ing  the  deed  of  Mr.  and  Mrs.  Franklin  to  G.  W.  Brown 
read  as  evidence,  because  the  commission  issued  to  the 
justice  of  the  peace  was  not  the  work  of  the  clerk.  This 
matter  we  have  passed  on  in  disposing  of  the  first  as- 
signment of  error.  This  disposes  of  all  the  formal  as- 
signments of  error. 

But  we  have  not  given  a  very  accurate  idea  of  the  case 
as  it  appears  in  this  record.  The  original  bill  is  not,  as 
we  understand  it,  an  ejectment  bill,  but  was  brought 
for  the  purpose  of  restraining  a  number  of  defendants, 
claiming  to  be  the  heirs  of  Mrs.  L.  A.  Franklin,  from 
carrying  out  an  agreement  or  conspiracy  to  keep  them- 
selves in  unlawful  possession  of  the  land  by  lapping  oyer 
on  one  another,  as  stated  in  the  bill,  so  as  to  prevent 
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their  ouster  by  a  suit  of  unlawful  entry  and  detainer, 
and  for  the  purpose  of  enjoining  the  operation  of  a 
supersedeas  which  the  defendants  had  sued  out  to  take 
an  unlawful  entry  and  detainer  suit  which  had  been  de- 
cided in  favor  of  the  complainants  in  the  circuit  court, 
and  the  bill  also  sought  to  secure  immediate  possession 
by  what  was  termed  a  mandatory  writ  of  possession  and 
a  writ  of  restitution.  Iil  other  words,  as  we  construe 
the  original  bill,  it  is  wholly  a  possessory  action  seeking 
to  be  reinstated  into  the  peaceful  possession  of  the  tract 
of  land  of  which  it  was  alleged  he  had  been  wrongfully 
deprived  by  the  stealthy  and  forcible  entry  and  de- 
tainer of  the  defendants.  As  a  bill  to  prevent  a  multi- 
plicity of  suits,  and  to  prevent  a  number  of  defendants 
from  uniting  in  and  operating  under  an  agreement  to 
juggle  with  and  defeat  the  purposes  of  the  courts,  and 
as  an  unlawful  entry  and  detainer  suit,  the  bill  was 
properly  maintainable.  But  it  appears  to  us  to  have 
been  a  most  extraordinary  proceeding  so  far  as  it 
sought  to  enjoin  the  operation  and  effect  of  the  writ  of 
supersedeas,  which  had  taken  the  unlawful  entry  and 
detainer  suit  commenced  before  the  justice  into  the  cir- 
cuit court,  and  suspended  and  superseded  the  writ  of 
possession  ordered  in  that  case.  The  remedy  of  the 
complainant  was  clearly  in  the'  circuit  court,  which  had 
jurisdiction  of  the  matter.  The  complainant  had 
sought  his  own  remedy  at  law;  the  writ  of  possession 
had  been  properly  superseded  so  far  as  this  bill  shows. 
A  bill  to  enjoin  a  certiorari  and  supersedeas  taken  in 
lieu  of  an  appeal  is,  so  far  as  we  know  or  have  been  in- 
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formed,  an  extraordinary  proceeding,  and  one  totally 
unknown  to  the  practice,  and  it  is  exercise  of  a  power 
totally  beyond  the  powers  and  the  jurisdiction  of  the 
chancery  court.  A  writ  of  restitution  is  one  which  is- 
sues to  restore  a  party  to  the  possession  of  property  of 
which  he  had  been  wrongfully  deprived  by  some  prev- 
ious order  of  the  same  court,  or  some  previous  writ  is- 
suing from  the  same  court.  The  chancery  court,  as  has 
been  well  settled,  has  no  power  ito  issue  a  writ  of  resti- 
tution to  supersede  a  writ  or  order  of  the  circuit  court, 
which  has  been  previously  executed.  In  this  case,  how- 
ever, there  was  no  pretense  that  the  defendants  had 
been  put  in  possession  wrongfully  under  the  order  of 
any  court  or  of  any  one  professing  to  act  as  a  court. 
The  allegations  of  the  bill  simply  were  that  the  defend- 
ants had  by  stealth  and*  force  entered  upon  the  property 
of  the  complainant,  and  upon  this  showing  the  chan- 
cellor awarded  and  the  sheriff  executed  what  is  called  a 
mandatory  injunction  and  writ  of  restitution.  But  in 
any  event  it  appears  to  have  been  a  most  expeditious  and 
effective  remedy.  The  bill  was  presented  for  a  flat  on 
December  23,  1898 ;  it  was  filed  on  December  24,  1898 ; 
the  writ  was  at  once  issued,  and  was  executed  on  the 
same  day.  A  more  expeditious  method  of  securing  pos- 
session of  a  tract  of  land  could  not  well  be  conceived. 
But  it  appears  to  us  to  be  an  entirely  new  and  unheard 
of  practice,  but  if  allowable  and  sanctioned  by  the 
courts,  it  will  certainly  become  a  very  popular  rstt«dy, 
inasmuch  as  it  will  enable  a  party  desiring  possession 
of  land  or  premises  occupied  by  others,  to  secure  that 
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possession  at  once,  without  undergoing  the  delays  which 
the  statutes  of  the  state  have  heretofore  attempted  to 
interpose  for  the  benefit  of  defendants.  We  deem  it 
our  duty  to  say  this  much,  inasmuch  as  we  have  arrived 
at  the  conclusion  that  the  final  decree  of  the  chancellor 
should  be  affirmed,  and  as  we  do  not  wish  it  understood 
that  we  are  approving  or  countenancing  a  practice  by 
which  any  one  can  file  a  bill  in  the  chancery  court  and 
all^e  that  he  is  entitled  to  possession  of  certain  prem- 
ises and  obtain  a  fiat  and  a  writ  placing  him  in  imme- 
diate possession,  without  allowing  those  occupying  their 
homes  any  time  to  seek  or  secure  other  shelter  or  to  de- 
fend and  show  that  they  are  in  rightful  possession.  The 
action  of  the  chancellor  and  the  parties  in  this  matter 
is  now,  however,  of  no  practical  importance  to  the  in- 
terest of  the  parties,  in  view  of  the  conclusions  which 
we  have  reached. 

As  stated  above,  as  we  construe  the  complainant's 
bill,  it  was  simply  a  possessory  action.  But  the  defend- 
ants  came  in  and  filed  a  cross-bill,  in  which  they  sought 
to  recover  the  possession  and  set  up  their  title  to  the 
property,  and  the  action  then  became,  according  to  our 
view,  an  action  of  ejectment  prosecuted  under  the  cross- 
bill; and  looking  at  the  case  from  that  standpoint,  it 
will  be  said  that  all  the  cross-complainants  proved  was 
that  they  were  the  children  and  heirs  at  law  of  Mrs.  L. 
A.  Franklin ;  that  Mrs.  L.  A.  Franklin  had  derived  her 
title  to  the  land  through  a  deed  made  by  Mrs.  Elizabeth 
Franklin,  the  mother  of  D.  E.  L.  Franklin,  dated  in 
1857.     It  was  shown,  however,  by  the  testimony  of  D. 
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E.  L.  Franklin,  one  of  the  defendants,  that  his  mother 
had  never  owned  the  land  and  that  she  had  no  title  to 
it.  Therefore,  without  regard  to  whether  the  deed  here- 
tofore referred  to  was  properly  executed  or  not,  and 
without  regard  to  the  fact  that  she  was  not  a  party  to 
the  suit  between  Brown  and  D.  E.  L.  Franklin,  the 
cross-complainants  failed  to  show  any  title  in  them- 
selves or  any  right  to  recover  the  land.  Besides  this, 
however,  there  was  evidence  in  the  record  tending  to 
show  that  this  deed  which  was  produced  from  Mrs. 
Elizabeth  Franklin  to  Mrs.  L.  A.  Franklin  was  a  for- 
gery, and  as  this  question  would  be  involved  in  the  is- 
sues under  the  pleadings,  and  as  the  chancellor  found 
in  favor  of  the  complainant  and  against  the  cross-com- 
plainants, we  would  also  have  to  afSrm  that  finding,  in- 
asmuch as  there  is  evidence  in  the  record  to  sustain  such 
a  conclusion.  There  was  also  verbal  testimony  to  show, 
and  this  was  not  objected  to,  that  the  land  was  at  one 
time  owned  by  a  family  by  the  name  of  Ray,  and  that 
thev  sold  this  land  to  D.  E.  L.  Franklin.  Deeds  are 
also  produced  to  D.  E.  L.  Franklin.  There  is  a  deed 
made  by  T.  Arnold,  clerk  and  master  of  the  chancery 
court,  dated  in  1886,  for  the  land  in  question,  the  deed 
being  made  in  pursuance  of  the  decree  in  the  case  of  W. 
S.  Baylors  v.  D.  E.  L.  Franklin,  from  the  chancery  court 
of  Putnam  county.  It  is  also  shown  that  the  Rays  were 
in  possession  of  this  land  at  the  time  this  deed  by  Eliza- 
beth Franklin  to  Mrs.  L.  A.  Franklin  purports  to  have 
been  made.  W.  L.  Ray  proves  that  he  and  several  other 
heirs  inherited  the  place  from  their  father,  and  that 
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they  sold  it  to  D.  E.  L.  Franklin ;  that  a  deed  was  writ- 
ten and  he  and  the  other  heirs  signed  it.  This  was  in 
1859,  and  Franklin  Jwent  in  possession  nnder  this  deed. 
He  proves  also  that  Franklin  bought  one  of  the  inter- 
-ests  from  one  W.  S.  Saylors.  This  interest,  we  pre- 
sume, was  purchased  through  the  partition  proceedings 
ubove  referred  to  and  mentioned  in  the  deed  of  the  clerk 
and  master,  Arnold,  to  Franklin.  So  that  there  was 
■evidence  to  show  that  Franklin  was  the  owner  of  the 
land  and  had  had  title  to  it  and  had  been  in  possession 
of  it  under  color  of  title  for  many  years  before  he  said 
to  Brown,  and,  as  this  would  be  involved  in  the  issues 
in  the  case,  the  finding  of  the  chancellor  along  this  line 
is  also  conclusive  upon  us.  It  is  true  that  it  appears 
that  Mrs.  L.  A.  Franklin  was  not  made  a  party  to  the 
suit  of  D.  E.  L.  Franklin  v.  G.  W.  Brown,  and  would 
not  therefore  be  bound  by  the  decrees  in  that  case,  but 
if  we  treat  the  cross-bill  as  an  ejectment  bill  and  the 
original  biU  only  as  a<  possessory  action,  as  we  think  is 
the  correct  view  of  the  case,  then  the  cross-complainants 
have  failed  to  deraign  or  make  out  a  title  to  themselves ; 
but  if  mistaken  in  this  view,  and  if  the  original  bill 
should  also  be  treated  as  an  ejectment  suit,  then  there 
is  evidence  to  justify  the  finding  of  the  chancellor, 
which  we  deem  conclusive  on  us,  that  D.  E.  L.  Franklin 
was  the  owner  of  the  land,  and  that  his  wife  had  no 
title  to  or  interest  therein;  that  he  sold  it  to  Brown; 
that  afterwards  this  trade  was  rescinded  by  a  decree 
entered  in  a  lawsuit  between  them  and  a  lien  by  the 
flame  decree  was  fixed  upon  the  land  to  pay  a  balance 
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found  due  Brown ;  that  the  land  was  sold  under  this  de- 
cree, and  bought  in  by  J.  T.  Anderson,  who  sold  the 
same  to  the  complainant,  Bobert  Herrin,  and  these 
facts  being  found,  together  with  a  long  possession  under 
this  chain  of  title  would  show  a  sufficient  title  in  com- 
plainants to  maintain  the  action  of  ejectment  and  show 
title  in  them. 

Therefore,  giving  the  findings  and  decree  of  the  chan- 
cellor the  weight  we  understand  it  to  be  entitled  to,  the 
case  having  been  tried  before  him  as  a  jury,  we  are  of 
the  opinion  that  there  was  no  error  in  the  final  decree 
of  the  chancellor,  and  the  same  is  affirmed  with  cost, 
though  we  are  of  opinion  that  his  action  in  awarding 
the  so-called  mandatory  injunction  and  writ  of  restitu- 
tion was  erroneous  and  practice  that  cannot  be  ap- 
proved. The  cross-bill  is  dismissed  and  a  decree  for 
complainant. 

Defendant  will  pay  the  cost 

All  concur. 
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(KNOXVILLE.     MAY  27,  1901.) 

Not  appealed  to  the  Supreme  Court. 

ATTACHMENT.  Defective  Affidavit.  Coilateral  Attack,  Wliat  is 
Not. 
On  the  same  day  on  which  a  Justice's  attachment  was  levied,  an 
original  attachment  hill  was  filed  in  the  chancery  court  and 
writ  Issued  thereon  levied  on  the  same  property  as  In  the  jus- 
tice court.  By  supplemental  bill  the  plaintiff  in  the  Justice  suit 
was  made  party  defendant  to  the  chancery  proceeding  before 
the  Justice  suit  came  to  trial.  Said  bill  alleged  that  the  affida- 
vit In  the  Justice  suit  was  fatally  defective  in  that  It  failed  to 
state  the  nature  of  the  debt — ^whether  by  note,  account,  Judg- 
ment,  etc.  The  defendant  insists  that  said  defect  can  not  be 
availed  of  by  collateral  attack  as  herein  made. 

Eeld\  No  Judgment  having  been  taken  in  the  Justice  suit,  the 
present  contest  is  merely  between  conflicting  liens  and  not  a 
collateral  attack  of  those  proceedings  in  the  sense  of  the  rule 
herein  invoked,  and  therefore  said  defect  in  the  affidavit  can  be 
availed  of,  though  not  available  on  collateral  attack.  {Post,  pp. 
118, 119.) 

Cited:  Sullivan  v.  Fugate,  1  Heis.  20,  and  notes;  Rumbrough  v. 
White,  11  Heis.  260;  Willey  &  Kelly  v.  Roirden  &  Ward,  2 
Bax.  227;  Bittick  v.  Wilkins,  7  Heis.  311,  312;  Johnson  v. 
Luckado,  12  Heis.  270;  Lillard  v.  Carter,  7  Heis.  604;  Stewart  v. 
Mitchell,  10  Heis.  488;  Sherry  v.  Divine,  11  Heis.  724-5;  Boyd  v. 
Gentry,  12  Heis.  625. 
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Appeal  from  the  Chancery  Court  of  Monroe  county.- 
T.  M.  McCoNNELL,  Chancellor. 

T.  W.  Peace,  for  complainant. 

W.  MoRBis  Harbison,  for  defendant. 


Neil,  J. — The  bill  in  this  case,  so  far  as  it  need  be 
<H)nsidered  for  the  purposes  of  this  opinion,  was  filed  by 
a  subsequent  attaching  creditor,  for  the  purpose  of  at- 
tacking the  proceedings  under  a  prior  attachment. 

The  facts  are  as  follows :  On  October  26,  1898,  Wil- 
liam Dyer  began  an  attachment  suit  against  W.  W.  Lee 
before  A.  Hawkins,  a  justice  of  the  peace  of  Monroe 
county.  The  affidavit  filed  in  that  proceeding  for  the 
procurement  of  the  attachment  was  as  follows:  . 

^'State  of  Tennessee, 
"Monroe  county. 

"This  day  personally  came  before  me  A.  Hawkins, 
a  justice  of  the  peace  in  and  for  said  county,  William 
Dyer,  and  makes  oath  that  Wm.  W.  Lee  is  justly  in- 
debted to  him  in  the  sum  of  two  hundred  and  sixty-five 
dollars,  and  that  he  so  absconds  or  conceals  himself  that 
the  ordinary  process  of  law  cannot  be  served  on  him, 
and  asks  that  original  attachment  issue  against  him. 

"Will  Dyeb. 

"Sworn  to  and  subscribed  before  me,  this  Oct.  26, 
1898. 

"A.  Hawkins,  J.  PJ' 

Upon  this  affidavit  being  filed,  and  bond  given,  the 
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justice  of  the  peace  issued  an  attachment  writ  on  the 
same  day,  and  on  that  day  the  writ  was  levied  upon  cer- 
tain personal  property  as  the  property  of  defendant  Lee, 
and  the  cause  was  set  for  trial  October  30,  1898.  On 
the  same  day  that  the  attachment  was  sued  out  before 
justice  of  the  peace  and  levied,  an  original  attachment 
bill  was  filed  in  the  chancery  court  of  Monroe  county, 
by  the  present  complainant  and  others,  against  W.  W. 
Lee,  seeking  to  attach  the  same  property,  and  an  at- 
tachment writ  was  on  that  day  issued  under  the  bill, 
and  was  levied  the  next  day,  October  27,  1898,  upon  the 
same  property  previously  levied  on  in  Dyer's  case,  and 
the  writ  was  duly  returned  into  court.  Thereupon,  on 
November  1, 1898,  the  complainant  filed  a  supplemental 
bill,  bringing  in  William  Dyer,  and  also  one  MeJton,  the 
deputy  sheriff  who  had  made  the  levy  in  Dyer's  case. 
This  bill,  after  setting  out  the  substance  of  the  original 
bill  and  the  issuance  and  levy  of  the  attachment  there- 
under, then  recited  the  proceedings  in  Dyer's  case,  sub- 
stantially as  we  have  stated  them,  and  charged  that  the 
attachment  writ  issued  in  that  case,  and  all  the  pro- 
ceedings therein,  were  void  because  of  a  fatal  defect  in 
the  affidavit,  in  that  the  affidavit  failed  to  state  the 
nature  of  the  debt,  whether  by  note,  account,  or  judg- 
ment, or  otherwise.  In  this  bill  the  complainant 
prayed  for  and  obtained  an  injunction  restraining  de- 
fendant Dyer  from  proceeding  further  with  his  suit  be- 
fore the  justice  of  the  peace,  and  further  prayed  that 
the  litigation  be  transferred  to  the  chancery  court  and 

1  Tenn  Chan— (8) 


114  TENNESSEE  CHANCERY 


Bank  v.  Lee. 


there  be  settled.  Dyer  answered  admitting  the  filing 
of  the  original  and  supplemental  bills  and  the  levy  of 
complainant's  attachment,  but  insisting  upon  his  own 
attachment  proceedings  as  prior  in  point  of  time  and 
in  legal  right,  and  denying  that  the  affidavit  was  fatally 
defective.  The  chancellor  decreed  in  favor  of  the  com- 
plainant, and  the  defendant  Dyer  has  appealed  and  as- 
signed errors. 

The  only  question  in  the  cause  is  whether  the  affidavit 
is  fatallv  defective.  The  defendant  admits  that  if  the 
case  were  before  the  court  on  appeal  after  final  judg- 
ment in  the  circuit  court  in  the  justice  of  the  peace  suit, 
and  after  proper  objections  taken  in  the  court  below,  it 
would  probably  be  the  duty  of  the  court,  under  the  de- 
cisions, to  hold  the  affidavit  bad,  and  to  quash  the  writ 
for  that  reason.  This  the  defendant  says  would  be  a 
direct  attack;  but  he  insists  that  the  present  is  a  col- 
lateral attack,  and  that  in  such  attack  the  point  can  not 
be  successfully  made.  Citing  Boyd  v.  Oentry,  12  Heis., 
625.  In  reply  to  this  contention  the  complainant  in- 
sists that  the  rules  applying  to  collateral  attack  on 
judgments  cannot  apply  in  this  case,  because  there  was 
no  judgment,  the  bill  being  filed  promptly  after  the  levy 
of  the  attachment  in  the  Dyer  case,  and  before  a  trial 
even  was  had  before  the  justice  of  the  peace. 

In  order  to  a  proper  consideration  of  the  questions 
presented,  it  will  be  necessary  to  make  a  short  review 
of  our  decisions  upon  the  subject. 

In  Sullivan  v.  Fugate,  Moncyhun  v.  Tarter,  Forgcy  v. 
Anderson,  all  reported  in  1  Heiskell,  p.  20,  the  last  two 
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as  notes  to  the  former,  it  was  held  that  the  defect  was 
fatal.  But  these  were  cases  of  direct  attack  by  appeal 
or  writ  of  error.  The  same  is  true  of  Rumhrough  v. 
White,  11  Heis.,  260,  and  of  Willey  &  Kelly  v.  Roirden 

6  Ward,  2  Bax.,  227.  In  Bittiek  v.  WilUm,  7  Heis., 
311,  312,  and  Johnson  v.  Luckado,  12  Heis.,  270,  it  was 
held  that  the  defect  was  waived  by  the  defendants  plead- 
ing to  the  merits,  and  failing  to  make  a  motion  to  quash 
the  writ  because  of  the  defect ;  and  in  Lillard  v.  Carter, 

7  Heis.,  604,  it  was  held  that  the  defect  could  not  be 
cured  by  amendment,  if  objection  should  be  seasonably 
taken.     All  of  these  were  cases  of  direct  attack. 

The  following  are  cases  showing  a  collateral  attack : 
Stewart  v.  Mitchell,  10  Heis.,  488 :  In  this  case  a  bill 
was  filed  to  declare  void  a  sale  of  the  complainant^s 
land,  made  under  attachment  proceedings  before  a  jus- 
tice of  the  peace.  The  relief  sought  was  granted  in  the 
chancery  court,  and  the  land  was  then  restored  to  the 
complainant.  The  defendant  appealed.  The  supreme 
court  sustained  the  chancellor's  decree  on  the  ground, 
among  other  things,  that  the  affidavit  was  insufficient 
to  authorize  the  issuance  of  an  attachment,  because  it 
did  not  specify  the  nature  of  the  demand.  It  appeared 
that  the  defendant  in  the  attachment  suit  had  not  en- 
tered any  appearance  therein. 

Sherry  v.  Divine,  11  Heis.,  724,  725 :  In  this  case  an 
execution  from  the  judgment  of  a  justice  of  the  peace, 
in  an  attachment  case,  was  enjoined,  on  the  ground, 
among  other  things,  that  the  affidavit  for  the  attach- 
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ment  did  not  state  the  nature  of  the  debt.     The  defend- 
ant had  not  entered  his  appearance. 

Boyd  V.  Gentry,  12  Heis.,  625 :  The  proceedings  at- 
tacked in  this  case  showed  the  following  facts.  On  the 
7th  of  July,  1865,  Gentry  made  an  affidavit  for  an  at- 
tachment against  the  property  of  Boyd,  on  the  ground 
that  he  was  an  absconding  debtor,  and  executed  bond 
with  sureties,  and  an  attachment  was  issued  by  the  jus- 
tice, and  was  levied  on  land,  and  returned  before  the 
justice  on  the  day  of  issuance,  with  the  property  levied 
on  described  by  metes  and  bounds.  The  affidavit  and 
writ  of  attachment  recited  that  Boyd  was  justly  in- 
debted to  Gentry  in  the  sum  of  $158.46,  and  the  note  of 
Boyd  appeared  in  the  file  of  the  justice's  proceedings  as 
the  evidence  of  this  indebtedness.  Thereupon  the  pro- 
ceedings  were  stayed  until  the  1st  of  February,  1866, 
and  publication  w^as  ordered,  requiring  the  defendant 
to  appear  at  the  justice's  house  on  the  1st  of  February, 
1866,  to  defend,  etc.  At  the  expiration  of  the  time  fixed, 
and  after  due  publication,  the  defendant  having  failed 
to  appear,  and  the  plaintiff  having  established  his 
claims,  judgment  was  rendered  in  favor  of  the  plaintiff 
for  1158.16.  These  proceedings  were  filed  at  the  April 
term,  1866,  of  the  circuit  court  of  Putnam  county,  and 
the  land  was  condemned  and  sold  by  the  order  of  the 
court,  and  Gentry  became  the  purchaser.  The  bill 
under  consideration  in  the  authority  cited,  was  filed,  at- 
tacking these  proceedings,  and  seeking  to  recover  the 
land.  Speaking  to  this  subject  the  court  said:  "Al- 
though the  bill  does  not  allege  the  invalidity  of  the  pro- 
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cecdings  before  the  justice  and  in  the  circuit  court  in 
express  terms,  the  argument  has  been  chiefly  directed 
to  this  conclusion.  The  affidavit  for  the  attachment 
states  the  amount  of  the  debt,  but  does  not  state  the 
nature  of  it,  i.  e.,  whether  due  by  note  or  account;  but 
the  note  itself  is  filed  with  the  papers ;  nor  is  it  stated 
that  the  claim  is  just  in  haec  verba;  but  the  affidavit 
does  state  that  defendant  is  justly  indebted,  etc.,  which 
we  regard  as  of  equivalent  signification.  In  these  two 
particulars  it  does  not  come  up  literally  to  the  require- 
ments of  code,  sec.  3469,  and  if  the  judgment  were  here 
by  appeal  or  writ  of  error,  perhaps,  on  the  authority  of 
the  cases  of  Sullivan  v.  Fugate,  1  Heis.,  20,  and  the 
other  cases  there  cited,  we  might  reverse  it.  The  lan- 
guage used  in  those  cases  implies  that  the  proceedings 
therein  were  void.  They  were  cases  which  were  before 
this  court  upon  an  appeal  or  writ  of  error  for  revision, 
and  the  errors  committed  warranted  the  holding  that 
the  judgments  w^ere  irregular  and  unauthorized  by  law. 
In  the  case  of  Sullivan  v.  Fugate,  the  affidavit  did  not 
aver  that  the  claim  was  just  nor  state  the  nature  of  the 
demand,  and  for  these  reasons  it  was  held  fatally  de- 
fective: But  in  the  case  before  us  the  proceedings  are 
collaterally  attacked,  and,  although  they  may  be  some- 
what irregular,  they  are  not  void  in  the  sense  that  they 
are  an  absolute  nullity.  The  justice  and  the  court  had 
jurisdiction  of  the  person  and  subject-matter;  and,  in 
this  collateral  proceeding,  notwithstanding  there  may 
be  errors  and  irregularities  in  the  proceedings,  the  judg- 
ment is  not  void.*' 
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This  case  is  referred  to  with  approval  in  the  case  of 
Lowenstein  v.  Oillespie,  6  Lea,  641,  642-643,  and  in  Mc- 
Elwee  V.  Steelman,  38  S.  W.  R.,  276.  It  is  also  proper 
to  say  that  in  Stewart  v.  Mitchell,  and  Sherry  v.  Divine, 
supra,  which  appear  to  be  in  conflict  Tvdth  Boyd  v.  Gen- 
try, the  point  was  not  carefully  examined,  and  was  re- 
ferred to  only  as  a  secondary  consideration,  the  decision 
resting  securely  upon  another  ground  examined  and  dis- 
cussed therein. 

So  we  take  it  to  be  clearly  established  as  a  proposition 
of  law,  that  the  defect  in  the  affidavit  under  considera- 
tion, that  is,  the  failure  to  state  the  nature  of  the  debt, 
will  not  avail  on  a  collateral  attack. 

But  what  is  a  collateral  attack?  The  term  as  gener- 
ally used,  and  particularly  as  used  in  the  authorities  we 
have  cited,  refers  to  attacks  upon  judgments.  The  rule 
in  that  class  of  cases  is,  in  substance,  that  if  the  judg- 
ment falls  within  the  scope  of  the  pleadings,  and  they 
state  a  cause  of  action,  and  the  court  that  tried  the  case 
had  jurisdiction  of  the  parties  and  of  the  subject-mat- 
ter, another  court  re-examining  the  controversy  (in  any 
other  than  in  a  direct  proceeding  by  appeal,  writ  of 
error,  certiorari,  bill  of  review  or  bill  for  fraud),  will 
not  look  further  into  the  record  for  grounds  to  impeach 
the  judgment,  but  will  hold  it  good.  There  are  some 
other  rules  bearing  upon  the  subject  and  collateral  to 
the  chief  one  just  stated,  but  they  do  not  fall  in  the  line 
of  the  present  discussion  and  they  need  not  be  further 
noticed. 

From  the  meaning  of  the  term  "collateral  attack"  as 
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understood  in  the  cases  referred  to,  it  is  obvious  that 
the  present  attack  does  not 'fall  within  that  designation, 
inasmuch  as  there  was  no  judgment,  the  defendant's 
cause  being  arrested  at  the  outset.  The  question  as 
here  presented  is  simply  a  contest  between  conflicting 
liens.  The  complainant  having  acquired  a  lien  upon 
the  property,  alleges  that  defendant  is  also  claiming  a 
lien  upon  the  same  property  and  prior  to  that  of  the 
complainant,  and,  further,  that  this  lien  so  claimed  by 
the  defendant  is  no  true  lien,  but  is  void  on  its  face  be- 
cause of  the  violation  of  a  special  rule  of  law  referred 
to  and  relied  on.  Such  an  attack  is,  of  course,  collat- 
eral in  one  sense — that  is,  an  attack  outside  of  the  case 
in  which  the  lien  purports  to  have  been  acquired — ^but 
it  is  not  a  collateral  attack  in  the  sense  of  the  author- 
ities invoked  by  the  defendant. 

Before  closing  this  opinion  it  is  proper  to  say  that 
the  chancellor  took  no  action  on  the  demurrer,  and  we 
therefore  take  none,  treating  it  as  waived.  However, 
the  same  question  is  presented  by  the  answer. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  court 
below.  It  appearing,  however,  that  there  are  some 
funds  in  court  the  cause  will  be  remanded  for  further 
proceedings. 

The  other  judges  concur. 
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(KNOXVILLE.    JUNE  10,  1901.) 

AlBrmed  by  Supreme  Court  without  modification,  October  16,  1901. 

1.  CONSTITUTIONAL  LAW.    Ordinance  Regulating  Sale  of  Splr- 

ituoue  Liquors. 
Power  being  given  by  charter  to  regulate  the  sale  of  spirituous 
liquors,  fa  municipal  ordinance  confining  same  within  certain 
specified  limits  of  the  town.  Is  not  unconstitutional  as  being 
class  legislation*  as  taking  property  without  due  process  of  law 
or  as  creating  a  monopoly.     {Post,  pp.  126-128.) 

Cited:     Chattanooga  ▼.  Norman,  8  Pick.  73. 

2.  FOUR-MILE  LAW.      Restrictive    Ordinance    Not    Violative    of, 

When. 
The  law  prohibiting  the  sale  of  intoxicating  liquoFS  as  a  bever- 
age within  four  miles  of  any  schoolhouse  where  school  is  kept, 
except  within  the  limits  of  an  incorporated  town,  does  not  con- 
fer the  right  to  sell  in  all  incorporated  towns  and  anywhere 
therein,  and  an  ordinance  prohibiting  the  sale  of  intoxicating 
liquors  in  certain  specified  limits  of  an  incorporated  town  is 
not  violative  thereof.     (Post,  p.  129.) 

Cited:    Long  v.  Taxing  District,  7  Lea  137. 

Code  construed:     Shan.,  sees.  6796-6. 

3.    MUNICIPAL  ORDINANCE.  Reasonableness  of,  Restricting  Sale 

of  Intoxicating  Liquors. 
An  ordinance  Is  reasonable  which  limits  the  sale  of  intoxicating 
liquors  to  a  certain  specified  area  in  which  eighty  or  ninety 
per  cent  of  the  business  of  the  town  is  done  and  wherein  it 
does  not  appear  there  is  not  sufiicient  space  for  the  estab- 
lishing of  other  saloons;  and  especially  is  that  the  case  where 
the  saloons  had  been  voluntarily  located  within  that  area  be- 
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fore  the  passage  of  the  ordinance  in  question  and.  are  much 
more  easily  subjected  to  police  superyision  therein  than  if  un- 
restricted as  to  location.     (Past,. pp.  129-133.) 

Cited:  Smith  ft  Lacky  y.  Knoxyille,  3  Head  245;  Maxwell  y. 
Jonesboro,  11  Heis.  257;  Nashyille  y.  Link,  1^  Lea  500,  510; 
Chattanooga  v.  Norman,  8  Pick.  73;  Mayor  y.  Winfleld,  8  Hum. 
708;  Ward  y.  Mayor,  8  Baz.  228;  Grills  y.  Mayor,  8  Bax.  247; 
Mincy  y.  Bradbum,  19  Pick.  407;  Newburn  y.  McCann,  21  Pick. 
159. 

Code  cited:    Shan.,  sees.  992-1000. 

4.  PRACTICE.  Insufficient  Assignment  of  Error  on  Testimony. 
In  order  to  make  an  assignment  of  terror  on  testimony  good,  the 
court  must  .be  able  to  see  the  exact  pointr  raised  from  the  face 
of  the  assignment  of  error  itself,  without  the  necessity  of  re- 
ferring to  the  record.  Merely  referring  to  the  questions  by 
their  number  and  the  page  of  the  record  on  which  they  are 
found  and  ayerring  that  the  testimony  they  called  for  was  in- 
competent, is  not  sufficient.     (Post,  p.  133.) 


FROM  COCKB. 


Appeal  from  the  Chancery  Court  of  Cocke  County. 
John  P.  Smith^  Chancellor. 

W.  H.  JoNES^  for  complainant. 

H.  N.  Catb  and  W.  J.  McSween,  for  defendant. 


Neil,  J, — The  question  to  be  determined  in  this  case 
is  whether  an  ordinance  of  the  town  of  Newport  is  valid 
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which  confines  the  sale  of  intoxicating  liquors  to  a  pre- 
scribed territory  within  the  town  limits.  The  chancel- 
lor held  that  the  ordinance  was  valid  and  dismissed  the 
bill  attacking  it.  The  complainant  has  appealed  and 
assigned  errors. 

The  ordinance  in  question  reads  as  follows : 

"An  ordinance  entitled  an  ordinance  to  regulate  the  sale  of  intox- 
icating liquors  within  the  corporate  limits  of  the  town  of  New- 
port, and  to  prescribe  and  fix  limits  in  which  the  same  may  be 
sold. 

"Section  1.  Be  it  ordained  by  the  mayor  and  alder- 
men of  the  town  of  Newport y  That  it  shall  be  unlawful 
to  retail  intoxicating  liquors  within  the  corporate  limits 
of  the  town  of  Newport,  except  upon  the  following 
streets  and  within  the  following  linuts,  to  wit :  On  the 
south  side  of  Main  street  between  the  west  line  of  the 
courthouse  lot  and'Woodlawn  avenue,  and  on  the  north 
side  of  Main  street  between  the  west  line  of  the  depot 
lot  and  the  east  line  of  the  Newport  Mill  Company's 
property,  on  each  side  of  Church  street,  and  immed- 
iately on  said  street  on  the  south  side  between  Wood- 
lawn  avenue  and  the  west  line  of  the  courthouse  lot, 
and  on  all  cross  streets  between  Main  street  and  Church 
street,  from  Woodlawn  avenue  ta  the  west  line  of  the 
courthouse  lot.  The  retailing  of  intoxicating  liquors  is 
prohibited  on  all  other  streets,  alleys  and  roads,  and  all 
other  territory  within  the  corporate  limits  of  the  town 
of  Newport,  except  on  the  streets  and  within  the  limits 
hereinabove  specified  and  prescribed. 

"Sec.  2.    Be  it  furtJier  ordained,  That  hereafter  the 
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recorder,  in  issuing  a  privilege  license  to  tipple  for  the 
purpose  of  retailing  intoxicating  liquors  within  the  cor- 
porate limits  of  the  town,  shall  restrict  the  license  as 
specified  and  prescribed  in  the  first  section  of  this  ordi- 
nance, and  shall  not  issue  nor  transfer  a  license  to  re- 
tail intoxicating  liquors  at  any  other  place  or  places 
writhin  the  corporate  limits. 

"Sec.  3.  Be  it  further  ordained,  That  any  person, 
^rm  or  corporation  who  shall  retail  intoxicating  liquors 
:at  any  place  within  the  corporate  limits  of  the  town  of 
Newport,  except  within  the  limits  prescribed  in  the  first 
isection  hereof,  shall  be  guilty  of  a  misdemeanor  punish- 
able  by  a  fine  of  fifty  dollars  for  each  day's  business 
done  in  violation  of  this  ordinance. 

"Sec.  4.  Beit  ordained,  That  this  ordinance  take  ef- 
fect from  and  after  its  passage,  the  public  welfare  re- 
quiring if 

We  find  with  the  record  a  large  map*  containing  a 
plat  of  the  town,  and  a  description  by  red  lines  of  the 
territory  in  which  liquors  are  allowed  to  be  sold.  We 
lave  reduced  this  map  to  the  proportions  of  a  sheet  of 
'ordinary  legal  cap,  and  make  it  a  part  of  this  opinion. 
Prom  this  draft  may  be  seen  with  fair  accuracy  the 
town  and  the  "limited"  territory  in  controversy.  By 
^comparing  the  language  of  the  ordinance  with  the  red 
outline  the  restricted  territory  will  be  easily  understood. 

It  is  proper,  however,  to  give  some  general  data 
found  in  the  record  with  regard  to  the  town  and  the 


*It  Is  thoai^ht  the  principles  decided  can  be  understood  without  the  reproduaion  of 
A  his  map.~£DiTOR. 
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limited  space,  for  use  upon  the  question  of  the  reason- 
ableness of  the  ordinance.  The  town  is  about  one  mile 
and  a  half  long  and  nearly  a  mile  wide,  but  a  large  por- 
tion of  the  area  thus  included  is  in  vacant  lots.  How- 
ever, the  town  contains  a  population  of  between  1,500 
and  2,000  people.  The  limited  area  contains  most  of  the 
business  houses  of  Newport,  indeed  eighty  or  ninety  per 
cent  of  all  the  business  of  the  town  Is  done  in  that  area. 
However,  there  are  two  or  three  small  stores  on  the 
Western  side  of  Woodlawn  avenue,  and  two  hotels  and 
a  law  office  on  the  north  side  of  Main  street.  There  are 
two  or  three  small  stores  over  in  what  is  called  East- 
port,  in  the  neighborhood  of  Lincoln  avenue.  There  is 
likewise  over  on  that  side  of  town  a  tanyard,  employing 
about  one  hundred  hands,  and  there  is  also  a  cotton  mill 
on  that  side.  The  rest  of  the  space  outside  of  the  limited 
area  is  filled  up  with  dwelling  houses  SO  far  as  occupied 
at  all.  Nearly  all  of  the  dwelling  houses  of  the  town 
are  outside  of  the  limited  area.  In  the  limited  area, 
as  already  stated,  nearly  all  of  the  business  of  the  town 
is  done,  and  people  who  come  to  town  from  the  country 
congregate  in  that  space.  It  should  also  be  stated  that 
all  of  the  saloons  of  the  town  are  located  in  that  space; 
likewise,  as  we  have  already  said,  almost  all  of  the  store- 
houses. Indeed,  it  is  the  business  center  and  heart  of 
the  town.  The  area  referred  to  is  about  1180  feet  long 
from  east  to  west  (that  is,  about  400  yards),  and  about 
450  feet  wide  running  from  north  to  south  ( that  is,  150 
yards),  with  an  addition  of  200  feet  more  in  the  exten- 
sion running  to  the  river  north  of  Main  street.     It  con- 
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tains  only  three  and  one  half  or  fonr  per  cent  of  the 
total  area  of  the  town,  but,  as  stated,  eighty  or  ninety 
per  cent  of  the  business  area. 

The  complainant  filed  his  bill  alleging,  in  substance, 
that  he  desired  to  go  into  the  saloon  business,  and  had 
almost  completed  a  building  down  on  the  river  about 
three-fourths  of  a  mile  from  the  eastern  line  of  the  lim- 
ited area;  that  he  proposed  to  open  business  there  if  he 
could  procure  a  license;  that  he  called  upon  the  re- 
corder and  the  latter  declined  to  issue  a  license  except 
in  accord  with  the  ordinance  above  quoted.  These  alle- 
gations are  substantially  admitted  in  the  answer.  The 
prayer  of  the  bill  is  that  the  ordinance  be  declared  void ; 
that  the  town  be  restrained  from  enforcing  it ;  and  that 
upon  payment  of  the  proper  fees,  the  recorder  of  the 
town  be  compelled  to  issue  a  license  authorizing  the 
complainant  to  retail  liquors  in  his  said  proposed  place 
of  business,  and  for  general  relief.  In  the  assignment 
of  errors,  however,  the  matter  of  the  issuance  of  the 
license  is  not  pressed,  and  the  case  is  put  wholly  upon 
the  invalidity  of  the  ordinance,  and  the  right  of  the 
complainant  as  a  citizen  and  taxpayer  to  have  it  de- 
clared void. 

The  charter  of  the  town  appears  in  the  Acts  of  1891 
as  chapter  72.  It  contains  a  provision  authorizing  the 
board  of  mayor  and  aldermen  to  pass  by-laws  for  the 
purpose  of  regulating  the  sale  of  spirituous  liquors. 
This  portion  of  the  act  is  copied  infra. 

The  question  to  be  determined  is  whether  the  munic- 
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ipal  authorities  had  the  right  to  establish  any  limits 
whatever  less  than  the  corporation  boundaries. 

The  power  is  given  in  the  charter  "to  pass  laws  and 
by-laws,  ...  to  regulate  the  sale  of  spirituous  li- 
quors.'^ The  ordinance  we  have  under  consideration 
certainly  amounts  to  such  regulation,  and  therefore 
falls  within  the  power  granted,  and  must  be  sustained 
unless  it  be  an  unreasonable  exercise  of  the  power  con- 
ferred or  in  violation  of  some  general  law  of  the  state^ 
or  of  the  state  or  national  constitution. 

Taking  these  objections  in  their  inverse  order,  it  is 
urged  that  such  legislation  is  in  violation  of  both  the 
federal  and  state  constitution,  because  it  confers  a  favor 
upon  some  people  of  the  town  and  withholds  the  same 
favor  from  others,  and,  conversely,  places  a  restriction 
or  incumbrance  upon  all  property  outside  of  the  ordi- 
nance limits  which  is  not  placed  upon  property  within 
these  limits,  or  grants  a  privilege  to  owners  of  property 
within  the  limits  withholden  from  those  without  the 
limits;  hence,  that  it  is  class  legislation;  also  that  it 
tends  to  create,  or  does  create,  a  monopoly.  Or,  to 
state  the  matter  less  abstractly,  it  is  said  that  owners 
of  property  outside  of  the  limited  zone  should  have  the 
same  right  to  conduct  a  saloon  business  upon  their  prop- 
erty that  owners  within  the  zone  referred  to  have  upon 
i  heir  property. 

The  first  observation  to  be  made  in  the  matter  is,  that 
the  argument  assumes  a  false  classification,  putting  the 
property  for  the  people,  placing  into  one  class  owners 
of  property  within  the  limit  and  in  another  the  owners 


APPEALS  REPORTS,  VOL.  1.  127 

Gorrell  v.  Mayor,  etc.,  of  Newport. 

of  property  outside  of  the  limit,  when  the  same  man 
may  own  property  both  within  and  without  the  limit. 
Again,  it  assumes  that  no  one  living  outside  of  the  limit 
may  conduct  a  saloon  business,  while  all  living  therein 
may  do  so ;  but,  on  the  contrary,  there  is  no  restriction 
against  any  one  whatever  procuring  a  license  and  con- 
ducting a  saloon  business  within  the  space  allotted. 
This  right  is  open  to  all  on  the  same  terms.  And,  so 
far  as  concerns  the  objection,  also  made,  that  an  undue 
burden  is  placed  upon  outside  property,  in  the  denial 
of  the  right  to  sell  intoxicating  liquors  thereon,  and 
hence  that  such  a  property  is,  in  a  sense,  taken  without 
due  process  of  law,  it  is  sufficient  to  say  that  the  same 
argument,  if  sound,  would  make  invalid  all  ordinances 
establishing  fire  limits  within  cities,  and  all  ordinances 
confining  the  business  of  marketing  produce  and  meats 
to  certain  quarters  of  the  city,  and  all  ordinances  sim- 
ilarly confining  slaughter  houses  to  a  particular  area, 
and  similar  ordinances,  all  of  which  have  been  long  rec- 
ognized as  valid.  This  phase*  of  the  matter  is  fully  dis- 
cussed in  the  case  of  Chattanooga  v.  Norman^  8  Pick., 
73,  to  which  we  refer.  This  case  also  disposes  of  the 
constitutional  objections  now  offered  by  the  complain- 
ants We  need  add  to  what  we  have  already  said  only 
the  observation  that  it  is,  in  our  judgment,  a  mistake, 
and  a  confounding  of  two  distinct  things,  to  speak  of  a 
police  regulation  from  the  standpoint  of  classes  and 
classification  as  these  terms  are  understood  in  constitu- 
tional law.  Such  a  regulation  may  incidentally  confer 
a  benefit  upon  some  and  place  a  burden  upon  others. 
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but  such  result  is  not  the  true  criterion.  That  criterion 
is  the  well-being  and  the  safety  of  the  community  at 
large^  in  which  the  regulation  in  question  is  made  oper- 
,ative.  Its  maxim  is  saJua  populi  suprema  lex  est. 
Under  this  law  private  rights  are  subordinated  to  pub- 
lic safety. 

Still  continuing  the  inverse  order  of  the  statement  of 
points  above  made^  we  shall  next  consider  complainant's 
objection  that  the  ordinance  is  void  because  in  violation 
of  a  general  law  of  the  state — ^that  is,  the  law  commonly 
known  as  "the  four-mile  law."  This  statute  is  embraced 
in  Shannon's  Code,  sees.  6795  and  6796,  as  follows : 

"It  shall  not  be  lawful  for  any  person  to  sell  or  tipple 
any  intoxicating  liquors,  including  wine,  ale,  and  beer, 
as  a  beverage,  within  four  miles  of  any  schoolhouse, 
public  or  private,  where  school  is  kept,  whether  the 
school  be  then  in  session  or  not,  in  this  state;  and  any 
one  violating  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
punished  by  a  fine,  for  each  offense,  of  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars,  and  im- 
prisonment for  a  period  of  not  more  than  six  months, 
at  the  discretion  of  the  court.  This  article  shall  not 
apply  to  the  sale  of  such  liquors  within  the  limits  of 
any  incorporated  town,  nor  to  sales  by  manufacturers 
of  such  liquors  in  wholesale  packages  or  quantities." 

As  we  understand  the  argument  based  on  this  statute, 
it  is  that  the  statute  confers  the  right  to  sell  in  all  in- 
corporated towns,  and  anywhere  therein,  and  that  inas- 
much as  the  ordinance  under  examination  denies  the 
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right  to  conduct  saloons  in  certain  parts  of  Newport,  an 
incorporated  town,  it  is  void. 

If  the  construction  of  the  four-mile  law  insisted  upon 
is  the  true  one,  the  conclusion  follows,  because  it  is  a 
sound  rule,  that  a  municipal  ordinance  must  not  con- 
flict with  a  general  law.  Long  v.  Taxing  District,  7  Lea, 
137.  But  the  construction  stated  is  not  the  true  one. 
The  substance  of  the  four-mile  law  is  that  it  shall  be 
unlawful  to  sell  intoticating  liquors  anywhere  in  the 
state  within  four  miles  of  an  incorporated  institution 
of  learning,  exc^t  within  an  incorporated  town.  It 
was  not  the  purpose  of  the  act,  so  far  as  it  concerned 
incorporated  towns,  to  confer  any  new  rights  or  privi- 
leges upon  them,  but  merely  to  exclude  them  from  its 
operation.  The  affirmative  legislation  was  to  prohibit 
such  sales  in  all  other  places  that  were  or  should  be 
within  four  miles  of  such  institutions  as  those  above 
referred  to. 

If  it  be  within  the  scope  of  the  argument  as  made  that 
the  state  by  a  general  statute  (Shannon^s  Code,  sees. 
992-1000)  authorizes  the  granting  of  licenses  to  any 
eligible  applicant  upon  complying  with  certain  condi- 
tions prescribed,  and  that  the  ordinance  in  controversy 
here  is  an  attempt  upon  the  part  of  the  town  to  curtail 
the  general  law,  then  this  brings  us  to  a  consideration 
of  the  third  and  last  objection  offered  by  the  complain- 
ant, and  that  is,  that  the  ordinance  is  an  unreasonable 
one.  The  argument  concedes  that  incorporated  towns 
may,  notwithstanding  such  general  laws,  place  reason- 
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able  restrictioiui  upon  the  traffic.  And  so  are  the  au- 
thoritiea  Smith  and  Lachy  v.  KnoxvUle,  3  Head,  245 ; 
Maxvoell  y.  Joneshoro,  11  Heis.,  257 ;  Knowville  y.  Bird, 
12  Lea,  121;  Nashville  v.  Link,  12  Lea,  500,  510;  Chatta- 
nooga Y.  Norman,  8  Pick.,  73.  But  ordinances  must  not 
be  unreasonable.  Mayor  y.  Winfield,  8  Hum.,  708 ; 
Ward  y.  Mayor,  8  Bax.^  228;  OrUls  y.  Mayor,  8  Bax., 
247 ;  Minoy  y.  Bradbum,  19  Pick.,  407 ;  Newbum  y.  Mo- 
Conn,  21  Pick.,  159. 

In  Smith  and  Lacky  y.  Ejioxyille  a  nine  o'clock  clos- 
ing ordinance  was  held  reasonable.  In  Maxwell  y. 
Jonesboro  an  ordinance  requiring  the  closing  of  saloons 
at  dark  was  held  reasonable.  In  Nashyille  v.  Link  a 
Sunday  closing  ordinance  was  upheld.  On  the  other 
hand,  in  Ward  y.  Mayor  an  ordinance  requiring  the 
closing  of  saloons  from  six  p.m.  to  six  a.m.  was  held 
to  be  unreasonable.  In  Grills  y.  the  Mayor,  an  ordi- 
nance  was  held  unreasonable  which  prohibited  the  sale 
of  liquors  after  six  o'clock  p.m.  each  day  the  three  first 
days  of  each  term  of  the  circuit  court,  on  the  days  on 
which  the  county  court  should  be  held,  on  the  days  when 
any  public  shows  should  take  place  in  town,  on  the  days 
of  the  college  commencement,  and  on  the  days  when 
fairs  should  be  held  at  or  near  Jonesboro.  In  Newbum 
y.  McCann  an  ordinance  was  held  unreasonable  which 
forbade  a  saloonkeeper  to  enter  his  store  on  Sunday 
except  under  a  written  permission  from  the  mayor  or 
recorder.  The  other  cases  referred  to  do  not  concern 
the  liquor  trade^  but  are  on  the  general  subject  of  the 
reasonableness  or  unreasonableness  of  ordinances.    In 
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Mayor  y.  Winfield  an  ordinance  was  held  void  which 
forbade  free  men  of  color  to  be  ont  after  ten  o'clock  at 
night  In  Ejioxville  v.  Bird  it  was  held  that  a  city 
might  establish  fire  districts,  and  forbid  the  erection  of 
wooden  bnildings  within  said  limits.  In  Chattanooga 
v.  Norman  an  ordinance  was  held  to  be  good  which  de- 
clared it  to  be  a  nuisance  for  any  animals  of  the  horse, 
mnle,  catle,  sheep,  swine  or  goat  kind  to  be  found  on  the 
town  lots,  streets  or  alleys,  loose  within  the  corporation 
of  the  city  of  Chattanooga,  except  the  territory  south 
of  Montgomery  avenue,  east  of  the  East  Tennessee,  Vir- 
ginia &  (Georgia  Bailroad,  and  west  of  Cameron  Hill. 
In  Mincy  v.  Bradbum  an  ordinance  was  held  unreason- 
ble  which  directed  a  sale  of  impounded  stock  upon  two 
days'  advertisement. 

These  cases  give  a  general  idea  of  the  principle  of  the 
court's  action  in  determining  the  reasonableness  or  un- 
reasonableness of  ordinancs.  It  is  impossible  to  formu- 
late any  general  rule.  Every  case  must  depend  largely 
upon  its  own  facts  and  the  nature  of  the  business  under 
consideration,  taken  in  connection  with  the  public  pur- 
pose to  be  subserved ;  but  with  regard  to  this  public  pur- 
pose the  court  must  be  able  to  see  that  it  is  a  real  one, 
intended  for  the  regulation  of  rights  and  not  for  their 
suppression,  and  that  the  means  provided  are  reason- 
ably fitted  to  carry  out  such  lawful  purpose.  This 
statement  of  the  matter  is  admittedly  very  general,  but 
the  subject  is  not  susceptible  of  a  more  accurate  state- 
ment 

Now,  coming  down  to  the  case  before  the  court 
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While  it  is  true  that  the  area  in  which  saloons  are  al- 
lowed to  be  established  is  small  compared  with  the 
whole  area  of  the  town,  yet  it  is  a  significant  fact  that 
it  is  precisely  in  that  space  that  all  of  the  saloons  of  the 
town,  by  choice,  had  been  established  before  the  present 
controversy  arose.  This  unrestricted  selection  is  an 
important  circumstance  in  determining  the  mind  of  the 
court  as  to  the  reasonableness  of  the  limitation  pre- 
scribed. On  the  other  hand  the  effort  upon  the  part  of 
the  complainant  to  establish  a  saloon  in  a  remote  quar- 
ter of  the  town,  in  the  midst  of  a  section  of  the  city  de- 
voted to  residences,  and  under  a  portion  of  the  river 
bank  in  such  a  way  as  to  suggest  a  purpose  on  his  part 
to  inaugurate  what  is  known  as  a  "dive,"  strongly  em- 
phasizes the  unreasonableness  of  the  contention  which 
would  justify  such  a  course  of  conduct.  In  addition  to 
the  fact  that  the  limited  area  established  in  which  in- 
toxicating liquors  may  be  sold  is  that  in  which  eighty 
or  ninety  per  cent  of  the  business  of  the  town  is  done, 
it  does  not  appear  that  there  is  not  sufficient  space  in 
which  to  establish  other  saloons  if  the  traffic  demands 
it.  Business  houses  must  be  established  somewhere, 
and  no  doubt  they  are  established  in  such  places  as 
those  who  conduct  or  own  them  think  will  be  the  best 
location  for  the  drawing  of  custom.  Saloons  located  in 
the  limited  area  have  the  advantage  of  the  propinquity 
of  other  saloons  and  other  business  houses,  and  of  the 
fact  that  the  gathering  of  the  people  who  are  drawn  to 
the  town  for  business  or  pleasure  is  to  that  center.  Lo- 
cated in  this  area  the  saloon  has  an  opportunity  to  cater 
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to  all  of  the  custom  that  comes  to  the  town.  Nothing 
more  could  be  reasonably  desired.  Another  important 
fact  in  connection  with  the  question  of  reasonableness 
is  that  the  saloons,  being  located  in  the  limited  area  pre-  ^ 

scribed,  are  the  more  easily  and  efficiently  subjected  to 
police  supervision,  which,  as  the  testimony  shows,  would* 
be  extremely  difficult  if  they  were  allowed  to  be  scat- 
tered promiscuously  over  the  town.  i 

The  foregoing  covers  all  of  the  assignments  of  error 
filed  by  the  complainant,  except  those  numbered  three, 
four,  five  and  seven.  Those  numbered  three,  four  and 
five  refer  to  supposed  errors  committed  by  the  chancellor 
in  receiving  testimony,  but  they  are  not  sufficiently  as- 
signed. The  court  has  often  said  in  recent  cases  that 
in  order  to  make  an  assignment  of  error  on  testimony 
good,  we  must  be  able  to  see  from  the  face  of  the  as- 
signment of  error  itself,  the  exact  point  raised,  without 
the  necessity  of  referring  to  the  record  for  any  other 
purpose  than  to  test  the  accuracy  of  the  counsel^s  recital 
of  the  facts  raising  the  question.  In  the  present  case 
the  questions  are  merely  referred  to  by  their  number 
and  the  page  of  the  record  on  which  they  are  found,  ac- 
companied by  the  statement  or  averment  that  the  testi- 
mony called  for  by  them  was  incompetent  and  irrele- 
vant, because  not  material  to  the  matters  in  controversy. 
This  is  not  sufficient. 

The  seventh  assignment  of  error  refers  to  a  motion 
made  in  the  court  below  to  strike  out  certain  portions 
of  the  answer  as  being  scandalous.    This  error  likewise 
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is  not  sufficiently  assigned,  nor  is  it  important  to  go 
into  this  matter. 

It  results  there  is  no  error  in  the  decree  of  the  chan- 
cellor, and  it  must  be  affirmed  with  the  costs  of  this 
court  and  of  the  court  below. 
*   The  other  judires  concur. 
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Choatb  v.  Apple. 
(nashville.  november  17,  1902.) 

Afflrmed  by  the  Supreme  Court  without  modiflcatlon,  Ifarcli  27,  1902. 

1.  COUNTY  COURT.   Juritdiction.   TitU  to  Land. 
The  mere  flllng  of  an  answer  In  the  county  court,  ralalnr  the  ques- 
tion of  title  to  land  sought  to  be  sold  for  diyision,  does  not  dl« 
Test  that  court  of  Jurisdiction  to  sell  the  land  of  a  decedent  for 
debts  or  for  partition.    {Pogt,  pp,  144-148.) 

Cited:    Walsh  t.  Crook,  7  Pick.  888. 

OJMeri    It  Is  suggested  by  the  court  that  upon  the  raising  of  a 
question  as  to  the  title  to  land  in  the  county  court,  that  the 
parties  be  directed  or  allowed  to  settle  that  question  in  the. 
proper  court,  the  proceedings  In  the  county  court  being  sus- 
pended in  the  meantime. 

2.  SAME.  Croee-bill  Allegino  Debt  Improperly  DItmiMed. 
Under  Code,  Shan.,  sec.  3964,  and  T.  ft  S.,  sec.  4201  (Shan.,  sec 
6027),  It  was  error  for  the  county  Judge  to  dismiss  a  cross-bill 
alleging  a  debt  against  the  estate  of  the  deceased;  that  there 
was  no  personalty;  that  no  administration  had  been  had,  and 
asking  for  the  appointment  of  an  administrator  ad  litem  In 
order  that  said  debt  might  be  established,  for  proper  references, 
and  that  the  land  be  sold  to  pay  the  debt.    (Po9t,  pp,  148-151.) 

Code  cited:    Shan.,  sec.  8954;  T.  ft  S.,  sec  4201  (Shan,  sec  6027). 


FROM  PUTNAM. 


Appeal  from  the  Ck>unt7  Court  of  Putnam  County.- 
J.  W.  PuoKETT^  County  Judge. 
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Algood  &  FiNLBY,  for  complainant. 
R.  B.  Caphaw,  for  defendant.  • 


Barton,  J. — The  original  bill  or  petition  in  this  case 
was  filed  by  Needham  Apple  as  the  assignee  of  an  undi- 
vided one-eighth  interest  in  a  tract  of  land  of  which  it 
was  allied  Edward  Choate  had  died  seized  and  pos- 
sessed some  four  or  five  years  before  the  filing  of  this 
bill.  The  land  is  fully  described  in  the  bill,  and  it  is 
alleged  that  the  tract  contains  about  eighty  acres;  that 
there  are  eight  heirs  or  interests ;  the  names  of  the  heirs 
are  set  out,  and  that  the  land  is  of  such  character  as  to 
make  it  to  the  interest  of  all  concerned  that  it  be  sold 
for  division,  and  that  it  is  incapable  of  division  or  parti- 
tion in  kind. 

To  this  bill  all  the  heirs  were  made  parties  by  service 
of  process  or  publication. 

The  defendants,  Nancy  Owens,  Frank  Choate,  Austin 
Choate  and  wife  Prudy  Choate,  Lizzie  Ramsey,  L.  L. 
Davis  and  M.  F.  Choate,  filed  an  answer,  in  which  they 
admit  the  death  of  Edward  Choate,  but  insist  that  at 
his  death  he  did  not  own  the  land  mentioned  and  de- 
scribed in  the  pleadings.  They  say  that  Edward  Choate 
was  a  very  old  man  at  his  death  and  had  for  a  long  time 
been  in  poor  health,  was  a  very  poor  man  and  had  to  be 
cared  for,  and  that  therefore  the  respondents  Nancy 
Owens,  Frank  Choate  and  Austin  Choate,  Lizzie  Ram- 
sey and  the  other  heirs  of  Edward  Choate,  deceased, 
agreed  with  M.  F.  Choate  that  if  she  would  take  care 
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of  the  old  maxL  and  his  wife  that  she  should  have  the 
place  sought  to  be  sold  in  this  cause;  that  said  agree- 
ment was  made  in  good  faith,  and  that  a  deed  had  been 
made  and  executed  to  respondent  M.  P.  Choate,  convey- 
ing said  land  to  her  for  said  purpose,  which  deed  was 
filed  as  exhibit  A  to  the  answer,  and  it  was  asked  that 
it  be  considered  as  a  part  and  parcel  of  the  answer.  It 
was  insisted  that  complainant  had  no  right  or  title  ta 
said  land  under  the  agreement;  that  on  the  death  of 
Edward  Choate  it  passed  by  the  agreement  to  M.  F. 
Choate,  who  was  therefore  the  rightful  owner,  and  that 
the  complainant  was  not  the  rightful  owner  of  any  part 
of  the  land. 

The  respondents  Nancy  Owen,  Frank  Choate,  Austin 
Choate  and  wife,  and  Lizzie  Ramsey  all  disclaim  any 
interest  in  the  land,  they  having  conveyed  it  to  M.  F. 
Choate,  and  they  therefore  insist  that  they  were  not 
necessary  parties  to  the  suit. 

M.  F.  Choate  insisted  that  she  had  the  absolute  right 
and  title  to  all  the  property,  as  evidenced  by  her  deed 
made  an  exhibit.  She  further  said  that  she  had  been 
in  the  quiet  and  peaceable  possession  of  the  land  for 
many  years — in  fact,  over  twenty  years — claiming  the 
same  under  the  contract  as  her  own.  She  insists  that 
her  deed  was  made  in  compliance  with  the  contract  for 
taking  care  of  Edward  Choate  and  his  wife  Elizabeth 
Choate,  both  of  whom  had  lived  to  a  great  age,  and  who- 
had  become  helpless  and  whom  she  had  supported,  and 
that  she  had  more  than  eanled  said  land  by  taking  care- 
of  them.    And  she  insists  that  her  claim  to  said  land 
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had  long  since  ripened  into  a  good,  indefeasible  title  in 
fee.  She  further  says  that  the  complainant  had  not 
paid  for  the  interest  in  the  land  that  he  claims.  She 
therefore  denies  the  complainant's  right  to  partition. 
She  insists  that  she  has  an  absolute  title  to  the  lands ; 
that  the  county  court  cannot  settle  and  adjudicate  dis- 
puted titles  to  land,  and  therefore  had  no  further  juris- 
diction of  the  cause.  She  further  says  that  there  was 
not  and  has  not  been  any  administrator  api>ouited  to 
administer  upon  the  estate^  and  if  the  land  is  taken 
from  her  she  is  entitled  to  a  judgment  against  the  estate 
for  taking  care  of  the  old  folks,  and  that  the  court  can 
see  that  she  is  entitled  to  have  the  land  or  its  proceeds 
to  repay  her  for  her  work. 

Respondent  T.  L.  Davis  disclaimed  any  interest  in  the 
land. 

Bespondent  Nancy  Owen  said  that  she  was  the  widow 
of  one  Wm.  Owens,  who  had  left  her  and  from  whom 
she  had  not  heard  for  twenty-nine  years,  and  who  she 
therefore  supposed  to  be  dead  and  that  she  was  acting 
as  a  single  woman. 

Bespondent  Louisa  or  Lizzie  Ramsey  says  she  is  the 
wife  of  Harrison  Ramsey,  who  had  left  this  country 
several  years  ago  and  who  had  not  been  seen  in  many 
years,  and  that  she  did  not  understand  that  he  was  her 
husband,  he  having  been  divorced.  So  she  answers  as 
a  single  woman. 

The  deed  filed,  exhibit  A  to  complainant's  bill,  was 
filed  by  Nancy  Owens,  Prudy  Choate,  Mary  Quarrels 
and  Frank  Choate,  was  dated  February  4,  1901,  duly 
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acknowledged  and  registerd  on  the  same  day,  and  pnr- 
I>ort8  to  be  a  deed  in  fee  for  the  land  in  question.  It 
will  be  observed,  however,  that  this  deed  is  only  signed 
by  fonr  of  the  heirs  and  there  are  eight  of  them.  How- 
ever, five  of  the  heirs,  besides  the  def aidant  M.  F. 
Ohoate,  answered  the  bill  and  disclaimed  interest 

M.  E.  Davis  and  A.  J.  Davis,  who  had  sold  the  one 
undivided  eighth  going  to  M.  E.  Davis,  answered  the 
bill,  and  insisted  upon  a  partition. 

On  April  1, 1901,  M.  F.  Choate,  filed  a  cross-bill.  In 
this  she  says  that  she  is  the  owner  of  the  land  sought  to 
be  sold  in  this  cause,  and  that  she  has  the  legal  and 
equitable  title  to  the  same,  and  by  way  of  cross-bill  she 
states  that  Edward  and  Elizabeth  Choate  were  her 
father  and  mother,  that  they  were  both  dead ;  that  there 
had  never  been  any  administrator  appointed  to  wind 
up  the  estate  of  the  deceased;  that  no  one  had  been 
procured  or  could  be  procured  to  administer  on  the 
estate;  that  there  was  no  i>ersonal  estate  to  be  admin- 
istered on,  and  she  charges  that  in  the  event  the  court 
should  undertake  to  pass  upon  the  land  sought  to  be 
sold  and  decree  a  sale  of  the  same  as  the  land  of  Edward 
Choate,  deceased,  that  in  that  event  the  estate  of  Ed- 
ward Choate  was  indebted  to  her  for  work,  nursing  and 
attention  given  to  Edward  Choate  and  his  wife  from 
year  to  year  and  from  time  to  time  for  ten  or  twelve 
years  before  his  death  and  on  up  to  his  death,  and  she 
states  that  her  services  for  said  attention,  nursing, 
feeding,  clothing  and  doing  housework,  washing,  mend- 
ing and  making  his  clothing,  etc.,  and  waiting  on  him 
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while  sick  and  waiting  on  his  wife  and  making  a  sup- 
port for  them,  constituted  a  debt  due  her  much  larger 
than  the  value  of  the  land.  She  states  that  for  her 
services  the  estate  of  Edward  Choate  is  indebted  to  her 
in  the  sum  of  f 200^  and  that  for  her  services  she  had 
accepted  by  agreement  of  the  heirs  the  tract  of  land 
which  is  described  and  is  in  litigation.  She  charges 
that  said  Edward  Choate,  deceased,  had  no  personal 
property  out  of  which  said  debt  could  be  paid ;  that  she 
was  alone  dependent  upon  the  land ;  that  no  one  had  or 
could  be  procured  to  administer  on  Edward  Choate's 
estate ;  that  in  order  to  enforce  the  collection  of  her  debt 
it  would  be  necessary  to  have  an  administrator  ad  litem 
appointed  to  take  charge  of  and  settle  up  the  estate,  and 
it  would  be  necessary  to  sell  the  land  to  pay  her  debt; 
and  that  her  debt  being  for  work  and  labor  performed 
that  his  estate  was  bound  to  her  for  the  payment 
thereof,  and  she  is  entitled  to  payment  thereof  before  a 
sale  for  distribution  of  the  proceeds  of  the  property. 
She  further  states  that  Edward  Choate  in  his  lifetime 
had  stated  that  he  had  let  the  cross-complainant  have 
said  land  for  work  done  for  him  and  his  wife,  and  that 
this  was  the  understanding,  but  she  was  ignorant  and 
uneducated,  and  did  not  know  but  that  this  agreement 
was  all  right  and  that  the  land  was  hers. 

The  prayer  of  the  bill  is  that  all  of  the  parties  being 
before  the  court  be  made  defendants  and  required  to 
answer  all  the  all^ations,  but  not  on  oath ;  that  an  ad- 
ministrator ad  litem  be  appointed  in  the  cause;  that 
there  be  a  reference  and  report  to  show  what  estate 
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there  was  and  what  amount  was  due  her,  and  for  orders 
and  reference^  and  that  she  have  a  judgment  for  the 
amount,  and  a  decree  for  the  sale  of  the  land  to  pay 
said  debt  before  said  land  be  partitioned  or  sold  for 
partition. 

Defendants  Needham  Apple,  M.  E.  Davis  and  O.  E. 
Davis,  as  defendants  to  the  cross-bill,  filed  a  demurrer, 
the  substance  of  the  demurrer  being  that  the  county 
court  had  no  jurisdiction  to  entertain  such  a  bill.  The 
demurrer  was  sustained  and  the  cross-bill  of  M.  F. 
Ghoate  dismissed,  from  which  decree  the  cross-com- 
plainant prayed  an  appeal,  but  which  was  at  that  time 
refused  until  the  further  disposition  of  the  cause. 

The  cause  being  further  heard  upon  the  bill  and 
answer,  it  was  referred  by  the  county  judge  to  the  clerk 
to  ascertain  and  report  who  were  the  owners  of  the 
premises  to  be  sold  and  their  respective  interests,  and 
whether  the  premises  were  so  situated  that  partition  in 
kind  could  be  made,  and  whether  there  were  any  incum- 
brances. To  this  decree  the  cross-complainant  M.  F. 
Ohoate  also  excepted. 

Needham  Apple  filed  a  deed  showing  the  conveyance 
of  an  undivided  one-eighth  interest  to  him  in  the  land 
by  certain  of  the  heirs.  There  was  also  proof  taken 
tending  to  show  that  the  land  was  worth  from  {200  to 
fSOO,  but  was  incapable  of  partition  in  kind.  There 
was  also  considerable  proof  taken  to  show,  and  which 
tended  to  show  and  does,  we  think,  show,  if  a  proper 
issue  was  made,  that  the  defendant  M.  F.  Ghoate^  who 
appears  to  be  a  poor,  uneducated,  ignorant  woman,  and 
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who  has  living  with  her  an  ill^timate  daughter,  had 
for  years  before  the  death  of  her  father  and  mother 
lived  with  her  father  and  mother  on  this  small  tract  of 
land,  which  is  shown  to  be  poor;  that  in  their  last  years 
the  father  and  mother  were  very  feeble  and  infirm  and 
required  a  great  deal  of  nursing  and  care.  It  is  furthar 
shown  that  she  and  this  illegitimate  daughter  were 
about  the  sole  means  of  support  of  these  old  people; 
that  she  not  only  looked  after  them  and  took  care  of 
them  during  their  sicknesi^  but  she  did  work  out,  such 
as  washing,  scrubbing  and  working  in  the  cornfield  in 
her  efforts  to  support  these  two  feeble  old  i)eople;  and 
the  evidence  indicates  that  she  did  this  with  little  or 
no  assistance  from  the  other  seven  heirs  or  children, 
some  of  whom  were  married.  The  evidence  also  tends 
to  show  that  there  was  an  understanding  among  the 
heirs  that  she  was  to  have  this  small  tract  of  land  for 
supporting  and  taking  care  of  her  father  and  mothw. 
We  are  entirely  satisfied  from  the  proof  in  this  record 
that  if  properly  presented  she  would  be  entitled  to  a 
judgment  of  f  200  or  |300  against  the  estate  of  her 
father  for  these  services.  It  also  appears  that  prac- 
tically no  personal  estate  was  left  by  her  father.  He 
died  some  two  years  or  more  before  his  wife,  and  what 
little  there  was  left  either  belonged  to  the  cross-com- 
plainant or  would  have  been  exempt  in  the  hands  of  his 
widow.  It  is  further  shown  that  the  last  cow  which 
was  left  was  sold  to  pay  for  the  coffin  in  which  to  bury 
the  old  man. 
After  proof  as  taken  the  clerk  reported  as  follows: 
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That  Edward  Ghoate  died  seized  and  possessed  of  the 
tract  of  land  described  in  the  petition,  and  that  it 
descended  in  the  manner  and  to  the  extent  declared  in 
the  petition,  and  that  said  heirs  and  their  representa- 
tives' interests  and  shares  in  the  land  were  as  follows : 
Frank  Ghoate  and  Anstin  Ghoate,  sons;  O.  E.  Davis,  M. 
E.  Davis,  Lizzie  Bamsey  and  M.  F.  Ghoate,  daughters; 
and  Bailie  Ayers,  a  daughter.  He  further  reported  that 
the  petitioner,  Needham  Apple,  was  the  owner  by  pur- 
chase of  the  interest  and  share  of  Sallie  Ayers,  and  that 
each  of  said  other  heirs  were  the  owners  of  an  undi- 
vided one-eighth  interest  in  said  land,  and  that  the  pe- 
titioner was  the  owner  of  an  undivided  one-eighth  in- 
terest which  had  descended  to  Sallie  Ayers.  He 
reported,  in  the  third  place,  that  it  would  be  manifestly 
to  the  interest  of  the  parties  that  the  land  should  be 
sold  instead  of  partitioned;  that  there  api>eared  to  be 
no  liens  against  the  land  except  the  taxes. 

The  defendants  excepted  to  the  report,  which  excep- 
tions were  overruled,  among  the  exceptions  being  that 
the  clerk  had  erropeously  reported  under  the  second 
item  that  the  defendants  who  had  disclaimed  interest 
and  who  had  conveyed  their  interest  to  M.  E.  Ghoate 
w^re  reported  as  owners  each  of  an  eighth.  The  report 
was  confirmed,  and  the  parties  were  declared  to  be  the 
owners  of  the  interests  as  therein  mentioned,  and  the 
tract  of  land  was  ordered  sold  on  a  credit  of  six  and 
twelve  months,  except  twenty  per  cent  paid  in  cash. 
From  this  decree  M.  F.  Ghoate  prayed  an  appeal,  but 
this  was  refused  until  the  coming  in  of  the  report  of 
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8ala  The  land  waa  sold  and  the  report  of  the  clerk 
shows  that  Needham  Apple,  the  complainant,  became 
the  purchaser  of  the  land,  at  the  price  of  f32.  This  bid 
was  subsequently  advanced  by  one  J.  A.  Carlin  to  the 
price  of  140.  The  biddings  were  oi>ened  and  said  land 
was  finally  sold  to  J.  A.  Carlin  at  the  price  of  |40.25. 
This  sale  was  confirmed,  and  title  and  interest  of  all 
the  parties  divested  out  of  them  and  vested  in  the  said 
Oarlin.  Out  of  the  proceeds  of  the  sale  the  clerk  was 
directed  to  retain  enough  to  pay  the  cost.  A  lien  was 
declared  in  favor  of  the  attorneys  for  Needham  Apple 
and  O.  A.  Davis  and  M.  E.  Davis  upon  the  fund  arising 
from  the  sale  of  the  land  for  reasonable  fees.  The 
remainder  of  the  fund  was  directed  to  be  paid  out  to 
the  parties  complainant  and  defendant  or  their  attor- 
neys of  record  according  to  the  interest  theretofore 
decreed.  A  writ  of  possession  was  awarded.  Defend- 
ants made  a  motion  as  to  the  taxing  of  certain  cost, 
which  motion  was  overruled  and  need  not  now  be  no- 
ticed. 

From  this  decree  the  defendant  M.  F.  Choate,  and 
from  all  other  decrees  entered  in  the  case,  prayed  and 
was  granted  an  appeal,  and  has  assigned  errors  here. 

We  neglected  to  state  that  it  appears  that  the  cost  in 
the  court  below  amounted  to  |49.01,  the  cost  of  making 
out  the  transcript  appears  to  be  |25.75.  Such  is  the 
record  we  have  before  us. 

The  first  insistence  of  the  defendant  is  that  when  the 
answer  was  filed  a  question  as  to  the  title  of  the  land 
was  raised,  and  the  county  court  had  no  further  juris- 
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diction  to  try  and  dispose  of  the  case.  This  question 
appears  to  be  settled  in  the  case  of  Walsh  v.  Crook,  7 
Pickle,  388.  In  that  case  it  appeared  that  under  a  pe- 
tition theretofore  filed  in  the  county  court  of  Chester 
county,  there  had  been  a  proceeding  to  sell  lands  for  the 
payment  of  debts  and  partition,  and  that  an  answer 
filed  in  that  case  had  raised  the  question  as  to  the 
title  of  the  lands,  and  it  was  insisted  there,  as  here,  that 
this  divested  the  court  of  jurisdiction.  Judge  Lurton, 
in  delivering  the  opinion  of  the  court,  said:  "It  has 
been  urged  that  if  that  court  has  not  the  power  to  de- 
cide a  question  of  conflict  of  titles,  that  it  cannot  ex- 
ercise its  undisputed  jurisdiction  in  subjecting  lands 
of  the  intestate  to  the  payment  of  debts ;  that  its  juris- 
diction would  be  at  an  end  whenever  the  heirs  or  any 
one  else  chose  to  intervene  and  set  up  a  claim  to  the  land 
sought  to  be  sold.  This  conclusion  by  no  means  fol- 
lows. The  wheels  of  that  tribunal  cannot  be  locked  by 
the  mere  presentation  of  such  an  issua  It  may,  and 
should,  inquire  as  to  the  ownership  of  the  lands  it  may 
be  asked  to  sell,  and  it  may  decree  any  lands  sold  that 
shall  appear  from  the  record  to  have  belonged  to  the 
decedent.  But  its  decree  will  not  opeFate  as  an  adjudi- 
cation of  any  real  conflict  which  may  exist,  nor  will  it 
operate  as  res  adjudicata  in  any  subsequent  action  be- 
tween the  purchaser  and  one  claiming  adversely  to  the 
title  of  decedent.  Such  an  adverse  claimant  may  resist 
the  title  of  the  purchaser  when  sued,  or,  as  in  this  case, 
prefer  a  bill  to  have  his  title  canceled  as  a  cloud.'^    This 
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opinion  refers  to  numerous  authorities^  and  there  ^can 
be  no  question  as  to  the  law  upon  this  subject  so  well 
and  clearly  established  in  that  opinion.  In  other  words, 
it  is  settled  that  the  county  court  has  clear  and  ample 
jurisdiction  to  sell  the  lands  of  decedents  for  the  pay- 
ment of  debts  or  for  partition,  and  that  jurisdiction 
cannot  be  divested,  nor  the  wheels  of  that  tribunal 
locked  by  the  mere  presentation  of  a  claim  in  the  answer 
that  there  is  a  dispute  as  to  the  title  of  lands. 

Now,  in  this  case  it  appeared  from  the  answer  of  the 
defendants  M.  P.  Choate  and  others,  that  Edward 
Choate  had  been  the  owner  of  the  land,  but  it  was 
claimed  that  there  had  been  a  verbal  understanding  that 
the  defendant  M.  P.  Choate  was  to  have  the  land  for 
taking  care  of  her  father  and  mother.  She  also  claimed 
to  have  been  in  possession  of  the  land,  claiming  it  as 
her  own,  for  some  twenty  years.  This  would  have  given 
her  a  title  to  the  land^  but  confessedly  she  did  not  have 
title  to  the  entire  tract,  as  she  did  not  claim  that  her 
father  had  made  her  a  deed,  nor  did  she  assert  that  all 
the  heirs  had,  after  his  death  or  before,  made  her  a  deed 
to  their  interest.  Unless  the  rule  proclaimed  by  Judge 
Lurton  in  the  case  of  Walsh  v.  Crook,  were  the  law,  then 
a  defendant  could  always  delay  partition  and  divest  the 
county  court  of  jurisdiction  even  by  an  untrue  and  vex- 
atious defense,  one  not  made  in  good  faith,  but  wholly 
for  delay.  But  it  is  equally  well  settled  that  if  there 
is  any  real  contest  as  to  title,  that  the  proceedings  and 
decrees  in  the  county  court  are  not  res  ad  judicata  upon 
this  question  and  do  not  settle  the  right  and  title  of 
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the  parties.  But,  in  addition  to  what  has  been  said  in 
that  case  by  Judge  Lurton,  we  would  suggest,  if  such  a 
defense  is  made  and  any  question  as  to  the  title  is 
raised,  unless  the  court  is  of  the  opinion  that  the  de- 
fense made  is  simply  dilatory,  it  would  be  a  proper 
practice  to  susp^d  for  the  time  being  proceedings  in 
that  case  and  allow  or  direct  the  parties  to  bring  pro- 
ceedings in  the  proper  court  for  the  adjudication  of  the 
question  of  title.  For  instance,  the  evidence  in  this 
case  tends  to  show  that  the  land  in  question  is  worth 
about  1300,  and  yet  it  has  been  sold  in  this  case  on  six 
and  twelve  months'  time  with  only  twenty  per  cent 
down,  and  there  was  only  realized  thereon  the  sum  of 
f  40.25,  not  a  sufficient  amount  to  pay  the  cost  of  the 
cause.  A  more  useless  proceeding  than  this  has  turned 
out  to  be  could  not  well  be  imagined,  and  it  would 
appear  that  the  land  was  sacrificed  on  account  of  the 
complications  that  had  arisen  in  the  case  and  the  claim 
as  to  the  title.  What  we  hold,  though,  is  that  the  mere 
filing  of  these  defenses  and  claims  on  the  part  of  M.  F. 
Choate  did  not  divest  the  county  court  of  its  jurisdic- 
tion and  power  to  proceed  to  a  sale  of  the  land  "for  par- 
tition. But,  as  we  say,  we  suggest  a  proper  and  wise 
practice  would  have  been,  even  on  the  defense  raised  in 
the  answer  being  made,  to  suspend  further  proceedings 
until  the  question  of  the  claim  for  title  could  have  been 
settled  in  a  proper  court.  The  proof  afterwards  taken 
in  the  case  did  not  sustain  the  claim  of  the  answer  of 
twenty  years'  possession  of  the  property^  and  the  deeds 
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filed  by  her  did  not  show  a  •  conveyance  by  all  of  the 
heirs. 

The  next  question  arises  upon  the  action  of  the  court 
in  dismissing  the  cross-complainant-s  cross-bill.  The 
allegations  are  substantially  above  set  out^  and  the  sub- 
stance of  the  bill  is  that  she  shows  a  rarbal  understand- 
ing with  her  father  and  with  the  heirs  that  she  was  to 
have  the  land  to  pay  the  debts  due  her  for  taking  care 
of  him.  But  this  not  being  complied  with  and  there 
being  an  effort  made  to  sell  the  land  for  partition,  that 
she  was  therefore  entitled  to  collect  her  debt  from  the 
estate,  and  she  averred  that  no  personal  estate  had 
been  left ;  that  there  was  no  property  out  of  which  her 
claim  could  be  paid  but  this  real  estate,  and  it  would 
be  necessary  to  sell  the  real  estate  to  pay  her  debt  and 
that  no  administrator  had  been  appointed,  there  being 
no  personal  estate,  and  that  no  one  had  administered 
upon  the  estat?  or  could  be  procured  to  administer 
thereon;  and  the  prayer  of  the  cross-bill  was  that  an 
administrator  ad  litem  be  appointed  and  that  she  be  al- 
lowed to  establish  her  debt  and  that  there  be  proper 
references,  and  that  the  land  be  sold  to  pay  the  debt. 

Chapter  137  of  the  Acts  of  1889,  carried  into  Shan- 
non's code,  section  3954,  provides  that  in  all  proceed- 
ings in  the  probate  courts  and  any  other  courts  having 
chancery  jurisdiction,  where  the  estate  of  a  deceased 
person  must  be  represented,  and  there  is  no  adminis- 
trator or  executor  of  such  estate,  or  the  executor  or 
administrator  is  interested  adversely,  it  shall  be  the 
duty  of  the  judge  of  the  court  in  which  such  proceeding 
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is  had,  to  appoint  an  administrator  ad  litem  of  such 
estate  for  the  particular  proceeding,  and  without  re- 
quiring a  bond  of  him  except  in  a  case  or  cases  where 
it  becomes  necessary  for  him  to  take  control  and  cus- 
tody of  the  property  or  assets  of  the  estata  It  is 
further  provided  that  such  appointment  shall  be  made 
whenever  facts  render  it  necessary  or  shall  appear  in 
the  record  of  said  case  or  be  made  known  to  the  court  by 
affidavit  of  any  person  interested  therein  especially. 

We  think  it  was  entirely  proper  and  competent  for 
the  cross-complainant  M.  P.  Choate  to  come  into  the 
court  where  this  proceeding  was  pending  by  a  bill  or 
petition  of  this  kind  under  the  provisions  of  this  act 
and  seek  to  have  an  administrator  ad  litem  appointed, 
so  that  she  might  establish  her  claim  against  the  estate, 
and  it  was  the  duty  of  the  county  judge,  upon  the 
showing  here  made,  to  appoint  such  an  administrator 
ad  litemy  and  the  cross-bill  was  sustainable  on  this 
ground  and  for  this  purpose.  Further  than  this,  the 
county  court  has  clear  and  undisputed  jurisdiction  to 
sell  lands  for  the  payment  of  debts,  and  it  was  compe- 
tent for  this  cross-complainant  to  come  in  and  seek  to 
have  this  land  sold  for  the  payment  of  the  debt  due  her 
from  her  father's  estate.  Code,  sec.  4201  (Shannon, 
sec.  6027).  In  order  that  she  might  establish  her 
claim,  it  was  proper  for  her  to  seek  and  for  the  court 
to  appoint  an  administrator  ad  litem,  and,  there  being 
an  effort  made  to  sell  the  land  for  partition  and  dis- 
tribution among  the  heirs,  it  was  proper  and  necessary 
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for  her  to  come  into  the  court  with  this  cross-bill  to  set 
up  her  claim  against  the  land  as  a  creditor,  and,  as 
incidental  to  this  relief,  as  we  say,  to  have  an  admin- 
istrator ad  litem  appointed-  It  is  said,  however,  that 
the  county  court  has  no  jurisdiction  to  decide  upon  a 
claim  of  this  kind  as  a  debt  against  the  estate.  We 
take  it,  however,  that  it  is  not  necessary  that  a  creditor 
should  have  a  judgment  before  filing  a  bill  to  sell  lands 
to  pay  debts.  It  is  true  that  the  claim  should  be  estab- 
lished and  the  debt  adjudicated  before  the  land  is  sold, 
but  the  statute  provides  the  manner  in  which  such 
claim  should  be  presented;  that  is  to  say,  where  they 
are  resisted  by  the  administrator  the  statute  provides 
that  the  clerk  of  the  county  court  shall  adjudicate  and 
determine  the  claim,  and  that  any  party  dissatisfied 
with  his  decision  may  appeal  to  the  circuit  court. 

So  we  are  of  opinion,  and  hold,  that  a  proper  pro- 
ceeding in  this  case  would  have  been  for  the  county 
judge  to  have  sustained  this  cross-bill  to  the  extent,  in 
the  first  instance,  of  appointing  an  administrator  ad 
litem^  and,  that  being  done,  the  cross-complainant  M. 
F.  Choate  should  have  presented  her  claim,  and  if  the 
same  was  not  admitted  by  the  administrator,  it  should 
then  have  been  adjudicated  by  the  clerk  and  further 
passed  on  as  provided  by  law;  and  we  are  of  opinion 
that  the  proceedings  to  sell  the  land  should  have  been 
suspended  for  a  sufficient  length  of  time  or  a  reasonable 
length  of  time  to  allow  an  adjudication  of  this  claim, 
and  then  the  cross-complainanr  would  have  had  the 
right  to  proceed  under  that  crossrbill  to  have  had  the 
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land  of  Edward  Choate,  deceased,  sold  in  payment  of 
her  claim,  t&ough  her  bill  of  course  should  necessarily 
have  been  treated  as  a  general  creditors'  bill  to  pay  all 
the  debts  of  the  estate,  and  there  should  have  been  a 
proper  reference  asked  upon  this  subject  and  a  report 
by  the  clerk.  We  are  therefore  of  opinion,  and  hold, 
that  the  county  judge  was  in  error  in  sustaining  the 
demurrer  and  dismissing  this  cross*bill,  and  in  ordering 
a  sale  of  the  real  estate  for  partition  without  allowing 
her  to  establish  her  claim  against  the  estate  and  her 
right  to  have  the  land  sold  to  pay  debts  before  distri- 
bution. 

It  further  appears  that  there  was  an  error  in  the 
decree  of  the  county  court  in  refusing  to  recognize  the 
claim  of  M.  F.  Choate  to  an  undivided  six-eighths  in- 
terest under  her  own  right  of  inheritance  and  under 
the  deeds  and  disclaimers  of  five  of  the  other  children 
and  heirs  at  law  of  Edward  Choate,  deceased.  The 
county  judge  decreed  to  her  only  an  undivided  one- 
eighth,  when  she  is  obviously  entitled  to  six-eighths  of 
the  property  in  question,  and  she  had  a  right  to  have 
her  interest  properly  ascertained  and  adjudicated  be- 
fore the  land  was  sold. 

For  these  errors  the  decree  of  the  county  judge  must 
be  reversed  and  vacated  and  the  complainant  Needham 
Apple  and  the  defendants  O.  E.  and  M.  E.  Davis  to  the 
cross-bill  will  pay  the  cost  incident  to  the  appeal. 

ft 

The  decree  of  the  county  judge  dismissing  the  cross- 
bill will  be  reversed  and  vacated  and  the  cause  re- 
manded to  the  county  court  for  further  proceedings, 
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with  directions  for  the  appointment  of  an  administrator 
ad  litem,  with  permission  to  cross-complainant  M.  F. 
Choate  to  set  up  and  establish  her  claim^  and  to  the  end 
that  when  this  is  done  proper  references  and  reports 
shall  be  had  as  to  what  personal  estate,  if  any,  was  left 
by  Edward  Choate,  deceased,  and  what  disposition  had 
been  made  of  the  same,  as  to  what  debts  are  due  and 
owing  from  his  estate,  and  whether  it  will  be  necessary 
to  sell  the  real  estate  in  question  to  pay  the  debts,  and 
if  it  be  ascertained  that  it  will,  then  for  a  decree  of  sale 
for  this  purpose. 

So  the  result  is  that  all  the  decrees  of  the  county 
court  and  the  sale  had  in  this  case  be  vacated  and  set 
aside. 

Some  question  is  made  as  to  some  of  the  adjudication 
of  some  of  the  cost  accruing  in  the  court  below;  inas- 
much as  all  the  decrees  of  the  county  judge  have  been 
vacated  and  annulled,  it  is  unnecessary  for  us  to  now 
go  further  into  this  matter,  as  the  further  adjudication 
of  the  cost  in  the  court  below  will  await  the  further 
proceedings  and  decrees  of  the  court.  We  may  add, 
however,  that  we  are  of  opinion  that  some  cost  was 
unnecessarily  incurred  by  the  complainant  in  this  case, 
and  the  cost  of  the  illegal  sale  made  in  the  case  should 
also  be  taxed  against  the  complainant,  but  the  balance 
of  the  cost  in  the  court  below  will  await  the  final  adju- 
dication of  the  cost. 

A  decree  will  accordingly  be  so  entered. 

All  concur. 
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(KNOXVILLE.    SEPTEMBER   12,   1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  October  81, 1901. 

1.  FINAL  DECREE.    Test  as  to  what  it.    Cost  not  an  Element. 
The  te5st  of  what  is  a  final  decree  is  whether  It  decides  and  dls^ 

poses  of  the  whole  merits  of  the  case.  That  decree  is  final 
where,  on  dissolving  an  Injunction  the  chancellor  awarded  an 
inquisition  of  damages  on  the  land  and  decreed  that  complain- 
ants obtained  no  title  from  the  deed  under  which  they  claimed* 
thus,  in  effect,  dismissing  the  bfll,  and  leaving  nothing  undis- 
posed of  but  the  cost,  which  latter  does  not  enter  as  an  ele- 
ment in  determining  whether  or  not  a  decree  is  final.  {Post, 
pp,  158-162.) 

Cited:  Machesi  v.  Panesi,  4  Lea  644-5;  Maupin  v.  Whitson,  8 
Heis.  2;  Pillow  v.  Pillow,  5  Ter.  420-422;  Sanders  v.  Gregory,  2 
Heis.  567-676;  (German  Bank  v.  Haller,  19  Pick.  73;  Crocker  y. 
Balch,  20  Pick.  6-8;  Younger  v.  Younger,  6  Pick.  26-27,  36  S.  W. 

R.  762-3,  41  S.  W.  R.  1074, 1077. 

• 

Cited  and  distinguished:    Delop  v.  Hunter,  1  Sneed  100. 
Code  cited:    Shan.,  sees.  4988,  4965;  subsec.  2  of  6266,  6269. 

2.  PRACTICE.    Chancery  Rule  Up  Subsec.  4. 

By  Chancery  Rule  II.,  subsec.  4,  four  months  are  allowed  after 
the  case  is  at  issue  for  complainants  to  get  their  case  ready  for 
trial,  and  it  is  improper,  within  that  time  to  dispose  of  the  case 
on  the  merits  on  a  mere  motion  to  dissolve  an  injunction. 
iPoat,  pp,  162,  163.) 

Cited:    Chancery  Rule  XL,  subsec.  4. 
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Appeal  from  the  Chancery  Court  of  Morgan  County. 
— Hugh  G.  Kylb^  Chancellor. 

John  M.  Davis^  for  complainant. 
Wbight^  Wright  &  Morris^  for  defendants. 


Neil^  J. — This  cause  was  heard  in  the  court  below 
upon  motion  to  dissolve  an  injunction  that  had  been 
granted  upon  the  filing  of  the  bill.  Upon  the  hearing 
of  this  matter  the  chancellor  rendered  a  decree  which 
the  complainants  insist  finally  disposed  of  their  rights 
and  could  be  appealed  from,  and  which  the  defendants 
insist  was  a  mere  interlocutory  order  and  could  not  be 
appealed  from. 

From  the  decree  just  referred  to  the  complainants 
prayed  an  appeal  which  the  chancellor  granted.  The 
defendants  now  come  before  the  court  and  move  to  dis- 
miss the  appeal  because  premature.  The  complainants 
also  insist  that  from  the  nature  of  the  case  a  dissolu- 
tion of  the  injunction  amounted  to  a  final  disposition 
of  the  cause,  for  the  reason  that  the  injunction  was  the 
life  of  the  bill,  and,  further,  that  the  chancellor  erred 
in  thus  putting  the  cause  upon  final  trial  without  giving 
complainants  an  opportunity  of  developing  and  sup- 
porting by  testimony  the  case  made  in  the  bill.  These 
points  must  be  determined  upon  a  consideration  of  the 
contents  of  the  pleadings  and  of  the  decree. 

The  bill  was  filed  December  28,  1900.  It  alleged  in 
substance  that  the  complainants,  Barnett  C.  Brown  and 
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Alice  M,  McCartt,  were  the  owners  in  fee  simple  and 
were  in  the  actual  possession  of  a  tract  of  land  folly 
and  accurately  described  in  the  bill  by  metes  and 
•bounds;  that  they  held  under  a  deed  made  to  them  by 
•John  R.  Brown  and  his  wife  Sarah  E.  Brown,  of  date 
April  1,  1878,  duly  recorded  in  the  raster's  office  of 
Morgan  county  on  October  29,  1878;  that  when  this 
'deed  was  executed  to  them  the  complainants  were  very 
young,  being  aged  three  and  five  years  respectively; 
Ihat  they  had  been  holding  the  land  under  the  deed 
just  referred  to  since  its  execution ;  and  that  at  the 
filing  of  the  bill  they  were  in  the  actual  possession  of 
the  land,  living  upon  it  and  cultivating  it;  that  the  de- 
fendant, Will  D.  Wright,  claiming  to  hold  an  indebted- 
ness of  about  two  hundred  and  sixty-five  dollars  against 
the  vendor,  John  R.  Brown,  and  claiming  that  this 
indebtedness  was  secured  to  him  by  a  trust  deed,  exe- 
<juted  by  John  R.  Brown  and  wife,  Sarah  C.  Brown,  to 
T.  A.  Wright,  trustee,  on  the  land  now  in  controversy, 
'Complainant's  land,  on  the  7th  of  June,  1899,  more  than 
twenty  years  after  complainants  had  become  the  owners 
of  this  land,  was,  through  the  said  trustee  about  to  have 
complainant's  said  land  sold  to  pay  the  said  indebted- 
ness of  John  R.  Brown  under  the  trust  deed  just  re- 
ferred to,  and,  unless  restrained  by  injunction,  would 
sell  the  land  in  the  manner  stated  on  the  7th  of  Jan- 
uary, 1901,  the  trustees  having  advertised  a  sale  for 
that  day.  The  bill  further  alleged  that  the  complain- 
ants were  not  parties  to  the  trust  deed,  and  had  nothing 
to  do  with  contracting  the  indebtedness  putporting  to 
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be  secured  thereby.  It  is  farther  alleged  that  the  trust 
deed  was  not  legally  executed,  but  no  special  defects 
in  the  execution  are  pointed  out.  It  is  further  allied 
that  defendant,  Will  D.  Wright,  at  the  time  he  took  the 
trust  deed  referred  to,  had  actual  knowledge  of  com- 
plainants' deed,  as  well  as  the  constructive  knowledge 
furnished  him  by  the  record  of  it  in  the  Twister's  office 
of  the  county  where  the  land  lay,  Morgan  county.*  The 
prayer  of  the  bill  was  for  an  injunction  to  restrain  the 
sale,  and  that  in  so  far  as  the  trust  deed  should  rest  as  a 
cloud  upon  complainants'  title,  it  should  be  declared 
null  and  void  by  decree  of  the  court. 

The  answer  of  defendant.  Will  D.  Wright,  was  filed 
on  the  5th  day  of  February,  1901.  This  answer  denies 
both  the  ownership  and  the  possession  of  the  complain- 
ants charged  in  the  bill,  and  avers  that  the  land  de- 
scribed belongs  to  John  R.  Brown,  subject  to  the  trust 
deed  complained  of.  It  denies  that  the  complainants 
are  the  owners  of  the  land  described  in  the  bill  by  virtue 
of  the  deed  referred  to  therein,  that  deed  appearing  (so 
stated  also  in  the  bill)  on  page  193,  in  book  S.  in  the 
register's  office  of  Morgan  county.  The  answer  then 
exhibits  a  certified  copy  of  the  deed  with  the  certificate 
of  the  register  showing  that  it  was  taken  from  the  book 
referred  to,  from  pages  193  and  194.  This  exhibit,  so 
far  as  it  is  necessary  to  refer  to,  is  as  follows:  After 
expressing  a  consideration  of  love  and  affection  for  the 
present  complainants,  Bamett  G.  Brown  and  Alice  M. 
McCartt,  it  proceeds:  "We  have  this  day  bequeathed 
to  them  all  our  household  furniture  of  every  kind,  also 
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the  property  of  every  kind  whatsoever,  and  we,  the 
parties  of  the  first  part,  hereby  reserve  the  right  to  use 
the  same  for  the  benefit  of  the  said  children,  and  for  the 
improvement  of  same,  and  no  further  or  otherwise ;  that 
the  same  shall  be  used  for  their  special  benefit,  and  we 
liereby  convey  to  them  the  benefit  subject  to  the  restric- 
tions aforesaid."  The  answer  denies  that  this  instru- 
ment conveys  the  real  estate  described  in  the  bill,  or  any 
real  estate  whatever,  firstly,  because  it  does  not  in 
terms  purport  to  convey  any  real  estate  at  all;  secondly, 
because  it  fails  to  describe  any  real  estate  with  sufficient 
fullness  to  satisfy  the  requirements  of  the  statute  of 
frauds.  The  answer  also  avers  that  the  deed  was  made 
by  John  R.  Brown  for  the  purpose  of  defeating  his 
<!reditors  in  existence  at  the  date  of  its  execution.  It  is 
admitted  that  John  B.  Brown  is  indebted  to  defendant. 
Will  D.  Wright,  in  the  sum  mentioned  in  the  bill,  and 
that  he  and  his  wife  had  executed  the  trust  deed  re- 
ferred to,  and  that  at  the  instance  of  the  beneficiary 
the  trustee  was  about  to  sell  the  land  under  the  instru- 
ment, when  he  was  enjoined  by  the  bill  in  the  present 
<;ase.  It  is  averred  that  when  this  trust  deed  was  made 
John  B.  Brown  had  both  the  legal  title  to  the  land  and 
the  actual  possession  thereof.  It  is  admitted  that  the 
complainants  had  nothing  to  do  with  the  creation  of 
the  debts  embraced  in  the  trust  deed,  and  averred  that 
the  complainants  had  as  little  to  do  with  the  bringing 
of  the  present  suit,  but  were  permitting  themselves  in 
the  matter  to  be  used  by  John  B.  Brown  for  the  fraud- 
ulent purpose  of  defeating  the  defendant  of  his  just 
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rights.  It  is  admitted  that  when  the  trust  deed  was* 
taken  the  defendant  had  actual  knowledge  of  the  deed 
under  which  the  complainants  now  claim,  but  it  is- 
averred  that  the  defendant  was  advised  that  the  deed  on 
its  face  did  not  purport  to  convey  any  real  estate,  and 
was  informed  by  John  R.  Brown  that  there  was  no  in- 
tention  in  fact  to  convey  any  real  estate.  As  to  so  much 
of  the  bill  as  undertakes  to  question  the  execution  of 
the  trust  deed,  the  defendant  demurs,  on  the  ground 
that,  if  it  shall  turn  out  that  complainants  have  title 

■ 

to  the  land,  the  trust  deed  would  not  be  binding  on 
them,  and  the  question  of  its  proper  execution  or  the 
contrary  would  be  immaterial,  and  if  it  shall  turn  out 
that  the  complainants  have  not  title,  then  they  will  be 
in  no  position  to  make  any  question  as  to  the  execution 
of  the  instrument,  and  thus,  that  in  no  event  could  the 
complainants  be  heard  to  make  the  point. 

The  foregoing  recital  presents  the  substance  of  the 
answer  of  defendant.  Will  D.  Wright.  The  trustee,  T. 
A.  Wright,  also  filed  an  answer,  but  it  does  not  materi- 
ally differ  from  the  one  just  referred  to.  An  answer 
was  filed  also  by  one  Morris,  to  the  same  purport.  The 
latter  was  made  a  defendant  on  the  ground  that  he  was 
aiding  the  other  two  defendants  in  their  attempt  to  sell 
the  land,  and  an  injunction  was  therefore  sought 
against  him. 

The  next  thing  that  appears  in  the  case  is  the  follow- 
ing decree,  entered  on  the  29th  of  May,  1901 :  "This 
cause  came  on  to  be  heard  on  this  the  29th  day  of  May,. 
1901,  before  the  Hon.  Robert  Walton,  chancellor,  upon 
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motion  of  respondents  to  dissolve  the  writ  of  injunction 
heretofore  issued  in  this  cause.  It  being  heard  upon  the 
original  bill  and  the  answer  of  the  respondents  with 
the  exhibits  thereto  attached,  from  which  the  court  is 
of  opinion,  and  doth  so  adjudge,  order  and  decree,  that 
the  instrument  of  writing  executed  by  John  E.  Brown 
and  wife  to  these  children,  the  complainants,  Barnett 
C.  Brown  and  Alice  M.  McCartt,  on  April  1,  1878,  and 
recorded  in  the  register's  office  of  Morgan  county.  Ten- 
nessee,  on  October  29,  1878,  in  book  S.,  page  193, 
thereof,  passed  no  title  to  complainants  to  the  land 
claimed  in  this  case,  and  that  the  writ  of  injunction  is- 
sued in  this  cause  was  wrongfully  issued ;  therefore  said 
writ  of  injunction  is  dissolved  and  will  cease  to  be  fur- 
ther  operative  in  this  cause.  Upon  motion  the  matter 
of  damage  for  the  wrongful  suing  out  of  the  injunction 
in  this  cause,  if  any,  is  referred  to  the  clerk  and  master 
to  hear  proof  and  report  to  the  next  term  of  the  court 
what  damages,  if  any,  the  respondents  have  suffered  by 
virtue  of  the  wrongful  suing  out  of  the  writ  of  attach- 
ment [injunction]  in  this  cause." 

From  this  decree  the  complainants,  as  already 
stated,  were  granted  un  appeal.  They  were  required, 
however,  to  give  bond  in  double  the  amount  of  the  debt 
enjoined. 

The  first  question  to  be  determined  is  whether  this  is 
a  final  decree.  We  answer  this  question  in  the  affirma- 
tive. The  chancellor  not  only  dissolved  the  injunction 
and  awarded  an  inquisition  of  damages  on  the  injunc- 
tion bond,  which  latter  order  is  never  made  except  upon 
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a  final  decree  {Muchesi  v.  Panesi,  4  Lea,  544,  545; 
Winslow  V.  Mulchey,  35  S.  W.  Rep.  762,  763 ;  Rouse  v. 
Kindrick,  41  S.  W.  Rep.,  1076,  1077;  Shannon's  Code, 
8ec.  6256,  subsec.  2,  last  two  lines,  and  section  6259,  first 
two  lines),  bnt  decreed  in  express  terms  that  the  com- 
plainants obtained  no  title  from  the  deed  under  which 
they  asserted  title  in  the  bill.  This  was,  in  effect,  to  dis- 
miss the  bill.  There  can  be,  it  seems  to  us,  no  other  rea- 
sonable construction  of  the  decree  than  that  the  com- 
plainants were  entitled  to  no  relief  upon  the  case  made 
by  the  bill,  because  that  case  had  been  fully  met  and 
overturned  by  the  answer  and  its  exhibits.  In  short,  the 
chancellor  tried  the.  case  upon  bill,  answer  and  exhibits 
to  the  latter,  and  upon  this  showing  decreed  that  the 
complainants  were  entitled  to  no  relief,  although  he  was 
nominally  undertaking  to  dispose  of  a  motion  to  dis- 
solve the  injunction.  After  the  chancellor  had  decreed 
that  the  deed  upon  which  the  complainants  in  the  bill 
based  their  rights  passed  no  title  to  them,  it  not  only 
followed  as  a  necessary  legal  consequence  that  the  in- 
junction must  be  dissolved,  but  also  that  the  complain- 
ants were  entitled  to  nothing  under  their  prayer  for  the 
removal  of  the  trust  deed  as  a  cloud  from  their  title,  and 
to  no  other  relief  whatever.  Indeed,  nothing  was  left 
undisposed  of  except  the  costs  of  the  cause,  and  these, 
in  the  absence  of  a  contrary  direction,  given  by  special 
order  of  the  court,  would  follow  the  judgment,  and 
would  have  to  be  taxed  up  to  the  losing  party  (Shan- 
non's Code,  sec.  4938)  and  this  might  be  done  either 
on  the  theory  of  omitted  costs  (Shannon,  sec.  4955) 
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or,  on  motion,  at  a  subsequent  term.  Maupin  v.  Whit- 
con,  2  Heis.,  2.  In  settling  the  question  as  to  whether 
a  given  decree  is  final,  the  decision  as  to  costs  does  not 
enter  as  an  element,  it  is  the  decision  as  to  the  merits 
that  determines.  If  the  entire  merits  are  disposed  of, 
the  decree  is  final,  otherwise  not.  Here  we  find  that 
the  merits  were  disposed  of,  and  hence  the  decree  was 
final. 

In  reaching  this  conclusion  the  court  has  not  over- 
looked the  case  of  Delop  v.  Hunter,  1  Sneed,  100,  which, 
among  other  things  seems  to  hold  that  a  judgment  is 
not  final  unless  it  disposes  of  the  costs.  This  case  was 
decided  in  1853,  before  section  4938,  of  the  code,  was 
enacted.  That  section  was  3197  of  the  code  of  1858  and 
originated  with  that  code.  But,  aside  from  this,  we 
have,  during  the  preparation  of  this  opinion,  diligently 
searched  for  and  examined,  as  we  believe,  every  one  of 
the  large  number  of  cases  in  this  state  upon  the  subject' 
of  what  is  a  final  decree,  and  we  have  been  unable  to 
find  another  case  laying  down  such  a  rule.  In  two  or 
three  of  them  it  was  incidentally  mentioned  that  there 
was  a  judgment  for  the  debt  and  costs,  but  no  stress 
was  laid  upon  the  latter  feature,  while  in  the  following 
cases  the  judgment  was  treated  as  final,  although  it  did 
not  appear  that  there  was  any  disposition  of  the  costs 
of  the  cause,  viz. :  Pillow  v.  Pillow,  5  Yer.,  420,  421, 
422 ;  Sanders  v.  Gregory,  2  Heis.,  567,  576,  571 ;  German 
Bank  v.  Haller,  19  Pick.,  73;  Crocker  v.  Balch,  20  Pick., 
6  and  8.     Indeed,  in  Delop  v.  Hunter,  the  decision  was 

1  Tenn  Chan~(ll) 
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not  made  to  rest  wholly  upon  the  fact  that  the  costs  had 
not  been  adjudged,  but  principally  on  the  ground  that 
a  reference  was  pending  before  the  master  between  the 
complainants  and  one  of  the  defendants.  But  even  if 
Delop  V.  Hunter  could  be  held  to  rest  squarely  upon  the 
point  made  therein  as  to  costs,  it  ought  not  to  be  fol- 
lowed at  this  day,  because,  if  not  in  terms  overruled,  it 
has  been  in  fact  discredited  by  not  being  followed  in  the 
cases  in  HeiskelPs  and  Pickle's  reports,  subsequent 
thereto,  which  we  have  cited  supra.  Moreover,  it  is 
opposed  to  the  spirit  of  the  modern  cases,  which  place 
the  test  of  a  final  decree  solely  upon  the  question 
whether  it  "decides  and  disposes  of  the  whole  merits  of 
the  case/'  Younger  v.'  Younger,  6  Pick.,  25,  27.  This 
is  the  formula  running  through  the  whole  line  of  cases, 
and  in  none  of  them  is  the  matter  of  costs  made  in  any 
sense  a  test,  except  in  Delop  v.  Hunter.  In  addition  to 
the  case  being  discredited  on  the  point  referred  to  by 
the  weight  of  authority  in  the  manner  just  stated,  it  is 
not  sound  in  principle,  because  the  costs  do  not  concern 
the  real  merits  of  a  legal  controversy ;  they  are  only  an 
appendage  or  incident  thereto,  and  may  be  well  disposed 
of  in  the  appellate  court  without  any  action  whatever 
thereon  in  the  inferior  court.  We  therefore  overrule 
the  defendant's  motion  to  dismiss  the  appeal. 

The  next  matter  for  consideration  is  the  complain- 
ants' assignment  that  they  were  entitled  to  introduce 
testimony  and  have  this  cause  regularly  heard,  and  that 
the  merits  ought  not  to  have  been  disposed  of  on  a  mere 
motion  to  dissolve  the  injunction.       This  is  a  correct 
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statement  of  the  law.  The  case  was  not  at  issue  until 
February  7,  1901,  when  the  trustee,  T.  A.  Wright,  filed 
his  answer.  By  the  chancery  rules,  the  complainants 
were  entitled  to  four  months  from  that  date  to  get  their 
case  ready  for  trial.  Rule  II.,  subsec.  4.  The  case  was 
heard,  as  already  stated,  on  the  29th  of  May,  1901, 
which  was  within  four  months  of  the  completion  of  the 
issue.  '  i 

We  cannot^now  consider  the  question  whether  the 
deed  exhibited  with  the  answer  conveys  any  real  estate 
or  not.  It  appears  to  have  been  taken  from  the  very 
page  of  the  book  in  the  register's  office  referred  to  in 
the  bill,  and  is  duly  certified,  and  so,  nothing  else  ap- 
pearing, would  have  to  be  taken  as  a  true  copy,  imper- 
fect and  general  as  it  seems  in  the  description  of  the 
property  conveyed ;  yet  we  know  not  what  the  complain- 
ants might  show  in  the  way  of  error  made  by  the  reg- 
ister in  copying,  or  what  attack  they  might  have  made 
upon  the  testimony  so  offered,  if  they  had  been  allowed 
their  full  tima  The  fact  remains  that  the  exhibit  re- 
ferred to,  though  filed  with  the  answer,  is  in  the  nature 
of  evidence  intended  to  rebut  or  overthrow  the  case 
made  in  the  bill,  and  that  the  case  was  tried  before  the 
time  had  expired  within  which  the  complainants  were 
allowed  by  law  for  the  introduction  of  their  testimony 
in  chief.  Therefore  all  consideration  of  the  exhibit  at 
this  time  would  be  premature.  Still,  it  may  be  re- 
marked that  it  is  far  from  certain  that  it  does  not  con- 
vey any  land,  or  that  it  is  fatally  defective  for  vague- 
ness, or  that  it  would  not  convey  all  of  the  land    or 
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other  property  then  owned  by  the  makers  of  the  deed. 
The  rnle  as  to  description  is,  in  this  state,  quite  liberal. 
McOavock  v.  Deery,  1  Cold.,  265 ;  Scifreid  v.  Bank,  2 
Tenn.  Chy.,  17,  23,  and  cases  cited;  Ferris  v.  Caperton, 
1  Head,  666. 

'  As  remarked  by  Judge  Cooper,  in  Seifreid  v.  Bank, 
supra,  a  deed  of  "all  her  [the  grantor's]  lands  and  tene- 
ments wheresoever  they  might  be  situated,"  was  held  by 
Chancellor  Walworth  to  convey  the  grantor's  right  and 
interest  to  any  real  estate  to  which  she  was  then  en- 
titled. Pond  V.  Bugle,  10  Paige,  147,  156.  And  a  deed 
conveying  "all  my  estate"  or  all  the  estate  which  a  third 
person  named  died  seized  and  possessed  of,  was  held 
equally  effective.  Jackson  v.  Delaney,  4  Cow.,  427; 
Litchfield  v.  Chadicorth,  15  Pickering,  23;  Piatt  v. 
Lott,  17  N.  J.  478.  But  as  above  indicated,  we  do  not 
decide  the  question  authoritatively  at  this  time.  It  is 
sufficient  to  say  that  for  the  error  indicated,  in  trying 
the  case  under  the  circumstances  stated,  and  before  the 
time  had  elapsed  for  taking  proof,  the  decree  is  re- 
versed and  the  cause  is  remanded  to  the  court  below  for 
a  new  trial  and  for  further  proceedings. 

The  defendants  will  pay  the  costs  of  this  court.  The 
costs  of  the  court  below  will  be  paid  as  may  hereafter 
be  decreed  by  the  chancellor. 

The  other  judges  concur. 


f . 

-I* 
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(KNOXVILLE.     JUNE  17,  1901.) 

Affirmed  by  the  Supreme  Court  without  modlflcatton,  November  21,  1901. 

1.  FRAUD.     In  Procuring  D««d  not  Shown,  When.     Non  Compos 

Mentis.  ' 
No  fraud  Ib  shown  calling  for  the  setting  aside  of  a  deed  made 
under  the  following  circumstances,  viz.:  Where  the  receipt  of 
the  cash  as  a  part  of  the  consideration  mentioned  therein  is  not 
denied,  all  the  consideration  was  paid  as  stated  and  was  a  valid 
one,  the  price  given  was  at  the  time  the  full  value  of  the  prop- 
erty, and  there  was  no  oppression  or  misrepresentation  prac- 
ticed, but  the  deed  was  made  because  the  conveyors  were  no 
longer  able  or  willing  to  pay  interest  on  a  debt  secured  by  the 
property  conveyed,  and  when  the  deed  was  made  the  conveyors 
had  the  advice  and  assistance  of  competent  counsel.  This  is 
so  though  the  conveyor  was  a  person  non  compos  mentis,  but 
not  known  to  the  conveyee  so  to  be.    {Post,  pp.  182,  183.) 

2.  PERSON    NON    COMPOS   MENTIS.     Deed   of,   Not   Set   Aside. 

When. 
Deed  of  a  person  non  compos  mentis  will  not  be  set  aside  where 
he  talked  sensibly  at  the  time  of  its  making,  had  the  benefit  of 
advice^ from  competent  counsel,  the  conveyee  did  not  know  his 
conveyor  was  of  unsound  mind,  the  conveyor  received  benefit 
under  the  deed,  and  the  status  quo  could  not  now  be  restored. 
(Post,  pp.  182,  183.) 

Cited:  Bank  v.  Sneed,  13  Pick.  10;  80  N.  C.  236  (s.  c,  30  Am. 
Rep.  27) ;  48  N.  H.  133  (s.  c,  2  Am.  Rep.  202) ;  8  Vroom,  108 
(s.  c,  18  Am.  Rep.  716) ;  34  Kan.  8  (55  Am.  Rep.  233) ;  16  Am. 
A  Bng.  Enc.  L.,  625,  2d  Ed. 
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3.  CHAMPERTY.    Affects  Whom. 

Champerty  affects  all  persons  joining  in  a  deed  to  land  held  ad- 
versely, and  the  deed  thereto  is  void.    {Post,  p.  184.) 

Cited:    7  Yer.  397;  3  Sneed  469;  3  Head  192. 
Code  cited:     Shan.,  sees.  3171,  3172. 

4.  SAME.    Merits  Will  be  Pasted  on,  When. 

Where  champerty  appears,  if  the  court  is  compelled  to  examine 
the  merits  of  the  cause  in  order  to  determine  the  rights  of  a 
co-complainant  not  tainted  with  champerty,  in  the  interest  of 
shortening  litigation,  a  decree  will  be  entered  on  the  merits  as 
to  all  of  the  parties,  where  such  decree  is  adverse  to  the 
right  claimed.    (Post,  pp.,  184, 185.) 

B.  SAME.  Appears  on  Face  of  Bill,  When. 
Champerty  appears  on  the  face  of  a  bill  which  shows  by  its  alle- 
gations that  at  the  time  the  attempted  conveyance  was  made 
the  land  so  attempted  to  be  conveyed  was  held  adversely  to  the 
complainants  in  the  bill  and  the  holder  thereof  was  then  taking 
the  rents  and  profits  for  himself.    {Post,  pp,  185, 186.) 

Cited:  Lenoir  Heirs  v.  Mining  Co.,  4  Pick.  168;  Key  v.  Snow, 
6  Pick.  663. 


FROM  SCOTT. 


Appeal  from  the  Chancery  Court  of  Scott  County.- 
HuGH  Q.  Kyle,  Chancellor. 

Young  Beos.,  for  complainants. 

J.  E.  Johnston^  for  defendants. 
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Neil^  J. — Bill  to  set  aside  a  deed  for  fraud  and  be- 
cause  procured  frpm  the  maker  while  he  was  non 
compos  mentis.  Defense  of  champerty,  denial  of  the 
fraud,  and  denial  of  the  incompetency  of  the  maker  of 
the  deed. 

In  order  to  properly  present  the  questions  made,  it  is 
necessary  that  we  should  set  out  the  pleadings  with 
some  degree  of  fullness.  The  complainants  in*  the  bill 
are  H.  S.  Greeno,  Hugh  Q.  St.  Clair,  Julia  A.  Kennedy 
and  her  husband,  Will  Kennedy,  Bennie  St.  Clair,  a 
minor  who  sues  by  his  regular  guardian,  N.  J.  St  Clair. 
The  defendants  are  A.  C.  Ellas  and  the  aforesaid  N.  J. 
St.  Clair  in  her  own  right. 

The  bill  alleges  that  the  complainants,  Julia  Kennedy 
and  Hugh  G.  St.  Clair,  are  the  only  surviving  children 
of  J.  W.  St.  Clair,  deceased,  and  that  Bennie  St.  Clair 
is  the  only  child  and  heir  at  law  of  George  St.  Clair, 
deceased,  and  that  George  was  also  a  son  of  J.  W.  St. 
Clair,  deceased,  but  that  he  died  before  his  father ;  that 
N.  J.  St.  Clair  is  the  widow  of  J.  W.  St.  Clair,  deceased, 
and  the  mother  of  Julia,  George  and  Hugh.  St.  Clair, 
and  the  grandmother  of  Bennie  St.  Clair,  and  r^ular 
guardian  of  the  said  Bennie;  that  the  persons  just 
named  as  heirs  at  law  of  J.  W.  St.  Clair  are  his  only 
heirs. 

The  bill  further  alleges  that  J.  W.  St.  Clair  died  in- 
testate in  Scott  county  on  the  4th  day  of  May,  1895, 
that  on  the  4th  day  of  January,  1890,  he  was  the  owner 
of  the  tract  of  land  described  in  the  bill ;  that  upon  this 
tract  of  land  were  two  or  three  small  houses  that  were 
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used  for  renting  purposes,  and  a  large,  expensive  and 
handsome  building,  the  dwelling  house  of  J.  W.  St. 
Clair;  that  on  the  4th  day  of  January,  1890,  J.  W.  St. 
Clair  and  his  wife,  N.  J.  St.  Clair,  gave  to  the  defend- 
ant, A.  C.  Ellas,  a  trust  deed  upon  the  tract  of  land 
just  referred  to  and  on  the  house  situated  thereon,  to 
secure  three  notes,  one  for  |800  due  in  one  year,  one  for 
1900  due  in  two  years,  one  for  ^^800  due  in  three  years ; 
that  after  this  trust  deed  was  executed  J.  W.  St.  Clair 
made  payments  on  the  debts  therein  secured  at  sundry 
times  through  two  years,  and  during  this  time  paid  the 
three  notes  referred  to  substantially  in  full. 

It  is  further  alleged  that  for  about  seven  years  before 
his  death,  J.  W.  St.  Clair  had  softening  of  the  brain, 
and  for  about  three  years  before  his  death  was  partially 
paralyzed,  was  nori  compos  mentis,  and  wholly  incap- 
able of  attending  to  business  properly  and  intelligently. 

It  is  further  alleged  that,  after  the  date  of  the  ma- 
turity of  the  last  of  the  three  notes  named,  the  defend- 
ant, A.  C.  Ellas,  claimed  that  none  of  these  notes  had 
been  paid,  and,  regardless  of  the  fact  that  J.  W.  St. 
Clair  was  not  capable  of  doing  business  in  a  proper 
way,  he,  the  said  Ellas,  oppressed,  persuaded  and  scared 
the  said  J.  W.  St.  Clair  and  N.  J.  St.  Clair,  his  wife, 
"into  making  him  a  sort  of  deed,  lease  or  other  paper 
writing  for  said  tract  of  land  and  said  house  thereon 
for  the  payment  of  said  three  notes,  as  said  Ellas 
claimed  they  were  still  unpaid;"  that  at  the  time  this 
deed  was  made  J.  W.  St.  Clair  was  not  in  his  right 
mind,  and  was  incapable  of  attending  to  business;  that 
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N.  J.  St.  Clair,  his  wife,  "signed  the  deed,  lease  or  paper 
writing  under  protest;"  that  at  the  time  this  "deed, 
lease  or  paper  writing  was  made''  the  farm  and  build- 
ings were  worth  f  12,000,  and  that  the  defendant  Ellas 
well  knew  this  fact;  also  that  at  this  time  J.  W.  St. 
Clair  did  not  justly  owe  to  A.  C.  Ellas  anything  what- 
ever, or,  if  anything,  only  a  very  small  sum. 

It  is  further  alleged  that  at  the  time  this  instrument 
was  executed,  A.  C.  Ellas  gave  to  J.  W.  St.  Clair  a  re- 
ceipt in  full  against  the  notes  and  the  deed  of  trust; 
that  this  receipt  was  executed  and  acknowledged  on  the 
23d  day  of  March,  1893,  and  registered  on  the  24th 
day  of  June,  1899,  and  is  in  the  following  language : 
"I  hereby  acknowledge  receipt  in  full  of  the  sum  all  the 
principal  and  interest  which  J.  C.  Parker,  as  trustee, 
holds  against  the  home  place  of  John  W.  St.  Clair  and 
wife,  of  Bobbins,  Scott  county,  Tennessee,  to  secure  an 
indebtedness  of  the  sum  of  f  2,500,  and  all  interest  and 
charges  therewith  secured.  I  also  acknowledge  receipt 
in  full  of  the  further  sum  of  f  1,800,  being  in  full  of  all 
payments  to  date,  which  I  hold  against  the  said  John 
W.  St.  Clair,  N.  J.  St.  Clair,  his  wife,  or  the  estate  of 
George  St.  Clair,  deceased.  The  trust  deed  or  mort- 
gage upon  which  this  receipt  is  given  is  registered  in 
the  register's  office  of  the  register  of  deeds  of  Scott 
county,  at  Huntsville,  in  book  of  Trust  Deeds  A.  Wit- 
ness my  hand,  March  23,  1893.  A,  C.  Ellas.^^ 

It  is  further  alleged  that  the  "deed,  lease,  or  paper 
writing"  referred  to,  had  not  been  roistered  at  the  time 
the  bill  was  filed. 
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It  is  farther  allied  ^'that  after  said  paper  writing 
was  given,  and  some  time  in  March  or  April,  1892,  the 
defendant,  A.  0.  Ellas,  took  possession  of  said  tract  of 
land  and  buildings,  and  has  held  and  kept  possession 
ever  since  and  has  possession  now;  that  he  has  used 
and  enjoyed  all  the  fruits,  rents  and  profits  of  the  same, 
and  every  part  thereof,  since  said  time;  that  the  rents 
and  profits  of  said  farm  and  buildings  have  been  worth 
|500  per  year,  as  complainants  are  informed  and  be- 
lieve; that  the  defendant  wrongfully  holds  and  keeps 
possession  of  said  farm  and  buildings  from  these  com- 
plainants, who  are  justly  due  to  have  the  amount  of 
said  rents  and  profits  from  said  March,  1893,  and  have 
never  been  paid  one  cent  or  more." 

It  is  further  allied  that  on  the  21st  day  of  June> 
1899,  the  defendant,  N.  J.  St.  Clair,  and  the  complain- 
ants, Julia  A.  Kennedy  and  Hugh  St.  Glair,  sold  this 
tract  of  land  and  buildings  thereon  described,  to  the 
complainant,  S.  H.  Greeno,  for  the  sum  of  |5,000, 
f  2,000  of  which  was  paid  in  hand  and  the  balance  was 
deferred,  for  which  three  interest  bearing  notes  were 
executed,  each  for  |1,000,  and  due  in  one,  two  and  three 
years,  with  a  lien  retained  on  the  land  to  secure  the 
payment  of  the  same. 

It  is  further  alleged  that  at  the  time  this  deed  was 
made  to  Greeno,  "they  did  not  know,  nor  do  they  yet 
know,  what  kind  of  a  paper  writing  the  said  A.  O. 
Ellas  claims  to  hold  said  tract  of  land  under.  The  said 
paper  writing  has  never  been  registered  to  this  time; 
that  when  said  last  named  deed  was  made  to  Greeno,  he 
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was  an  innocent  purchaser,  without  actual  or  construct- 
ive notice  of  any  deed  or  title  in  said  A.  C.  Ellas,  except 
that  said  deed  of  trust  and  the  receipt  hereinbefore 
copied  were  shown  him.  .  •  .  Complainant,  H.  S. 
Oreeno,  avers  and  charges  that  he  had  never  known  of 
any  deed  or  title  in  Ellas  to  said  tract  of  land  prior  to 
or  at  the  time  of  his  purchase  of  the  same  from  the 
heirs  of  J.  W.  St.  Clair,  and  that  he  was  and  is  an 
innocent  purchaser  of  said  tract  of  land  and  buildings ; 
nor  has  he  to  this  day  seen,  read  or  heard  read,  the 
paper  writing  now  claimed  to  be  held  by  said  Ellas  for 
said  tract  of  land."  The  same  allegation  is  made  by 
Julia  A.  Kennedy,  Will  Kennedy  and  Hugh  St.  Clair, 
to  the  effect  that  neither  of  them  had  ever  "seen,  read 
or  understood  what  was  in  the  paper  claimed  by  de- 
fendant Ellas  to  be  a  deed  made  by  said  J.  W.  St.  Clair 
in  his  lifetime  to  the  defendant,  N.  J.  St.  Clair,  on 
March  23,  1893,  and  that  when  they  sold  said  property 
to  the  said  Greeno  they  did  not  know  and  could  not  by 
diligent  inquiry  learn,  what  was  the  character  of  said 
papeT  writing,  or,  if  a  deed,  what  it  purported  to  con- 
vey." 

The  bill  then  charges  generally:  "That  at  the  time 
tsaid  paper  writing,  supposed  to  be  dated  March  23, 
1893,  was  made,  the  said  John  W.  St.  Clair  was  an 
imbecile  in  mind,  and  was  non  compos  mentis,  and  that 
the  said  deed  was  obtained  while  he  was  in  this  condi- 
tion, for  an  inadequate,  fraudulent  and  false  consider- 
ation, and  is  therefore  null  and  void;  that  said  paper 
writing  and  deed  was  obtained  by  misrepresentations 
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on  the  part  of  the  defendant  Ellas,  and  because  said 
John  W.  St.  Clair  was  non  compos  mentis  as  aforesaid^ 
and  wholly  incapable  of  doing  business,  or  of  making- 
said  deed  or  triansacting  any  business  whatever,  and  the 
said  deed,  if  not  wholly  Toid,  is  voidable  and  should  be 
set  aside."  The  bill  contains,  as  a  furth^  all^ation,. 
that  said  sale  to  H.  S.  Greeno  was  for  a  proper  consid- 
eration, and  should  be  ratified  and  adopted  by  the  court 
for  said  minor,  Bennie  St.  Clair,  if  the  court  deems  it 
proper  in  the  premises.  The  prayer  of  the  bill  is  in  ac- 
cordance with  its  body. 

Defendant  Ellas  filed  his  answer,  admitting  the  exe- 
cution of  the  trust  deed  of  1890,  the  satisfaction  thereof 
by  the  deed  of  1893 ;  denying  that  the  consideration  was 
inadequate  or  in  any  sense  false  or  fraudulent,  but 
averring  that  it  was  purely  of  the  character  expressed 
in  the  receipt  copied  into  the  bill,  also  denying  that  he 
•  procured  the  deed  by  oppression  or  by  frightening  St» 
Clair  and  wife,  and  denying  that  J.  W.  St.  Clair  was  non 
compos  mentis  at  the  time  the  deed  was  made.  In  the 
answer  he  admits  that  he  went  into  possession  of  the 
land  in  April,  1893,  and  has  ever  since  remained  in  pos- 
session thereof  claiming  it  as  his  own,  and  adversely  to 
all  others,  and  that  he  has,  during  that  time,  taken  all 
of  the  rents  and  profits,  and  averring  that  he  had  the 
right  to  do  so.  He  insists,  as  is  shown  on  the  face  of 
tire  bill,  that  he  was  in  adverse  possession  of  this  prop- 
erty at  the  time  the  alleged  deed  was  made  to  Greeno; 
that  complainants,  Hugh  J.  St.  Clair,  Julia  A.  Kennedy 
and  her  husband.    Will    Kennedy,    and    complainant 
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Greeno  cannot  maintain  this  suit.  He  also  denies  that 
Greeno  is  an  innocent  purchaser,  or  that  any  of  the 
complainants  were  ignorant  of  the  rights  claimed  by 
him,  or,  if  ignorant  in  fact,  avers  that  they  were  wil- 
fully ignorant,  inasmuch  as  inquiry  of  him  would  have 
disclosed  all  of  the  needed  facts.  He  also  denies  that 
the  property  is  of  the  value  stated  in  the  bill,  and  avers 
that  it  was  not  worth  as  much  as  he  gave  for  it.  He 
further  avers  that  since  he  purchased  it,  he  has  placed 
improvements  upon  it  that  cost  him  about  |1,100,  and, 
in  addition  to  this,  he  has  allowed  some  other  persons 
to  build  a  church  edifice  upon  the  land  at  an  expense 

of  11,100. 

« 

The  bill  correctly  states  the  date  of  the  execution  of 
the  trust  deed  mentioned  therein,  and  its  contents ;  also 
the  date  of  the  execution  of  the  deed  to  Ellas,  the  date 
of  the  death  of  J.  W.  St.  Clair,  and  the  names  of  the 
persons  who  are  his  heirs  at  law. 

The  deed  expresses  a  consideration  of  $4,450,  as  fol- 
lows: "The  payment  in  full  of  the  mortgage  or  trust 
deed  held  by  the  party  of  the  second  part  [Ellas] 
against  the  premises  herein  conveyed,  for  the  sum  of 
12,500,  the  payment  and  discharge  of  all  other  claims 
against  the  parties  of  the  first  part,  held  by  second 
party,  amounting  in  the  aggregate  to  about  |1,800,  and 
the  payment  of  $150  cash." 

We  have  seen  that  the  bill  admits  the  execution  of 
the  mortgage  referred  to,  and  puts  the  relief  claimed 
as  to  that  matter  on  the  ground  that  it  had  been  fully 
paid  off,  or  nearly  so,  when  the  deed  was  executed  on 
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March  23, 1893.  One  thousand  and  fifty  dollars  (|1,050) 
of  the  amount  secured  under  the  trust  deed  is  attacked 
on  the  following  state  of  the  testimony.      Included 

* 

within  the  latter  sum  was  an  amount  of  1550,  which  it 
was  agreed  should  be  paid  by  Ellas  to  one  James  Hamby 
in  repayment  of  a  loan  which  George  St.  Clair  had  re- 
ceived of  Hamby,  and  for  which  Hamby  had  a  mort- 
gage on  George  St.  Clair's  interest  in  a  certain  sawmill. 
James  Hamby  was  introduced,  and  testified  that  this 
money  was  repaid  to  him  by  J.  W.  St.  Clair  in  person. 
But,  on  the  other  hand/  Mr.  Ellas  produces  his  check 
book  containing  a  stub  which  reads  as  follows:  ^^f550, 
February  10, 1890.  J.  W.  St.  Clair  for  Hamby,"  and  he 
testifies  that  he  paid  not  only  this  sum  but  the  remain- 
ing f500  to  Joel  Hamby  to  make  up  the  whole  |1,050. 
We  think  the  most  probable  view  of  it  is,  that  he  paid 
the  f550  to  J.  W.  St.  Clair,  and  the  latter  paid  it  in 
person  to  James  Hamby,  and  that  the  other  |500  was 
paid  by  Ellas  in  person  or  by  check  to  Joel  Hamby. 
It  is  not  reasonable  to  suppose  that  after  an  arrange- 
ment had  been  made  with  Ellas,  whereby  he  was  to 
pay  these  Hamby  debts,  and  was  secured  by  a  trust 
deed  on  the  home  place  for  that  purpose  and  the  notes 
were  recast  in  the  form  in  which  they  appear  in  the 
trust  deed  so  as  to  also  include  an  account  then  owing 
by  J.  W.  St.  Clair  to  Ellas  making  the  aggregate  in- 
debtedness |2,500,  in  the  form  of  three  notes — ^we  say, 
it  is  not  reasonable,  after  this  arrangement  iiad  been 
perfected,  to  suppose  that  J.  W.  St.  Clair  would  have 
then  gone  and  paid  the  two  Hambys  out  of  his  own 
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means.  Taking  all  the  proof  together  we  are  con- 
strained to  find,  and  do  find,  that  the  Hamby  indebted- 
ness, James  and  Joel,  was  paid  by  Ellas  pursuant  to  his 
agreement. 

The  next  attack  made  upon  the  trust  deed  is,  that  the 
proceeds  of  certain  lumber,  etc.,  amounting  to  f  1,658.93, 
should  have  been  credited  upon  trust  notes.  The  state 
of  the  testimony  upon  this  point  is  in  substance  as  fol- 
lows :  Mrs.  N.  J.  St.  Clair,  at  that  time  the  wife  of  J. 
W.  St.  Clair,  and  now  his  widow,  testifies  in  substance 
that  the  sum  referred  to  was  to  be  placed  upon  the  note. 
But  a  close  examination  of  her  testimony  discloses  the 
fact  that  she  was  not  present  when  the  lumber  and  other 
things  were  turned  over  by  her  husband  to  Ellas,  and 
that  she  is  really  testifying  to  an  understanding  had  to 
that  effect  between  her  husband,  and  herself,  and  not  as 
to  any  real  direction  given  to  Ellas  to  make  such  ap- 
plication. In  his  testimony  Ellas  says  he  remembers 
no  such  direction,  and  he  exhibited  his  books  and 
showed  that  the  money  was  credited  on  the  general 
account  of  Mr.  St.  Clair.  The  complainants  therefore 
fail  to  make  out  this  contention.  But,  even  if  made 
out,  we  think  it  would  be  really  immaterial,  because, 
while  it  would  lessen  the  amount  due  upon  the  note,  it 
would  increase  the  amount  due  on  the  general  account. 
So  the  matter  is  as  broad  as  it  is  long  either  way. 

Mrs.  N.  J.  St.  Clair  does  indeed  state  roundly  in  her 
testimony  that  she  does  not  believe  that  her  husband 
owed  Mr.  Ellas  anything ;  that  she'  believes  sums  were 
charged  to  her  husband  for  goods  he  never  bought  or 
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money  he  never  received;  that  he  was  made  liable  for 
the  accounts  of  employees  when  he  ought  not  to  have 
been,  and  that  Mr.  Ellas  received  all  the  sawmill 
vouchers  and  had  not  accounted  for  them.  We  have  no 
doubt  that  Mrs.  St.  Clair  thoroughly  believes  all  of 
these  charges  which  she  brings  against  Mr.  Ellas  in  her 
deposition,  and  we  have  the  greatest  respect  for  her  as  a 
good  and  sensible  woman,  yet  her  beliefs  cannot  be 
taken  as  testimony.  Mr.  Ellas  exhibited  his  books 
during  the  progress  of  the  trial,  and  gave  every  oppor- 
tunity for  examination.'  But  she  was  unable  to  point 
out  any  errors,  or  at  least  failed  to  do  so.  On  the  other 
hand,  Mr.  Ellas  testifies  that  the  accounts,  during  all 
the  time  they  were  making,  were  from  time  to  time  sub- 
mitted to  Mrs.  St.  Clair  and  her  husband,  in  the  form 
of  statements  furnished,  and  that  sundry  corrections 
were  made  at  the  instance  of  St.  Clair  and  wife,  and 
that  the  balances  struck  from  time  to  time  were  agreed 
to.  There  is  no  substantial  contradiction  of  this  testi- 
mony.  Mrs.  St.  Clair  indeed  does  say  that  she  protested 
against  her  husband  being  charged  with  the  accounts  of 
mill  hands  to  whom  cash  was  paid  by  Mr.  St.  Clair; 
her  view  being  that  these  people  ought  to  take  the 
money  so  paid  them  and  settle  their  own  accounts.  No 
doubt  the  position  she  took  was  a  wise  one,  but  it  seems 
not  to  have  been  followed  in  the  management  of  the 
business.  The  mill  hands  were  allowed  to  get  goods  on 
Mr.  St.  Clair's  credit  and  Mr.  Ellas  was  not  directed 
by  Mr.  St.  Clair  to  change  this  method  of  business. 
And  so  far  as  this  matter  is  concerned,  there  is  nothing 
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in  the  record  to  show  the  amount  of  such  accounts  of 
employees  as  Mrs.  St.  Clair  from  time  to  time  objected 
to.  As  to  the  sawmill  vouchers,  Mr.  Ellas  testifies  that 
he  accounted  for  all  he  got.  Besides  this,  there  is  noth- 
ing in  the  record  to  show  how  many  vouchers  he  did 
get,  or  whether  he  paid  for  them  in  cash  or  in  goods. 
Mrs.  St.  Clair's  statements  as  to  the  vouchers  he  got  is 
evidently  a  mere  matter  of  opinion  on  her  part,  without 
.any  exact  knowledge. 

Under  all  of  the  circumstances  stated  above,  and 
after  this  great  lapse  of  time,  it  would  certainly  be  a 
rash  thing  for  us  to  hold  that  the  consideration  men- 
tioned in  the  deed  was  unfounded,  or  was  anything 
less  than  therein  stated.  The  receipt  of  the  cash  is  not 
denied  by  Mrs.  St.  Clair.  We  therefore  find  that  the 
consideration  was  paid  as  stated  in  the  deed,  and  that  it 
was  a  valid  one.  The  weight  of  the  proof  also  shows 
that  the  price  given  was  at  the  time  the  full  value  of 
the  property. 

Under  the  weight  of  the  proof,  we  must  also  find  that 
no  oppression  was  used  towards  Mr.  St.  Clair  and  Mrs. 
St.  Clair  in  procuring  the  deed  from  them;  nor  were 
they  frightened  into  making  it.  The  weight  of  the  proof 
shows  that  they  made  the  deed  because  they  were  no 
longer  able  or  willing  to  pay  interest  on  the  debt.  The 
testimony  also  shows  that  when  the  deed  was  made  they 
had  the  advice  and  assistance  of  competent  counsel. 

It  is  also  shown  that  since  the  deed  was  made,  the 
defendant  has  put  improvements  upon  the  property 
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that  cost  him  the  sum  of  fl,100.  The  extent  which 
such  improvements  enhanced  the  value  of  the  property 
is  not  shown.  The  testimony  shows  that  the  church 
was  built  upon  the  land  in  the  manner  and  at  the  cost 
stated  in  the  answer. 

As  to  the  mental  condition  of  J.  W.  St.  Clair,  we  find 
the  following :  In  1882,  J.  W.  St.  Clair  had  a  spell  of 
typhoid  fever,  from  which  he  never  wholly  recovered. 
It  left  the  blood  vessels  in  his  brain  in  a  weakened  con^ 
dition.  As  a  result  of  this,  in  1892,  there  was  some 
affusion  of  blood  on  the  surface  of  the  brain  that  pro- 
duced paralysis  on  one  side.  By  reason  of  this  latter 
illness  he  was  again  confined  to  his  bed  or  at  least  to 
the  house  a  considerable  part  of  the  time.  The  effect 
upon  his  mind  was  that  he  would  frequently  laugh  or 
cry  unexpectedly  and  without  cause  apparent  to  any 
one,  and  in  the  same  way  would  often  fly  into  sudden 
fits  of  anger.  On  one  occasion  of  the  latter  kind  he 
threatened  to  kill  his  wife  and  daughter.  Sometimes 
he  threatened  to  kill  himself,  complaining  that  his 
family  cared  nothing  for  him,  although  they  always 
treated  him  with  respect  and  tender  consideration. 
After  he  got  up  he  went  to  the  mill,  being  a  sawmill 
man,  and  resumed  his  work.  However,  his  wife,  who 
was  a  very  bright,  capable  and  intelligent  woman,  man- 
aged the  business,  planned  and  supervised  transactions 
as  far  as  he  would  permit  her  to  do  so.  He  was  not, 
however,  very  amenable  to  control,  generally  insisted 
on  having  his  own  way,  and  was  usually  allowed  to  do 
so  for  fear  that  opposition,  persisted  in,  would  have  a 
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bad  effect  upon  his  physical  and  mental  healtn  in  the 
condition  in  which  the  ravages  of  disease  had  left  him. 
In  the  management  of  his  mill  he  did  unreasonable 
things.  He  would  grow  suddenly  angry  with  one  or 
more  of  his  employees  and  order  them  to  leave,  some- 
times repeating  this  two  or  three  times  a  day,  and  would 
often  swear  at  them.  At  other  times,  he  would  tell  his 
employees  not  to  mind  him  when  he  had  these  spells, 
that  he  was  not  at  himself.  These  witnesses  testify, 
some  of  them,  that  he  was  incapacitated  in  this  way  one- 
half  of  the  time,  others  say  one-fourth  of  the  time.  Tak- 
ing all  of  the  testimony  together,  we  think  it  shows  that 
his  mind  was  very  much  weakened;  that  at  times  he 
was  wholly  irrational  and  irresponsible,  at  other  times 
he  knew  very  well  what  he  was  doing  and  could  attend 
to  ordinary  matters,  but  that  he  was  at  all  times  after 
he  was  paralyzed  in  such  a  feeble  mental  condition  as 
that  he  was  incapable  of  properly  conducting  any  mat- 
ter that  required  judgment  and  discretion,  and  could  be 
easily  overreached  by  any  designing  person.  We  fur- 
ther find,  however,  that  any  one  who  should  see  him 
only  in  what  may  be  called  his  lucid  intervals  would 
not  suspect  that  his  mind  was  seriously  impaired,  un- 
less he  should  be  called  upon  for  the  exercise  of  some 
special  mental  effort  requiring  serious  thought.  Such 
an  effort  would  probably  and  at  once  have  thrown  him 
off  his  balance. 

The  defendant  Ellas  testifies  that  he  knew  that  Mr. 
St.  Clair  had  been  paralyzed,  but  had  heard  nothing  of 
the  special  circumstances  we  have  referred  to,  until 
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they  were  introduced  into  the  testimony  in  this  cause; 
that  he  did  not  know  that  Mr.  St.  Clair  was  of  unsound 
mind ;  that  Mr.  'St.  Clair  accompanied  him  and  Mrs.  St. 
Clair  to  Huntsville,  the  county  seat  of  Scott  county, 
when  the  deed  was  made j  that  he  saw  nothing  wrong 
with  him  then,  and  that  he  talked  Very  sensibly.  There 
is  nothing  in  the  record  to  rebut  this  testimony  unless 
we  are  to  indulge  an  inference  that  Mr.  Ellas  must  have 
known  Mr.  St.  Clair's  mental  condition  because  it  was 
as  bad  as  it  was  and  he  lived  not  a  great  distance  away. 
However,  it  is  to  be  noted  that  the  testimony  as  to  his 
condition  is  confined  entirely  to  the  members  of  his  im- 
mediate family,  to  the  family  physician,  who  boarded  in 
the  house,  and  to  the  mill  hands.  It  do^s  not  seem  to 
have  been  bruited  abroad,  inasmuch  as  Mr.  St.  Clair 
was  in  form  at  least,  and  to  considerable  extent  in  fact, 
still  carrying  on  his  business.  Again,  it  must  be  re- 
membered that  the  few  incidents  shown  in  the  proof 
were  scattered  over  two  or  three  years  time.  When 
bunched  together  they  make  no  doubt  a  greater  impres- 
sion upon  the  mind  now,  than  they  did  upon  the  minds 
of  people  observing  them  at  the  time,  and  then  drawing 
inferences  as  to  his  mental  condition. 

Before  leaving  this  subject  it  is  proper  to  say  that 
we  have  read  with  a  great  deal  of  care  the  medical  testi- 
mony introduced  by  complainants,  but  while  we  admire 
the  force  and  finish  of  the  doctor's  diagnosis,  we  cannot 
wholly  agree  with  him  as  to  the  extent  of  Mr.  St.  Clair's 
incapacity.  No  doubt  his  judgment  was  largely  affected 
by  the  medical  forecast  or  prognosis  fron  the  symptoms 
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observed.  These  forecasts,  however,  in  the  nature  of 
things,  cannot  be  of  unvarying  certainty.  We  think  the 
sounder  view  is  obtained  by  taking  into  consideration 
all  of  the  proven  facts,  not  only  the  medical  facts,  but 
the  things  said  and  done  by  Mr.  St.  Clair.  From  this 
point  of  view  we  think  we  have  truly  estimated  Mr.  St 
(fair's  mental  condition. 

The  facts  bearing  upon  the  defense  of  champerty,  in 
addition  to  those  stated  in  the  bill,  are,  that  the  defend- 
ant went  into  possession  of  the  land  in  April,  1893, 
under  the  deed  of  March  23,  1893,  and  has  been  contin- 
uously in  possession,  claiming  adversely,  from  that  time 
to  the  present,  and,  of  course,  was  in  such  adverse  pos- 
session when  the  deed  was  made  to  Mr.  Greeno.  The 
fact  that  he  was  so  in  possession  was  open  to  the  obser- 
vation of  any  one  who  cared  to  look.  i 

The  facts  with  regard  to  Mr.  Oreeno^s  purchase  are, 
that  he  bought  the  property  in  the  manner  stated  in  the 
bill  and  took  a  deed  as  there  stated,  but  he  has  never 
paid  anything.  He  executed  his  check  for  f2,000,  but 
it  has  never  been  cashed.  It  is  being  held  by  Mrs.  St 
Clair,  or,  rather,  by  Judge  Parker,  in  whose  hands  she 
put  it,  to  await  the  termination  of  this  suit  He  also 
executed  the  three  notes  mentioned  in  the  bill,  each  for 
f  1,000.  We  infer  they  are  also  held  to  await  the  termi- 
nation of  this  case,  but  that  fact  is  not  distinctly  stated 
anywhere  in  the  testimony. 

The  complainant  Bennie  Bosworth  St.  Clair,  is  the 
only  heir  at  law  of  George  St.  Clair,  who  died  in  1888. 
George  St  Clair  was  a  son  of  J.  W.  St  Clair,  as  charged 
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in  the  bill.  Bennie  Bosworth  St.  Clair  is  a  minor,  and 
has  as  his  regular  guardian  Mrs.  N.  J.  St.  Olair. 

At  the  time  that  J.  W.  St.  Clair  and  wife  made  the 
deed  to  A.  C.  Ellas,  J.  W.  St.  Clair  was  the  owner  of 
the  property  conveyed,  subject  to  the  mortgage  or  trust 
deed  previously  refeiTed  to. 

The  question  to  be  determined  as  to  all  of  the  com- 
plainants, without  regard  to  the  question  of  champerty 
is,  in  the  first  place,  whether  the  deed  made  to  A.  C. 
Ellas  can  be  set  aside  because  fraudulently  procured,  or 
because  J.  W.  St.  Clair  was  of  unsound  mind  when  it 
was  made. 

The  finding  of  facts  shows  that  there  was  no  oppres- 
sion, no  misrepresentation  or  other  fraudulent  device 
practiced;  that  the  consideration  was  a  valid  one,  and 
that  it  fully  covered  the  value  of  the  property.  It  also 
shows  that  at  the  time  the  deed  was  made  J.  W.  St. 
Clair  was  of  unsound  mind  in  reality,  but  didn't  appear 
to  be  so,  talked  sensibly  at  the  time,  and  that  A.  C.  Ellas 
did  not  know  that  he  was  of  unsound  mind.  It  is  also 
shown  that  the  defendant  could  not  be  put  in  statu  quo, 
because  the  debts  that  were  used  as  the  consideration 
are  barred  by  the  statute  of  limitations,  likewise  Ite- 
cause  the  defendant  has  made  valuable  improvements 
upon  the  property.  On  this  state  of  facts  there  can  be 
jio  rescission.  Bank  v.  Sneed,  13  Pick.,  120.  In  that 
case  it  is  said :  ^^It  is  conceded  that,  as  a  general  rule, 
the  contract  of  a  lunatic  may  be  avoided.  To  this, 
however,  there  is  this  well  recognized  exception,  that 
where  a  contract  has  been  entered  into  in  good  faith^ 
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without  fraud  or  imposition^  for  a  fair  consideration^ 
without  notice  of  the  infirmity,  and  has  been  so  far  exe- 
cuted that  the  parties  cannot  be  restored  to  their  orig- 
inal position,  it  will  not  be  set  aside  by  the  court.  .  .  . 
It  is  said  that  such  a  contract  is  enforced  against  the 
party  non  compos  mentis,  not  so  much  upon  the  idea 
that  it  possesses  the  legal  essential  of  consent,  but 
rather  because,  by  means  of  an  apparent  contract,  he 
has  secured  an  advantage  or  benefit  which  cannot  be  re- 
stored to  the  other  party,  and  therefore  it  would  be  in- 
equitable to  permit  him,  or  those  in  privity  with  him, 
to  repudiate  it."  Id.  123.  After  quoting  with  appro- 
val from  several  authorities,  and  approving  others  re- 
ferred to,  the  court  adds:  "As  we  understand  these 
cases,  their  underlying  principle  is  this:  A  lunatic  or 
his  privies  will  not  be  permitted  to  repudiate  a  contract 
from  which  he  has  received  a  clear  benefit,  where  the 
other  contracting  party  acted  in  good  faith,  without 
notice  of  the  infirmity,  and  where,  upon  repudiation,  the 
status  quo  of  the  parties  cannot  be  restored.  That  this 
is  a  sound  distinction  we  entertain  no  doubt."  Under 
this  rule  the  administratrix  of  a  deceased  person  was 
held  liable  in  that  case  on  a  note  which  the  intestate  in 
his  lifetime,  while  of  unsound  mind,  executed  as  surety 
for  his  brother  in  renewal  of  previous  note  which  had 
1)een  executed  when  he  was  of  sound  mind,  the  bank 
not  being  aware  at  the  time  of  the  renewal  that  the 
surety  was  of  unsound  mind,  and  he  having  gotten  the 
benefit  of  the  four  months'  extension.  The  following 
cases  are  in  accord  with  Bank  v.  Sneed,  namely ;  Riggan 
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V.  Chreen,  80  N.  C,  236  (s.  c,  30  Am.  Bep.,  77); 
Young  v.  Stevens,  48  N.  H.,  133  (s.  c,  2  Am.  Rep.,  202) ; 
Eaton  V.  Eaton,  8  Vroom,  108  (18  Am.  Rep.,  716) ;  Crib- 
hen  y.  Maxwell,  34  Ean.,  8  (55  Am.  Rep.,  233) ;  and  in 
16  Am.  &  Eng.  Ency.  Law  (2  Ed.),  page  625.  The  rule 
as  stated  in  Bank  y.  Sneed  is  said  to  be  the  general  rule, 
and  for  the  rule  yery  numerous  authorities  are  cited,  in 
addition  to  those  we  have  specially  referred  to,  which 
are  also  found  there. 

Before  leaving  this  branch  of  the  case  it  is  proper  that 
we  should  state  with  r^;ard  to  the  position  taken  to  the 
effect  that  the  status  quo  could  not  be  restored  because 
the  notes  are  barred  and  the  account,  that  it  does  not 
affirmatively  appear  in  the  case  that  an  administrator 
has  ever  been  appointed  on  the  estate  of  J.  W.  St.  Clair, 
nor  does  the  contrary  appear.  But  in  any  event,  prob- 
ably not  more  than  six  months,  and  certainly  not  more 
than  a  year,  could  be  counted  out  on  this  ground  ( Shan. 
Code,  sec.  4451),  and  this  would  still  leave  the  notes 
barred,  also  the  account. 

It  still  remains  to  consider  the  question  of  champerty. 
This  affects  all  of  the  complainants  except  the  minor, 
Bennie  Bosworth  St.  Clair,  inasmuch  as  they  all  joined 
in  the  deed  to  Greeno  while  the  property  was  in  adverse 
possession.  Being  so  in  adverse  possession  Greeno 's 
deed  was  void.  Shannon's  Code,  sees  3171, 3172 ;  7  Yer.^ 
397 ;  3  Sneed,  469,  3  Head,  192. 

We  might  leave  the  question  of  champerty  at  this 
point,  but  the  complainants  insist  that,  upon  champerty 
being  made  to  appear,  the  court  should  dismiss  the  case 
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80  far  as  it  concerns  the  persons  involved  in  the  cham- 
pertous  transaction  without  passing  upon  the  merits  of 
the  case  as  to  them^  and  this  to  the  end  that  they  may 
hereafter  institute  their  suit  in  such  a  way  as  to  be  free 
from  the  imputation  of  champerty.  We  do  not  think 
this  is  the  true  view  of  the  matter.  It  is  certainly  true 
that  upon  finding  champerty  tainting  a  cause^  the  court 
may  dismiss  it  at  once  without  proceeding  further.  It 
is  also  sound  law  that  when  champerty  appears  the 
court  cannot  grant  any  relief  to  the  offending  complain- 
ant in  that  cause^  even  though  it  should  be  of  the  opin- 
ion that  such  party  would  be  entitled  to  a  decree  on  a 
consideration  of  the  merits.  Yet,  if  the  court  is  com- 
pelled to  examine  the  merits  of  the  cause  in  order  to  de- 
termine the  rights  of  a  co-complainant  not  tainted  with 
champerty,  as  here,  there  can  be  no  objection,  in  the  in- 
terest of  shortening  litigation,  to  entering  a  decree  on 
the  merits  as  to  all  of  the  parties,  where  such  decree  is 
adverse  to  the  right  claimed. 

The  question  has  been  discussed  as  to  whether  the 
champerty  appears  on  the  face  of  the  bill,  or  is  only 
made  to  appear  dehors.  This  contention  is  raised  in 
view  of  the  case  of  Lenoir  Heirs  v.  Mining  Company, 
reported  in  4th  Pickle,  holding,  in  effect,  that  where  the 
champerty  appears  on  the  face  of  the  bill  and  the  cham- 
pertous  vendee  and  champertous  vendor  are  joint  com- 
plainants, the  bill  will  be  dismissed,  and  the  rule  laid 
down  in  Key  v.  Snoio^  6  Pick.,  663,  that  a  champertous 
deed  cannot  be  set  up  by  way  of  defense,  it  being  abso- 
lutely void.     On  a  careful  examination  of  the  bill,  read- 
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ing  it  and  re-reading  it,  we  are  of  opinion  tlfitt  the  cham- 
perty appears  on  the  face  of  the  bill.  This  is  not  ob- 
viated by  the  statement  often  repeated  in  the  bill,  that 
the  paper  executed  was  "a  deed,  lease  or  paper  writing," 
thus  avoiding  the  statement  that  Ellas  in  fact  held  a 
ih*eil.  It  appears  from  the  all^ations  of  the  bill  that 
whatever  the  kind  of  paper  was  under  which  Ellas  was 
claiming,  he  was  claiming  the  land  adversely  to  the  com- 
plainants at  the  time  the  Oreeno  deed  was  made,  and 
was  then  taking  the  rents  and  profits  for  himself.  It 
is  also  shown  on  the  face  of  the  bill  that  Oreeno  and  his 
vendors  are  co-complainants. 

It  is  unnecessary  to  pursue  the  case  further.  From 
what  has  already  been  said,  it  is  apparent  that  upon  the 
first  grounds  stated  the  bill  must  be  dismissed  as  to  all 
of  the  complainants,  and  upon  the  second  ground,  that 
of  champerty,  must  in  any  event,  be  dismissed  as  to  all 
of  the  complainants  except  the  minor. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  court 
l)elow. 

The  other  judges  concur. 
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(nashville.   december  10,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  January  31,  1902. 

1.  LIFE  INSURANCE.  Niece  Entitled  to  Proceeds  of  Policy  on 
Uncle's  Life  as  Against  his  Widow  and  Children,  When. 
While  the  mere  relationship  of  an  uncle  to  a  nephew  or  niece  does 
not  create  an  insurable  interest  of  the  one  in  the  other,  yet 
where  a  niece  insured  the  life  of  her  uncle,  paid  the  premium i 
and  at  his  death  the  proceeds  of  the  policies  were  by  the  com- 
panies paid  over  to  the  niece,  the  widow  and  children  of  the 
insured  can  not  recover  said  proceeds  from  the  niece.  (P^i^t, 
pp,  191-195.) 

Arguendo  the  court  says,  p.  193:  "If  these  insurance  contracts 
were  yiolative  of  public  policy  and  void  and  contrary  to  good 
morals  and  conscience,  no  reason  is  perceived,  arising  out  of 
the  principles  of  th«  common  law,  why  the  payment  to  com- 
plainant is  (would  be)  less  obnoxious  than  their  payment  to  de- 
fendant In  such  case  courts  of  equity  will  leave  the  fund  ac- 
cruing from  their  payment  where  they  find  it.' 


ti 


Cited:  3  Am.  &,  Eng.  Enc.  L.,  2d  ed.,  936,  541,  notes  and  cases 
cited;  1  L.  R.,  Ch.  Div.  419;  80  Mich.  333;  110  111.  557;  Blddle 
on  Ins.,  sec.  196;  Beach  on  Ins.,  195-8;  Cook  on  Ins.,  243,  note 
and  cases  cited. 

Cited  and  distinguished:  Clement  v.  Ins.  Co.,  101  Tenn.  35,  36; 
8  Am.  ft  Eng.  Enc.  L.,  2d  ed.,  952;  100  Ky.  615  (s.  c,  38  S.  W. 
Rep.  1057). 

2.  SAME.  Gaming  and  Wagering  Statutes  Inapplicable. 
The  statutes  against  gaming  and  wagering  contracts  are  not  ap- 
plicable to  a  contract  of  insurance  made  by  a  niece  on  the  life 
of  her  uncle,  so  as  to  admit  of  a  recovery  from  the  niece  of  the 
proceeds  of  said  insurance  by  the  widow  and  children  of  the 
uncle,  there  having  been  no  money  or  thing  of  value  lost  by 
the  uncle  by  the  making  of  said  insurance  contract  (Pott,  pp, 
195-197.) 

Statutes  construed:     Shan.,  sees.  3159-8162. 
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FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
■H.  H.  Cook,  Chancellor. 

Stokes  &  Stokes,  for  complainants. 
Vbbtrees  &  Vertrees,  for  defendant. 


Wilson,  J.— This  bill  was  filed  March  6, 1901,  by  the 
widow  and  children  of  Louis  Bloomstein,  deceased,  to 
recover  from  the  defendant,  who  is  a  niece  of  said  Louis 
Bloomstein,  the  proceeds  of  two  policies  of  life  insur- 
ance which  she  had  taken  out  on  the  life  of  her  uncle, 
and  which,  after  his  death,  the  insurance  companies  had 
paid  to  her.  The  bill  avers,  in  brief,  after  stating  the 
relationship  of  the  parties  to  Louis  Bloomstein : 

1.  That  some  years  ago  the  defendant  procured  a 
policy  of  insurance  in  the  Equitable  Life  Assurance 
Society  of  the  United  States  for  |4,500,  and  a  policy  for 
f  1,000  in  the  Mutual  Benefit  Life  Insurance  Co.  of  New 
Jersey,  both  payable  to  herself,  on  the  life  of  Louis 
Bloomstein. 

2.  That  said  Louis  Bloomstein  died  October  7,  1900, 
in  Davidson  county,  Tennessee,  and  that,  a  short  while 
after  his  death,  the  two  companies  paid  to  the  defendant 
the  amount  of  said  policies,  and  that  defendant,  al- 
though demand  had  been  made  therefor,  refused  to  pay^ 


APPEALS  REPORTS,  VOL.  1.  189 

Bloomstein  v.  Bloomsteln. 

the  proceeds  of  the  policies,  or  any  part  thereof,  to  com- 
plainants. 

3.  That  the  amount  of  the  policies  was  collected  by 
the  defendant  within  the  last  year,  and  more  than  ninety 
days  sinca 

4.  That  the  defendant,  as  niece  of  said  Louis  Bloom- 
stein, had  no  insurable  interest  in  his  life ;  that  the  pol- 
icies of  insurance  she  took  out  on  his  life  were  wagering 
•contracts,  and  that  complainants,  as  the  widow  and 
children  of  said  Bloomstein,  are  entitled  to  the  sum  col- 
lected by  her,  less  the  premiums  paid  by  her  with  inter- 
est. The  prayer  of  the  bill  is  in  conformity  to  this  con- 
tention. 

The  defendant  demurred  to  the  bill,  on  the  following 
grounds : 

1.  Conceding  that  the  policies  of  insurance  men- 
tioned in  the  bill  were  wagering  contracts  because  de- 
murrant had  no  insurable  interest  in  the  life  of  Louis 
Bloomstein,  his  complaining  children  have  no  right  to 
recover,  as  the  bill  shows  that  the  widow  is  still  alive. 

2.  The  bill  shows  that  demurrant  obtained  the  in- 
surance and  paid  the  premiums  therefor,  and  that  the 
policies  were  made  payable  to  her,  and,  thus  showing 
that  neither  said  Bloomstein  nor  any  of  the  complain- 
ants obtained  the  policies,  nor  paid  any  of  the  premiums, 
nor  were  named  as  beneficiaries  therein,  they  cannot  re- 
cover, because  neither  have  any  interest  in  the  policies 
or  contracts. 

3.  That,  conceding  the  policies  described  were  wager- 
ing contracts  because  demurrant  had  no  insurable  inter- 
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est  in  the  life  of  Louis  Bloomstein,  the  complainant,  his 
widow,  cannot  maintain  this  suit  herself  in  her  own 
name,  and^the  only  action  that  can  be  maintained  is  one 
prosecuted  by  some  one  else  for  her  usa 

The  chancellor  sustained  the  demurrer  and  dismissed 
the  bill  with  cost.  After  the  demurrer  was  sustained^ 
the  complainants  were  permitted  to  amend  the  bill  so 
as  to  make  it  appear  as  the  bill  or  suit  of  Wm.  Bloom- 
stein, one  of  the  complainants,  for  the  use  of  the  other 
complainants.  This  amendment  did  not  change  the 
action  of  the  chancellor  in  sustaining  the  demurrer  and 
dismissing  the  bill. 

The  contention  of  complainants  is,  that  the  defendant 
had  no  insurable  interest  in  the  life  of  Louis  Bloom- 
stein, and  hence  that  the  policies  she  procured  on  his: 
life  were  wagering  contracts,  and  that,  this  being  so, 
she  holds  the  proceeds  of  the  policies  paid  her,  in  excess 
of  the  premiums  paid  by  her  and  interest  thereon,  for 
the  widow  and  children  of  the  insured.  In  support  of 
this  proposition  we  are  cited  to  the  following  author- 
ities :  Clement  v.  Ins.  Co.,  101  Tenn.,  35-36 ;  Am.  &  Eng. 
Enc.  L.,  vol.  3, 2d  Ed.,  952-3,  and  three  Pennsylvania  and 
one  Louisiana  case  cited  in  note  thereto;  Benefit  So- 
cieties and  Law  of  Ins.,  vol.  1,  sec.  2506;  Carmack  v, 
Lewis,  15  Wall.  (U.  S.),  64349;  Warnock,  Admr.,  v. 
Davis,  104  U.  S.,  775,  citing  Ins.  Co.  v.  Haggard,  41  Ind.,. 
118;  Stephens  v.  ^yarrGn,  101  Mass.,  564;  Beard  v» 
Sharp,  100  Ky.,  615  (s.  c,  38  S.  W.  Rep.,  1057) ;  Oilhcrt 
V.  Morse,  104  Pa.  St.,  79. 

It  is  the  law  of  this  and  many  other  states,  whatevci- 
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may  be  the  rnle  in  some  jurisdictions,  that  a  policy  of 
insurance  on  the  life  of  a  party,  taken  out  and  paid  for 
by  another  who  has  no  insurable  interest  in  the  life  in- 
sured, cannot  be  collected  if  resisted  by  the  company  is- 
suing the  policy.  Clement  v.  Ins.  Co.,  101  Tenn.,  22,  39, 
and  authorities  cited.  Such  contracts  of  insurance  are 
held  by  some  courts  to  be  wagering  or  gambling  con- 
tracts, and  by  others  to  be  noncollectible  or  nonenforce- 
able  because  in  violation  of  public  policy  and  contrary 
to  good  morals,  and  because  they  act  as  an  incentive  to 
destroy,  rather  than  preserve,  the  life  of  the  party  in- 
sured. Whatever  be  the  basis  and  origin  of  the  rule, 
whether  it  be  found  in  the  fundamental  concepts  of  the 
common  law  or  in  the  intents  of  statutes,  and  whether  it 
be  strictly  logical  or  otherwise,  we  need  not  stop  here 
to  discuss.  The  rule  of  insurable  interest  is  recognized 
and  upheld  in  this  state.  101  Tenn.,  supra.  The  rule, 
however,  as  recognized  in  this  state,  does  not  prevent  a 
party  who  has  an  insurable  interest  in  the  life  of 
another,  and  who  has  taken  out  a  policy  on  his  life,  from 
assigning  it  to  a  third  party  who  has  no  such  insurable 
interest,  provided  the  assignment  be  made  in  good  faith, 
and  not  as  a  mere  colorable  evasion  of  the  provision  in 
regard  to  wagering  contracts  and  in  order  to  validate 
or  legalize  the  sama  Authorities  supra.  Nor  need  we 
stop  to  discuss,  with  citation  of  authorities,  what  is  an 
insurable  interest  in  the  life  of  another  under  the  rule. 
It  is  sufficient  to  say,  for  the  purposes  of  this  case,  as 
it  stands  before  us,  that  the  mere  relationship  of  an 
uncle  to  a  nephew  or  niece  does  not  create  an  insurable 
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interest  in  the  one  in  the  other.    Am.  &  Eng.  Enc.  L.^ 
vol  3,  2  Ed.y  936,  541,  notes  and  cases  cited. 

But  the  fact,  as  the  case  is  before  ns,  that  this  niece 
had  no  insurable  interest  in  the  life  of  her  uncle,  does 
not,  under  the  principles  announced,  control  its  decision. 
Neither  does  the  fact  that  the  insurance  companies 
could  have  resisted  the  payment  of  the  policies  to  the 
defendant,  on  the  ground  that  they  were  wagering  con- 
tracts, include  the  further  fact  and  carry  the  proposi- 
tion of  law  that  the  policies,  having  been  paid  to  her, 
the  complainants,  as  the  widow  and  children  of  the  in- 
sured, can  collect  the  proceeds  from  her.  If  these  con- 
tracts of  insurance  were  void,  to  use  the  language  of 
some  cases,  as  wagering  contracts,  the  beneficiary  hav- 
ing no  insurable  interest  in  the  life  of  the  insured,  it  is 
difficult  to  perceive  on  what  principles  of  sound  reason 
or  equity  third  parties,  having  no  connection  with  them, 
and  who  paid  nothing,  nor  lost  anything  on  account  of 
them,  can  assert  any  rights  under  them.  As  a  matter 
of  fact  and  law,  such  contracts  are  voidable  at  the  op- 
tion of  the  insurance  companies  entering  into  them, 
under  some  decisions.  If  the  companies  see  proper  to 
w^aive  this  option  and  pay  the  party  with  whom  they 
made  the  wager,  it  affords  no  just  cause  of  complaint 
to  other  parties,  who  paid  nothing  in  connection  with 
the  wager  and  w^ho  suffered  no  detriment  by  reason  of 
the  waiver.  Louis  Bloomsteln  did  not  take  out  the  pol- 
icies in  issue  here.  He  paid  none  of  the  premiums  to 
keep  them  alive.  They  were  not  issued  to  him.  He 
made  no  assignment  of  them  after  they  were  issued. 
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His  widow  and  children  had  no  connection,  financial, 
contractual,  or  otherwise,  with  the  policies.  If  the  pol- 
icies were  wager  contracts,  the  companies  were  assur- 
edly under  no  legal  obligation  to  pay  them  to  complain- 
ants, and  if  the  complainants  could  not  legally  compel 
the  companies  to  pay  them,  their  voluntary  payment  by 
the  companies  to  another  party,  is,  it  seems  to  us,  a  mat- 
ter of  no  concern  to  complainants.  Reduced  to  its  final 
elements,  the  contention  of  complainants  is  simply  this : 
That  these  contracts  are  wager  contracts,  contrary  to 
public  policy  and  good  morals,  and  hence  nonenforce- 
able  in  law  and  in  equity ;  and  while  the  defendant,  who 
made  the  contracts  and  paid  for  them,  should  not  be 
permitted  to  retain  the  proceeds  of  their  voluntary  pay- 
ment, they  should  enjoy  them.  If  these  insurance  con- 
tracts were  violative  of  public  policy  and  void  and  con- 
trary to  good  morals  and  conscience,  no  reason  is  per- 
ceived, arising  out  of  the  principles  of  the  common  law, 
why  the  payment  to  complainant  is  less  obnoxious  than 
their  payment  to  defendant.  In  such  case  courts  of 
equity  will  leave  the  fund  accruing  from  their  payment 
where  they  find  it.  To  avoid  this  result  and  give  the 
fund  to  complainants  requires  a  clear  and  unmistakable 
fiat  of  a  valid  statute.  Worthington  v.  Curtis,  1  L.  R., 
Ch.  Div.,  419 ;  Smith  v.  Pinch,  80  Mich.,  333 ;  Johnson  v. 
Vankepps,  110  111.,  557 ;  Biddle  on  Ins.,  sec.  196 ;  Beach 
on  Ins.,  195-8;  Cook  on  Ins.,  243,  note  and  cases  cited. 
It  is  true  that  in  the  text  of  the  American  &  English 
Encyclopedia  of  Law,  vol.  9,  page  952,  2d  Ed.,  it  is  said : 

1  Tenn  Ghaii^(13) 
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"Generally,  where  the  policy  is  a  wagering  one,  the 
beneficiary,  having  no  insurable  interest,  must  account 
to  the  representative  of  the  insured,  if  the  proceeds  of 
the  policy  have  been  collected  by  him."  In  support  of 
this  text,  the  author  of  the  work  cites  the  case  of  Stam- 
baugh  V.  Blake,  15  Atl.  Rep.,  705.  This  is  a  Pennsyl- 
vania case,  and  was,  it  appears,  decided  in  1888.  This^ 
and  some  of  the  earlier  cases  in  that  state,  seem  to  sup- 
port the  general  statement  of  the  rule,  as  above  an- 
nounced in  the  Encyclopedia  of  Law.  Whether  the  rule^ 
as  thus  announced,  had  its  origin  in  a  public  policy  evi- 
denced by  the  statutes  of  that  state,  or  was  supposed  to 
exist  as  a  rule  of  common  law,  we  have  not  had  the  time 
to  investigate.  These  early  cases  from  that  state  have 
not  commended  themselves  to  the  best  text  writers  on 
insurance  law,  and,  as  we  understand,  these  decisions 
of  that  state  are  not  in  full  accord  with  its  latest  decis- 
ions.   Hoffman  v.  Hoke,  122  Pa.  St.  383. 

The  cases  from  Pennsylvania,  and  some  others  that 
might  be  cited,  supporting  more  or  less  the  contention 
of  complainants,  seem,  so  far  as  we  can  see,  to  rest  the 
doctrine  upon  the  idea  that  the  party  making  the  wager 
contract  of  insurance  and  paying  for  it,  and  to  whom 
its  proceeds  are  voluntarily  paid  by  the  insurance  com- 
pany, holds  them  in  trust  for  the  widow  and  heirs  of  the 
insured.  Stated  as  an  abstract  proposition,  it  is  with- 
out reason  or  support  in  the  principles  of  the  common 
law.  When  the  insured  takes  out  a  policy  payable  to 
an  outside  party  having  no  insurable  interest  in  his  life, 
or  assigns  a  policy  to  such  a  party,  who  thereafter  pays 
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the  premiums  to  keep  it  afloat,  there  may  be  some  foun- 
dation in  reason  for  the  rule  that  the  party  who  pays  the 
premiums  can  hold  the  proceeds  only  for  the  reimburse- 
ment or  repayment  of  his  advances.  This  is,  in  effect, 
the  Kentucky  case  of  Beard  v.  Sharp,  100  Ky.,  615  (s. 
c,  38  8.  W.  Rep.,  1057),  and  a  number  of  other  cases 
that  might  be  referred  to.  . ,  ..^r^v  i^!   ; 

If  the  complainants  cannot  recover  under  the  com^ 
mon  law  principles  applicable  to  the  subject,  can  they 
do  so  under  our  statute  relating  to  gambling  contracts? 
We  think  not.  These  statutes,  so  far  as  necessary  to  be 
quoted,  are: 

"All  contracts  founded,  in  whole  or  in  part,  on  a 
gambling  or  wagering  consideration,  shall  be  void  to  the 
extent  of  such  consideration. 

"No  money  or  property  of  any  kind,  won  by  any  spe- 
cies or  mode  of  gambling,  shall  be  recovered  by  action. 

"Any  person  who  has  paid  any  money  or  delivered 
anything  of  value  lost  upon  any  game  or  wager,  may 
recover  such  money,  thing,  or  its  value,  by  action  com- 
menced within  ninety  days  from  the  time  of  such  pay- 
ment or  delivery. 

"Any  other  person  may,  after  the  expiration  of  the 
ninety  days,  and  within  twelve  months  thereafter,  re- 
cover the  amount  of  such  money>  thing,  or  its  value,  by 
action  for  the  use  of  the  wife;  or,  if  no  wife,  the  chil4 
or  children ;  and  if  no  child  or  children,  the  next  of  kin 
of  the  loser."     [Shan.,  sees!  3159-3162.] 

It  is  upon  this  last  section  of  the  statutes  quoted  that 
complainants  found  their  contention,  in  so  far  as  they 
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rest  it  upon  the  statutes  against  gaming  op  wagering 
contracts.  Now,  neither  the  complainants  nor  Louis 
Bloomstein,  their  husband  and  father,  so  far  as  is  dis- 
closed by  this  record,  made  any  bet,  or  entered  into  any 
wagering  contract;  nor  have  they  lost  anything  as  the 
result  of  any  wager;  nor  has  defendant  received  any 
money  or  thing  of  value  as  the  result  of  any  wager  made 
by  complainants  or  Louis  Bloomstein. 
^  But,  upon  the  basis  of  a  gaming  contract  pure  and 
simple,  the  case  in  hand  amounts  to  this :  The  defend- 
ant bet  the  insurance  companies  that  Louis  Bloomstein 
would  not  live  a  given  number  of  years,  and  the  insur- 
ance companies  bet  her  so  much  that  he  would,  in  con- 
sideration of  certain  sums  paid,  and  to  be  paid,  by  the 
defendant,  at  stated  periods.  Neither  complainants 
nor  Louis  Bloomstein  had  anything  to  do  with  the  bet, 
and  neither  advanced  nor  lost  anything  in  consequence 
of  it. 

Gambling  in  insurance  is,  under  the  statute,  like 
gambling  on  cards,  three  card  monte,  or  other  like 
things  defined  therein.  To  entitle  the  widow  and  chil- 
dren to  recover,  the  husband  and  father  must  have  lost 
in  the  game,  money  or  something  of  value.  So  far  as  is 
disclosed  by  the  record,  Louis  Bloomstein  did  not  know, 
at  the  time,  and  died  without  knowing,  that  his  niece 
had  made  a  bet  or  wager  on  the  shortness  or  length  of 
his  life.  It  is  not  intimated  that  this  bet,  if  bet  it  was, 
shortened  his  life,  or  that  it  prevented  him,  or  the  com- 
plainants, from  taking  out  insurance  on  his  life. 


APPEALS  REPORTS,  VOL.  1.  197 

Bloomstein  v.  Bloomstein. 

We  are  of  the  opinion  that  there  is  no  error  in  the 
decree  of  the  chancellor,  and  it  will  be  affirmed  with 
cost. 

The  other  judges  concur. 
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(KNOXVILLE.    JUNE  22,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  Noyember  21,  1001. 

1.  CONDITION  SUBSEQUENT.     Marriage  Contract. 

The  words,  "should  there  be  no  heirs  bom  to  this  contemplated 
marriage  .  .  .  it  is  covenanted/'  etc.,  followed  by  the  stip- 
ulations of  the  contract,  operate  as  a  condition  subsequent,  and 
upon  the  birth  of  a  posthumous  child  the  contract  terminates. 
{Post,  pp.  207-209.) 

Cited:  Kirk  v.  Burkholtz,  3  Tenn.  Chy.  421,  425;  Beecher  y. 
Hicks,  7  Lea  207,  211,  212;  14  Conn.  92;  22  Pick.  480;  2  Ohio 
St.  380;  70  Pa.  St.  235;  20  Barb.  458;  1  Nev.  40;  1  Lead.  Cas. 
Real  Prop.  (Sharswood  &  Budd),  123-5;  2  L.  R.  A.  372,  377;  8 
Conn.  79;  71  N.  Y.  154;  7  West.  Rep.  217;  118  m.  274;  42  la. 
600;  22  W.  Va.  130;  100  Ind.  477;  2  West.  Rep.  350;  105  Ind.  17- 
27;  2  Dutch.  13. 

2.  MISTAKE  OF  LAW.    False  Representation. 

Relief  win  be  granted  against  a  mistake  of  law  superinduced  by 
the  false  representations  of  the  other  contracting  party — e.  g.. 
where  a  young  and  Inexperienced  woman,  about  to  make  a  mar- 
riage contract  with  an  aged  man,  experienced  in  business,  rely- 
ing upon  his  advice.  Is  told  by  him  that  no  stipulation  concern- 
ing a  home  for  her  could  go  Into  a  marriage  contract.  {Past, 
pp.  209,  210.) 

Cited:    Spurlock  v.  Brown,  7  Pick.  241,  261. 

3.  FRAUD.    Marriage  Contract  Set  Aside  For. 

A  marriage  contract  procured  under  the  following  dlrcumstances 
will  be  set  aside  for  fraud,  viz.:  A  young  and  Inexperienced 
girl  becomes  engaged  to  marry  an  aged,  experienced  man;  af- 
afterward  he  insists  on  the  making  of  a  marriage  contract,  and 
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she,  without  counsel  of  any  kind  except  his  own,  and  relying 
thereon,  and  not  being  informed  as  to  his  financial  condition, 
agrees  thereto.  The  contract  is  grossly  inadequate  in  its  pro- 
visions for  her  in  view  of  the  value  of  his  estate.  (Post,  pp. 
210,  211.) 

Cited:     Spurlock  v.  Brown,  7  Pick.  241,  261. 

4.  EVIDENCE.  Sufficient  to  EsUblish  Fraud  in  Procuring  Mar^ 
riage  Contract. 
There  is  no  rule  of  law  which  would  render  insufficient  the  testi- 
mony of  a  widow  alone  to  prove  fraud  practiced  on  her  in  pro- 
curing a  marriage  contract,  where  that  testimony  is  artless  and 
honest  and  is  corroborated  in  several  important  particulars. 
(Post,  pp.  211,  212.) 


FROM  SEVIBR. 


Appeal  from  the  Chancery  Court  of  Sevier  County.- 
John  P.  Smith,  Chancellor. 

ZiRKLE  and  MoMahan,  for  complainants. 

J.  R.  Pbnland  and  W.  G.  Caton,  for  defendant 


.  Neil,  J. — Finding  in  the  brief  of  counsel  for  Minerva 
Ann  Ellis  a  very  fair  statement  of  the  case^  we  adopt  it 
It  is  as  follows : 

^^The  original  bill  was  filed  by  complainants  against 
Mrs.  Minerva  Ann  Ellis,  as  widow  of  Dr.  J.  O.  Ellis, 
alleging  that  they  as  brothers  and  nephews  and  nieces 
of  Dr.  Ellis,  were  his  heirs  and  distributeecf,  he  having 
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died  childless ;  that  he  and  respondent  had  before  their 
marriage  entered  into  a  contract  fixing  her  rights  in  his 
estate  and  thereby  surrendering  her  rights  of  homestead, 
dower  and  all  other  rights  in  his  estate;  and  seeking  to 
have  the  contract  enforced  against  the  widow.  This 
was  the  principal  purpose  of  the  bill.  Shfe  answered  the 
bill.  She  also  filed  a  cross-bill  alleging  the  death,  in- 
testate, of  her  said  husband  and  the  birth  of  a  post- 
humous child,  a  daughter,  the  cross  respondent  Johnnie 
C.  Ellis;  that  by  the  birth  of  such  child  the  supposed 
rights  of  complainants  as  brothers  and  nephews  and 
nieces  were  cut  off  and  excluded ;  that  the  so-called  mar- 
riage contract  was  null  and  of  no  effect  for  various  rea- 
sons set  out  in  the  cross-bill,  and  seeking  to  have  same 
set  aside  and  her  rights  as  widow  of  an  intestate  in  and 
to  her  late  husband's  real  and  personal  estate  estab- 
lished and  decreed.  The  cross-bill  was  answered  by  the 
minor  Johnnie  C.  Ellis  by  guardians  ad  litem  and  also 
by  the  administrator  of  Dr.  J.  C.  Ellis'  estate.  The 
original  bill  was  dismissed  but  the  cross-bill  was  al- 
lowed to  stand  as  an  original  bill.  The  court  decreed 
the  marriage  contract  null  and  void,  from  which  the 
minor  heir  and  administrator  have  appealed.  The  par- 
ties now  in  real  interest  are  the  widow  and  child  only. 
"Dr.  J.  C.  Ellis  was  a  widower  of  sixty-eight  years, 
residing  and  engaged  in  business,  and  in  the  practice  of 
his  profession,  at  Trundle's  Cross  Roads  in  Sevier 
County ;  he  had  no  children  or  descendants  of  children ; 
he  was  a  man  of  considerable  wealth  in  that  community, 
being  worth  in  real  and  personal  estate  about  f35,000; 
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he  was  of  an  extremely  economical  disposition  and  had 
himself  accumulated  his  fortune  by  industry  and  fru- 
gality; he  was  also  of  a  retiring,  reticent  disposition, 
not  discussing  or  wishint;  others  to  discuss  his  or  other 
affairs.  Nearly  three-fourths  of  his  estate  was  in  per- 
sonal property.  At  this  time  his  heirs  and  distributees, 
presumptive,  were  two  brothers  and  the  children  of  two 
deceased  brothers.  About  two  years  prior  to  the  date 
of  their  marriage,  October  29, 1899,  he  began  to  visit  the 
cross-complainant,  then  Miss  Minerva  Ann  Simpson. 
She  was  at  that  date  a  young  lady  of  some  21  years,  re- 
siding with  her  step-grandfather  about  one  mile  from 
the  residence  of  Dr.  Ellis.  She  resided  there  some  three 
years  with  her  grandparents,  during  which  time  she 
knew  Dr.  Ellis.  Her  parents  were  poor;  she  had  no 
estate  in  existence  or  prospective;  she  was  a  young 
woman  of  limited  education  and  of  no  business  exper- 
ience whatever;  her  advantages  and  opportunities  had 
been  circumscribed;  she  possessed  nothing  of  value  ex- 
cept her  good  sense,  sound  discretion  and  fair  name; 
she  was  a  young  womi^  against  whom  nothing  to  her 
detriment  could  be  urged  by  Dr.  Ellis*  relatives. 

"Matters  between  them  progressed,  presumably,  in 
the  usual  way  until  they  became  engaged  to  marry, 
about  two  months  prior  to  May,  1899.  The  marriage 
was  fixed  for  this  month  but  because  Dr.  Ellis  failed 
to  get  possession  of  his  home,  then  rented,  and  to  com- 
plete his  other  arrangements,  it  was,  at  his  instance, 
postponed. 

"Up  to  this  time  and  until  some  time  afterwards, 
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about  June  or  July  following,  the  flubject-matter  of  the 
marriage  contract  was  not  spoken  of  or  even  thought  of 
by  cross-complainant.  Dr.  Ellis  first  introduced  the 
subject.  She  at  first  objected  to  any  contract;  he  in- 
sisted ;  she  yielded ;  he  agreed  and  stated  to  her  that  she 
should  have  ?3,000  and  a  good  home  and  everything  sur- 
rounding it;  that  if  he  survived,  her  relatives  should 
have  12,000,  and  that  he  would  have  a  contract  drawn 
accordingly  at  Sevierville. 

"Afterwards,  she  being  at  the  home  of  her  parents 
south  of  Knoxville,  he  wrote  her  to  meet  him  in  Knox- 
ville  on  a  certain  day  to  sign  and  execute  the  contract ; 
she  went  over  to  the  city;  he  met  her  with  a  contract 
formally  drawn  up ;  she  read  it  over  and  found  it  as  she 
expresses  it,  ^nothing  like  the  one  he  said  he  would 
make.'  The  written  contract  presented  was  materially 
different  from  the  one  agreed  on  in  parol  in  the  follow- 
ing particulars:  (1)  It  provided  for  her  {2,000  in 
case  she  survived,  instead  of  (3,000.  (2)  It  provided 
for  her  relatives,  in  case  he  survived  |1,000  instead  of 
f2,0p0.  (3)  It  entirely  left  out  any  provision  for  a 
home  and  the  things  surrounding  it.  (4)  It  pro- 
vided, in  case  of  separation,  regardless  of  the  considera- 
tion or  on  what  account,  that  the  contract  should  be 
void,  and  absolutely  precluded  her  from  appealing  to 
court  for  any  redress  whatever.  She  at  first  declined  to 
sign  such  a  contract.  Without  allowing  her  time  to  re- 
flect or  opportunity  to  consult  with  her  parents  or  any 
one  else,  he  insisted,  and  urged,  that  she  should  sign  and 
acknowledge  the  contract.    He  represented  to  her  then 
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and  there  that  a  provision  in  real  estate  could  not  be 
made  for  her  in  such  a  contract^  which  she  relied  on; 
that  he  would  otherwise  suitably  provide  for  her  and 
urged  and  pressed  the  matter  until  she  went  with  him  to 
the  office  of  the  county  clerk  and  signed  and  acknowl- 
edged the  contract  This  occurred  October  12, 1899.  He 
took  the  contract  and  kept  it  from  her  thereafter  as  long 
as  he  lived.  They  were  married  on  the  29th.  He  lived 
until  March  15th,  following,  when  he  died  intestate.  On 
August  4th  following  a  child  was  bom  as  the  post- 
humous issue  of  their  mari'iage.  Dr.  Ellis  in  this  trans- 
action undertook  to  and  did  advise  his  intended  wife; 
not  only  this  but  he  insisted  that  she  should  not  speak 
of  the  contract  or  their  marriage  with  any  one,  thus 
making  himself  her  adviser  and  excluding  her  from  all 
other  advice." 

The  marriage  contract  referred  to  is  as  follows: 
"This  agreement,  made  and  entered  into  this  the  2d 
day  of  October,  1899,  between  J.  0.  Ellis  of  the  first  part 
and  Minerva  Ann  Simpson  of  the  second  part,  witnes- 
seth:  That  the  said  J.  C.  Ellis,  in  consideration  of  a 
marriage  about  to  take  place  between  them,  J.  0.  Ellis 
and  Minerva  Ann  Simpson,  should  there  be  no  heirs 
bom  to  this  contemplated  marriage,  the  said  J.  C.  Ellis 
covenants  and  agrees  to  make  and  provide  a  suitable 
settlement  upon  and  for  the  use  and  benefit  of  Minerva 
Ann  Simpson,  his  intended  wife.  Therefore,  in  consid- 
eration of  the  foregoing  promises,  it  is  covenanted  and 
agreed  by  and  between  the  parties  hereto,  to  wit :  The 
said  J.  C.  Ellis  does  for  himself,  his  heirs  and  assigns, 
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in  the  event  the  said  Minerva  Ann  Simpson  survives 
him,  his  executor  or  administrator  shall  pay  her  the 
sum  of  two  thousand  dollars  (12,000)  but  should  she 
die  first,  the  said  J.  G.  Ellis  covenants  and  agrees  to  pay 
her  heirs  the  sum  of  one  thousand  (|1,000)  dollars;  and 
further  it  is  agreed  between  the  parties,  if  the  marriage- 
does  take  place  and  she  should  outlivje  him,  she  shall 
not  claim  any  share  or  interest  in  his  estate  except  a» 
before  mentioned.  The  said  Minerva  Ann  Simpson 
covenants  and  agrees  with  J.  G.  Ellis  that  the  sum  of 
two  thousand  dollars  to  be  paid  her  if  she  survives  him,, 
and  also  the  sum  of  one  thousand  dollars  to  be  paid  her 
heirs  should  she  die  first,  does,  for  herself,  her  heirs  and 
assigns,  covenants  and  agrees  with  J.  G.  Ellis  that  the 
amounts  specified  to  be  paid  her  or  heirs  on  the  condi- 
tions before  mentioned,  should  be  in  lieu  of  her  dower 
and  in  full  satisfaction  of  her  interest  in  his  estate  and 
shall  forever  debar  her  from  claiming  an  interest  in 
same.  It  is  further  agreed  between  parties,  should  she 
survive  him  she  is  to  have  and  hold  all  the  household 
furniture.  It  is  further  agreed  between  the  parties  to 
this  contract  that  should  their  married  life  not  be  a 
happy  one  and  should  a  separation  take  place,  this 
agreement  or  contract  shall  be  void;  and  the  said 
Minerva  Ann  Simpson  does  hereby  expressly  agree  with 
the  said  J.  G.  Ellis  that  she  will  not  institute,  nor  will 
she  cause  to  be  instituted,  any  court  proceedings  to  re- 
cover alimony  or  anything  else  for  her  or  her  heirs.    In 


APPEALS  EEPORTS,  VOL.  1.  205 

£1118  y.  Ellis. 

witness  whereof^  we  have  hereunto  set  our  hands  and 
seals  on  the  day  first  above  written. 

"J.  0.  Ellis, 

"MiNBEVA  Ann  Simpson/^ 

The  chancellop  decreed  in  favor  of  the  cross-complain- 
ant, declaring  the  marriage  contract  inoperative  and 
void,  and  directing  that  commissioners  appointed  by 
him  should  lay  ofF  the  dower  and  homestead,  and  also 
that  a  year's  support  should  be  set  apart  to  her  as  the 
widow,  and  that  her  rights  should  be  settled  generally 
regardless  of  the  marriage  contract. 

From  this  decree  the  minor  defendant  has  appealed 
by  his  guardians  nd  litem,  and  the  administrator  has 
also  appealed,  and  the  minor  has  assigned  errors  by  his 
guardians  ad  litem. 

The  first  point  f o  be  considered  is  whether  the  mar- 
riage contract  did  not  become  inoperative,  according  to 
its  own  terms,  upon  the  birth  of  issua  The  chancellor 
80  held,  and  the  guardians  ad  litem  assigned  this  for 
error.  The  argument  made  in  support  of  this  assign- 
ment is  that  the  clause  in  question,  ^^should  there  be  no 
heirs  bom  to  this  contemplated  marriage,"  is  no  part 
of  the  contract  proper,  "but  simply  a  condition  in  ihe 
introductory  words  or  caption  of  the  contract,  which  in 
nowise  affects  its  validity.''  There  are  certain  technical 
words  proper  in  themselves  to  make  a  condition.  These 
are  suh  conditione  proviso,  itaquod,  etc.  "But"  says  a 
learned  author,  "these  words  are  not  necessary  to  create 
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a  condition ;  it  may  be  created  by  any  words  which  show 
a  clear,  unmistakable  intention  on  the  part  of  a  grantor 
or  devisor  to  create  an  estate  on  condition,  regard  being 
had  to  the  whole  of  the  deed  or  will  in  which  they  oc- 
cur." citing  Bacon  v.  Huntington,  14  Conn.,  92;  Hap- 
good  V.  Haughton,  22  Pick.,  480;  Leasee  of  Worman  v. 
Teagarden,  2  Ohio  St.,  380;  Waters  v.  Bredin,  70  Pa. 
St.,  235 ;  Underhill  v.  Saratoga  &  Washington  B.  B.  Co., 
20  Barb.,  458 ;  Hamilton  v.  Kneeland,  1  Nev.,  40.  "See 
1  Leading  Cas.  Real  Prop.  Sharswood  &  Budd,  123, 124. 
In  Kirk  v.  Burkholtz,  3  Tenn.  Oh.  Rep.,  421,  425,  it  is 
said:  "In  modem  times  the  inclination  of  the  courts 
is  to  look  to  the  whole  of  an  instrument,  without  refer- 
ence to  mere  formal  divisions,  with  a  view  to  ascertain 
the  real  intention  of  the  parties  and  not  to  lay  much 
stress  on  technical  rules  except  as  a  dernier  resort."  See 
also  the  same  thought  expressed  in  Beecher  v.  Hicks,  7 
Lea,  207,  211,  212.  It  is  also  said  in  McNutt  v.  McNutt 
(Ind.),  2  L.  R.  A.,  372,  377:  "Reason  and  authority  are 
both  in  favor  of  a  liberal  construction  of  these  contracts, 
for  their  purpose  is  to  prevent  strife,  secure  peace,  ad- 
just rights,  and  settle  the  question  of  marital  rights  in 
property.  From  the  earliest  years  of  the  law,  the  courts 
of  chancery,  respecting  the  iron  rule  of  the  common  law, 
have  favored  contracts  of  this  character,  and  this  rule 
of  equity  has  been  grafted  into  the  body  of  the  American 
jurisprudence."  Oiting  Andrews  v.  Andrews,  8  Oonn., 
79;  Pierce  v.  Pierce,  71  N.  Y.,  154;  Barth  v.  lAnes,  7 
Western  Rep.,  217,  118  111.,  274;  Jacobs  v.  Jacobs,  42 
Iowa,  600 ;  Beard  v.  Beard,  22  West  Va.,  130 ;  Shuee  v. 
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•  Shuee,  100  Ind.,  477 ;  Wright  v.  Jones,  2  Wes.  Rep.,  350 ; 
105  Ind,  17  to  27.  The  instrument  must  also,  like 
others,  be  construed  in  the  light  of  the  surrounding  cir- 
cumstances ;  although  it  is  true  as  a  matter  of  law,  that 
a  condition  will  not  be  raised  merely  from  the  state  of 
affairs  existing  at  the  time  of  the  grant  Southard  v. 
Central  R.  B.  New  Jersey,  2  Dutch,  13,  Blanchard,  1 
Lead,  Cas.  Real  Prop.  (Sharswood  &  Budd),  125.  But 
such  surrounding  facts  may  be  used  to  throw  light  on 
the  meaning  of  the  parties,  when  language  is  used  in  the 
instrument  indicating  a  condition.  With  these  princi- 
ples in  view  we  proceed  to  a  brief  examination  of  the 
instrument. 

The  existence  of  the  condition  as  such  and  its  mean- 
ing become  clear  if  we  reproduce  the  instrument  with 
that  clause  left  out,  and  then  consider  the  clause  in  re- 
lation to  what  is  left.  Thus  ,  (leaving  out  some  surplus 
words) :  "The  said  J.  C.  Ellis,  in  consideration  of  a 
marriage  about  to^take  place  between  J.  0.  Ellis  and 
Minerva  Ann  Simpson,  covenants  and  agrees  to  make 
and  provide  a  suitable  settlement  upon  and  for  the  use 
and  benefit  of  Minerva  Ann  Simpson,  his  intended  wife. 
Therefore  ...  it  is  covenanted  and  agreed  by  and 
between  the  parties  hereto,  to-wit,^'  then  follows  the 
terms  of  the  settlement.  It  is  seen  that  the  clause 
which  we  have  omitted  ( "should  there  be  no  heirs  born 
to  this  contemplated  marriage")  has  no  place  in  the 
construction  and  expression  of  the  settlement  and  that 
it  must  operate  as  a  condition  subsequent,  upon  the  hap- 
pening of  which  the  settlement,  or  rather  the  contract. 
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is  to  terminate^  otherwise  it  has  no  meaning.  This 
being  true  it  necessarily  follows  that  it  must  have  been 
intended  to  operate  as  such  condition.  Again^  when  we 
look  to  the  surrounding  circumstances  this  conclusion 
is  supported  and  strengthened.  Here  was  an  old  man^ 
sixty-eight  years  of  age,  and  childless,  about  to  take  a 
young  woman  of  twenty-three.  He  had  brothers  and 
sisters  or  the  descendants  of  these.  He  naturally 
looked  upon  these  as  persons  who  had  reasonably  ex- 
pected to  enjoy  his  estate  upon  his  demise.  He  was 
bound  to  them  by  ties  of  relationship  and  affection.'  In 
the  ordinary  course  of  nature  he  could  not  hope  to  live 
many  years,  but  his  contemplated  wife  had  before  her 
a  long  life  expectancy.  If  no  children  should  bless 
their  union  he  had  before  him  the  prospect  of  soon  leav- 
ing a  rich  young  widow  and  a  number  of  disappointed 
nephews  and  nieces  besides  his  brothers.  In  this  view 
it  was  entirely  natural  that  he  should  require  that  his 
young  wife,  or  intended  wife,  should  enter  into  a  con- 
tract for  a  settlement  upon  her  of  a  reasonable  portion 
of  his  estate,  to  the  end  that  the  residue  might  go  to  his 
next  of  kin.  All  of  this,  however,  as  we  have  stated, 
was  on  the  hypothesis  that  she  should  bear  him  no  chil- 
dren. In  the  case  of  the  birth  of  a  child  or  children,  the 
whole  *  complexion  of  his  thoughts  would  certainly 
change.  Such  an  event  would  at  once  place  beyond  the 
pale  of  his  contemplation  his  nephews  and  his  nieces  and 
his  brothers,  and  would  at  once  likewise  destroy  in  their 
own  minds  all  expectation  of  inheriting  from  him. 
Thenceforth  his  wife  would  appear  to  him  in  a  new 
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ligkty  as  the  mother  of  his  children,  the  most  sacred  re- 
lation which  any  woman  can  bear  to  her  husband.  Hav- 
ing  in  view  this  latter  situation,  it  was  entirely  reason- 
able that  he  should  say  that  this  contract  should  not  be 
binding  on  her  if  there  should  be  children.  The 
thought,  it  is  true,  is  expressed  very  briefly  in  the  in- 
strument, but  we  think  sufficiently.  The  substance  of 
the  matter,  as  set  out  in  the  contract,  was:  if  there 
should  be  no  children  our  mutual  rights  are  to  be  thus 
and  thus ;  that  is,  the  term  of  the  settlement  stated.  The 
necessary  result  of  this  would  be  that  if  there  should  be 
children,  then  their  mutual  rights  would  be  r^ulated 
by  the  law,  and  not  by  contract. 

In  the.  foregoing  discussion  we  have  construed  the 
word  heirs  to  mean  children.  We  think  there  can  be 
no  doubt  of  this  being  the  proper  construction  in  the 
clause  discussed.  The  word  has  often  been  so  construed 
in  this  and  other  states,  where  the  context  and  the  sur- 
rounding circumstances  at  the  time  of  the  execution  of 
the  contract,  indicate  that  as  the  true  meaning. 

The  next  point  to  be  considered  arises  upon  the  alle- 
gation of  fraud  made  against  the  instrument.  The  sub- 
stance of  this  matter  is  that  Dr.  Ellis  was  a  man  of  age 
and  experience  in  business  affairs,  while  his  intended 
wife  was  young  and  inexperienced,  and  she  confided  en- 
tirely in  him.  In  this  situation  he  undertook  to  advise^ 
her  as  to  the  legal  capabilities  of  a  marriage  contract. 
In  their  previous  oral  n^otiations  he  had  agreed  to  se- 
cure to  her  a  home  in  this  instrument    However,  when 

1  Tenn  Chan— (14) 


210  TENNESSEE  CHANCERY 

Ellis  T.  Ellis. 

it  came  to  its  execution  and  was  presented  to  her  for 
signature,  it  contained  no  stipulation  about  a  home. 
When  she  observed  this  he  told  her  that  such  a  term 
could  not  go  into  a  marriage  contract.  This  of  course 
was  a  fraud.  While  usually  there  cannot  be  any  relief 
granted  against  a  mistake  of  law,  yet,  when  that  mis- 
take is  superinduced  by  a  representation  of  the  other 
contracting  party,  relief  can  be  granted,  and  will  al- 
ways be  accorded  in  a  court  of  equity.  Spurlock  v. 
Brown,  7  Pick.,  241,  261. 

It  is  also  insisted  that  the  cross-complainant  would 
be  entitled  to  a  rescission  on  the  following  ground: 
namely:  She  and  Dr.  Ellis  had  become  engaged  to  be 
married  before  anything  was  said  about  a  marriage  con- 
tract, this  being  a  matter  subsequently  brought  for- 
ward; that  by  reason  of  such  contract  having  been  en- 
tered into,  cross-complainant  had  acquired  a  valuable 
right,  for  which  she  might  have  recovered  full  compen- 
sation in  case  he  had  failed  to  carry  out  his  contract  by 
marrying  her;  that  the  subsequent  contract,  the  one 
which  we  now  have  under  consideration,  was  but  an 
arrangement  as  to  property  right;  that  in  view  of  her 
youth  and  inexperience,  and  her  reliance  upon  and  con- 
fidence in  him,  it  was  due  to  her  that  he  should  make 
such  a  disclosure  of  his  financial  condition  as  to  enable 
her  to  act  intelligently  in  surrendering  her  rights,  or 
any  part  of  her  rights  in  his  property ;  that  he  made  no 
such  disclosure  to  her,  and  she  had  no  adequate  con- 
ception of  the  amount  and  value  of  his  estate ;  and,  fin- 
ally, that  the  provision  made  for  her  was  grossly  inade- 
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qnate  in  view  of  the  fact  that  he  was  possessed  of  an 
estate  at  the  time  worth  at  least  |35,000.  It  is  said  that 
a  contract  so  procured  should  be  set  aside  at  the  option 
of  the  injured  party,  for  the  fraud  so  practiced.  We 
think  the  contention  is  a  sound  one  and  it  is  fully  sus- 
tained by  Spurlock  v.  Brown,  supra. 

There  are  some  other  points  suggested  in  the  able 
brief  and  argument  filed  by  counsel  for  cross-complain- 
ant, but  we  think  it  is  unnecessary  to  go  into  these  mat- 
ters, either  of  the  foregoing  points  being  sufficient  to 
rest  the  case  upon. 

However,  before  closing  the  opinion,  we  should  notice 

m 

a  point  made  by  counsel  for  the  guardians  ad  litem  to 
the  effect  that  substantially  all  of  the  facts  stated  in  the 
finding  of  facts  except  as  to  values  are  taken  from  the 
deposition  of  the  cross-complainant.  It  is  said  that  her 
testimony  alone  is  not  sufficient  to  prove  the  fraud  al- 
leged, or  the  facts  on  which  the  charge  of  fraud  is  made 
to  rest.  We  know  of  no  authorities  which  sustain  this 
contention.  We  have  examined  all  of  those  cited  to  us 
by  counsel  for  the  guardian  ad  litem,  and  we  find  that 
they  fail  to  sustain  the  point.  Of  course,  to  one  in  the 
situation  in  which  the  cross-complainant  found  herself 
at  the  death  of  her  husband,  there  was  a  great  tempta- 
tion to  fabricate  evidence,  if  we  may  suppose  that  she 
was  normally  capable  of  such  a  thing.  This  great  self- 
interest  no  doubt  requires  of  the  court  a  careful  scru- 
tiny of  her  testimony,  with  a  view  to  observing  any  evi- 
dences there  may  be  of  falsification  or  invention  on  her 
part.     But  if  the  court,  after  such  scrutiny,  deems  her 
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worthy  of  belief^  we  see  no  reaaon  in  fact,  and  know  of 
no  rule  of  law,  that  would  prevent  our  giving  to  her 
testimony  the  fullest  credence.  We  have  read  that  tes- 
timony carefully.  We  have  found  her  artless  and  hon- 
est There  is  no  tendency  to  concealment  or  undue 
amplification.  Moreover,  she  is  corroborated  in  several 
important  particulars.  It  follows  that  the  chancellor 
correctly  held  that  the  marriage  contract  was  not  bind- 
ing upon  Mrs.  Ellis. 

Let  the  decree  of  the  chancellor  be  affirmed  in  all  re- 
spects, and  the  cause  remanded  for  further  proceedings. 
The  costs  of  this  court  will  be  paid  by  the  administrator 
out  of  the  funds  of  the  estate.  The  costs  of  the  court 
below  will  be  paid  as  decreed  by  the  chancellor. 

All  the  judges  concur. 
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Stevens  v.  Ozbubn. 
(knoxville.   september  12,  1901.) 

Affirmed  by  the  Supreme  Court  without  modlflcation,  —  1901.  j 

1.  EVIDENCE.     Identity  of  Former  Slave.  ' 

The  agreement  of  the  name  of  complainant,  an  ex-slave,  and  of 
the  names  of  his  sisters  with  those  of  the  devisees  in  a  will; 
the  fact  that  said  devisQes,  then  young  children,  were  taken  to 
Georgia  by  their  master  before  the  civil  war,  and  that  com- 
plainant was  found  in  the  town  in  (Georgia  where  the  devisee 
of  the  same  name  had  been  located  on  inquiry  at  his  old  home 
in  this  state;  that  complainant  remembered  to  have  been 
brought  from  some  other  state  into  Georgia — are  sufficient  to 
identify  the  complainant  as  the  only  living  devisee  named  in 
the  will,  his  brothers  and  sisters  having  died,  although  the 
complainant  himself,  an  ignorant,  stupid  negro,  has  no  recol- 
lection of  his  father,  mother  or  former  master,  or  of  ever  having 
resided  in  Tennessee,  though  he  remembered  to  have  lived 
in  some  other  state  than  Georgia.    {Post,  pp.  221-224.) 

2.  FRAUD.    Grossly  Inadequate  Consideration  Plenary  Proof  of. 
Consideration  of  five  dollars  given  for  property  worth  one  thou- 

s^^d  dollars,  is  so  grossly  inadequate  as  to  shock  the  conscience 
and  is  plenary  proof  of  fraud.    (Post,  p,  224.) 

Cited:  Jones  v.  Galbraith  &  Maloney  et  al.,  KnozvUle,  Sept.  25, 
1900,  and  cases  cited. 

3.  SAME.    Representation  as  to  Value  Amounting  to. 

The  statement  by  defendant's  agent  to  an  old,  ignorant  and  stu- 
pid negro  that  the  property  he  wished  the  latter  to  convey  was 
worth  "some  money"  if  the  right  parties  could  be  foimd,  was 
not  a  sufficient  statement  of  the  facts  as  to  the  value  within 
the  agent's  knowledge,   and   in  the  manner  of  its  statement 
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amounted  to  a  fraudulent  withholding  of  information  within  his 
possession  and  which  it  was  his  duty  to  communicate  in  order 
to  place  the  complainant  upon  an  equal  footing  with  himself. 
{Post,  pp.  224,  225.) 

4.  SAME.  Agent's,  Binds  Principal,  purchase  of  Doubtful  Title. 
Defendant  being  bound  by  the  fraud  of  her  agent,  can  not  avoid 
its  effect  on  the  theory  that  the  shockingly  small  consideration 
was  given  for  the  purchase  of  a  title  doubtful  because  of  the  un- 
certainty as  to  whether  her  conveyor  was  the  real  holder  of 
the  title,  her  agent  having  in  his  possession  the  evidence  on 
which  the  court  has  held  that  the  identity  of  her  conveyor  as 
the  holder  of  the  title  was  established.    iPoat,  pp.  225,  226.) 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Sneed,  Chancellor. 

Fbantz  &  Wright  and  McCroskey  &  Peace,  for  com- 
plainant. 

Sansom,  Wblcker  &  Parker,  for  defendant. 


Neil,  J. — The  bill  in  this  case  was  filed  to  set  aside 
a  deed  on  the  ground  of  fraud  in  its  procurement.  The 
chancellor  granted  the  relief  prayed  for,  and  the  defend- 
ants have  prayed  an  appeal  and  assigned  errors. 

The  deed  is  an  ordinary  deed  containing  a  covenant 
of  general  warranty,  and  purports  to  convey  the  lot  in 
controversy  in  the  present  proceeding.     The  only  por- 
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tion  of  it  that  needs  to  be  copied  is  in  the  following  lan- 
guage: "This  indenture,  made  the  29th  day  of  April 
in  the  year  of  our  Lord  1897,  between  George  Stevens, 
only  living  heir  of  Neptune  Coffin,  of  the  £Ounty  of  Bald- 
win and  state  of  Georgia,  and  M.  M.  Ozburn,  of  the 
county  of  Knox  and  state  of  Tennessee,  witnesseth,  that 
the  said  George  Stevens,  for  and  in  consideration  of  one 
dollar  and  other  items  of  value  in  hand  paid,  does 
hereby  convey,"  etc.,  to  M.  M.  Ozburn  the  property 
above  referred  to. 

The  bill  alleges,  in  substance,  that  this  deed  was  pro- 
cured from  the  complainant  by  fraud  and  artifice,  and 
for  a  consideration  so  grossly  inadequate  as  to  shock  the 
conscience  of  the  court ;  that  complainant  is  an  ignorant 
colored  man,  and  was  induced  to  sign  the  paper  under 
a  representation  made  to  him  by  two  of  the  defendants 
that  he  was  only  signing  an  advertisement  which  he 
supposed  the  defendants  wished  to  bear  his  name  be- 
cause he  was  and  is  a  minister  or  preacher ;  that  he  did 
not  know  that  he  was  signing  a  deed ;  that  the  property 
was  worth  about  two  thousand  dollars,  and  the  defend- 
ants paid  him  only  the  sum  of  five  dollars ;  that  the  prop- 
erty formerly  belonged  to  his  father,  Neptune  Coffin, 
and  was  by  the  latter  devised  to  him  and  his  brother 
and  his  two  sisters,  subject  to  the  life  estate  of  their 
stepmother;  that  his  stepmother  is  dead,  also  his 
brother  and  his  two  sisters;  and  that  his  said  brothers 
and  sisters  left  no  descendants;  and  that  he  is,  by  rea- 
son of  the  fact  just  stated,  entitled  to  the  property,  and 
also  entitled  to  have  the  deed  to  M.  M.  Ozburn  set  aside. 


216  TENNESSEE  CHANCERY 

Stevens  v.  Ozbum. 

The  answer  admits  the  taking  of  the  deed^  denies  the 
fraud  charged  in  its  procurement,  admits  that  only  five 
dollars  was  paid  for  the  property,  denies  that  its  value 
was  so  great  as  alleged  in  the  bill,  and  finally  denies 
that  the  complainant  is  a  son  of  Neptune  Coffin.  In  ex- 
planation of  the  fact  that  so  small  a  price  was  given  for 
the  land,  it  is  said  in  the  answer  that  at  the  very  best 
there  was  very  great  doubt  whether  the  complainant 
was  a  son  of  Neptune  Coffin,  and  hence  a  matter  of  very 
great  doubt  whether  he  had  any  interest  in  the  property 
at  all  or  not,  and  that  the  sum  paid  was  for  the  purchase 
merely  of  this  very  unsubstantial  claim. 

The  greater  portion  of  the  discussion  at  the  bar,  when 
the  case  was  argued  orally,  and  the  same  is  true  of  the 
briefs,  was  directed  to  the  question  whether  complain- 
ant was  in  truth  the  son  of  Neptune  Coffin,  and  we  shall 
presently  state  the  evidence  bearing  upon  the  point,  to- 
gether with  our  conclusion  thereon.  Before  doing  this, 
however,  it  is  proper,  in  order  to  a  just  understanding 
of  the  matter  in  all  of  its  bearings,  that  we  should  state 
the  following  undisputed  facts,  drawn  from  the  plead- 
ings and  the  testimony: 

Neptune  Coffin  and  his  first  wife,  Mary,  were  slaves 
to  the  date  of  their  emancipation,  which  event  followed 
upon  the  civil  war.     During  the  slave  period  Neptune 

Coffin  was  the  property  of  one Coffin,  and  his 

wife  Mary,  and  their  children,  Leonidas,  Susan,  Jane 
and  George,  were  the  property  of  Col.  Mike  Stevens. 
Leonidas  died  in  childhood,  in  Tennessee.    After  this 
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Ck>I.  Steyens,  the  owner  of  the  mother  and  of  the  three 
remaining  children,  remoyed  from  Tennessee  to  the 
state  of  Georgia;  to  liye.  He  took  with  him  to  the  state 
or  Georgia  the  said  mother  and  her  three  children,  as 
his  slaves,  these  children,  as  already  stated,  being  the 
children  of  the  before  mentioned  Neptune  Coffin  and 
Mary  Stevens.  The  circumstance  of  the  husband  and 
wife  bearing  different  names  is  explained  by  the  fact 
that  the  common  law  marriage  of  Neptune  and  Mary 
took  place  during  the  slave  period,  hence  the  wife^s 
name  was  not  changed  to  that  of  her  husband.  After 
the  removal  of  Col.  Stevens  to  Georgia,  Neptune's  wife, 
Mary,  died.  Neptune  then  married  again.  The  wife 
thus  taken,  his  second  wife,  was  also  named  Mary.  This 
latter  wife  was  the  one  to  whom  the  life  estate  was 
given  in  the  will  of  Neptune  Coffin.  This  will,  so  far 
as  applicable  to  the  present  controversy,  was  as  follows : 
"I  give  and  bequeath  to  my  wife  Mary,  my  house  and 
lot,  and  all  things  pertaining  thereto,  to  be  retained  and' 
used  during  her  natural  life.  At  her  death  said  house 
and  lot  shall  pass  to  my  children,  viz. :  My  sons  George 
and  Leonidas,  my  daughters  Susan  and  Jane ;  each  shall 
have  an  equal  portion."  Mary,  the  widow  of  Neptune 
Coffin,  died  some  time  during  the  year  1897.  Neptune 
died  prior  to  that  time,  but  the  exact  date  of  his  death 
is  not  shown. 

Defendant  J.  A.  Eckel  had  transacted  some  business 
for  the  life  tenant,  Mary,  during  her  lifetime,  and  she 
had  told  him  how  matters  stood,  substantially  as  above 
set  forth,  and  he  had,  at  her  request,  examined  the  will 
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for  her  so  as  to  ascertain  what  estate  she  possessed 
under  its  terms,  she  being  desirous  of  disposing  of  the 
property,  if,  upon  consulting  the  will,  it  should  turn 
out  that  she  owned  an  estate  in  fee.  She  had  stated  to 
Mr.  Eckel  that  the  children  of  Neptune  Coflln  had  not 
been  heard  of  or  heard  from  for  many  years,  and  she 
knew  nothing  of  their  whereabouts  further  than  that 
they  had  removed  to  the  state  of  Georgia  with  their 
master  many  years  prior  to  her  conversation  with  Mr. 
Eckel,  and  she  did  not  know  whether  they  were  living  or 
dead.  Having  obtained  the  information  above  set  out, 
in  the  manner  thus  stated,  and  recognizing  the  possi- 
bility, under  the  circumstances,  of  an  entire  loss  of  the 
property  to  the  rightful  "heirs'^  or  devisees,  by  lapse  of 
time  or  sale  for  taxes,  defendant  Eckel,  after  the  death 
of  the  widow,  concluded  to  look  more  carefully  into  the 
matter,  but  not  having  the  means  at  hand  to  pay  the 
expense  of  prosecuting  the  inquiry  and  of  making  the 
investigation  necessary  to  discover  the  devisees,  if  they 
were  still  living,  and  not  having  the  money  necessary  to 
pay  for  the  property  in  case  such  devisees  should  be  de- 
sirous of  disposing  thereof,  "and  seeing  a  favorable 
chance  for  some  one  to  secure  a  bargain,'^  he  laid  the 
fact  before  the  defendant  Peter  Ozburn,  and  the  latter 
induced  his  wife,  defendant  M.  M.  Ozburn,  to  supply 
the  needed  money  out  of  her  separate  estate,  and  to  buy 
the  property  in  her  own  right  if  the  owners  could  be 
discovered.  Mrs.  Ozburn  placed  in  Mr.  Eckle's  hands 
one  hundred  and  forty-five  dollars  for  the  purposes  in- 
dicated. 
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Previous  to  this  time,  Mr.  Eckle  had  acquired  some 
other  information  to  the  following  effect:  There  was 
an  old  colored  man  by  the  name  of  Tyler  Garner,  who 
lived  in  Knoxville,  but  who  formerly  lived  in  Monroe 
county,  near  Neptune  Cofln,  in  his  lifetime.  He  had 
knoT\Ti  Neptune  Coffin,  and  that  he  had  children  by  his 
first  marriage,  and  knew  something  of  the  property  now 
in  controversy.  Mr  Eckle  had  a  conversation  with 
Tyler  Garner,  and  in  that  conversation  informed  him  of 
the  fact  that  Neptune  Coffin  had  made  a  will,  in  which 
the  property  was  devised  to  the  four  children,  and  in- 
quired of  Tyler  Garner  whether  he  knew  anything  about 
the  children,  and  what  had  become  of  them.  The  old 
n^ro  seems  not  at  that  time  to  have  had  any  definite 
knowledge  upon  the  subject  to  communicate;  but  Mr. 
Eckle  placed  in  his  hands  a  sufficient  sum  of  money  to 
enable  him  to  return  to  his  old  home  in  Madisonvilit^^ 
in  Monroe  county,  there  to  prosecute  such  inquiries  as 
he  could  concerning  the  missing  devisees.  As  a  result 
of  this  inquiry  at  the  old  home,  Tyler  Gamer  reported 
to  Mr.  Eckle  that  the  last  that  had  been  heard  of  George 
Stevens  was  that  he  was  in  Milledgeville,  Georgia,  or  in 
a  town  bearing  a  name  that  cbrresponded  with,  or  was 
like  Milledgeville.  It  does  not  appear  that  he  made  any 
report  as  to  the  other  children  or  that  he  learned  any- 
thing of  them. 

Other  information  Mr.  Eckle  had,  was  that  when  Col. 
Mike  Stevens  left  Tennessee,  and  removed  with  his 
slaves  to  the  state  of  Georgia,  he  settled  at  Americus, 
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in  that  state.  This  was  learned  from  a  letter  which  the 
widow  of  Col.  Stevens  wrote  to  Mr.  Eckle. 

Armed  with  all  the  facts  above  recited^  Mr.  Eckle 
laid  them  before  defendant  Peter  Ozbnm,  with  the  re- 
sult already  stated — that  is,  that  he  was  authorized  by 
Mrs.  M.  M.  Ozburn,  at  the  suggestion  of  Peter  Ozburn, 
to  undertake  the  business  for  her,  and  he  was  furnished 
with  money  for  the  purpose. 

He  first  went  to  Americus,  and  there  made  inquiries. 
Here  he  learned  that  there  had  been,  within  the  last  five 
years,  a  Gteorge  Stevens  at  Albany,  in  the  same  state. 
He  went  to  Albany  but  did  not  find  the  man.  Prom 
Albany  he  went  to  Leesburg,  then  back  to  Americus^ 
then  to  Macon,  and  finally  to  Milledgeville. 

Thus  far  the  facts  are  practically  undisputed.  The 
facts  we  now  state  are  not  without  contradiction  in  the 
record,  but  we  find  that  they  are  established  as  we  state 
them.  At  Milledgeville  he  found  the  complainant  and 
talked  with  him.  Mr.  Eckle  told  the  complainant  that 
he  was  in  quest  of  the  children  of  Neptune  Coffin,  told 
him  of  the  little  slaves,  and  of  their  having  been  taking 
from  Tennessee,  and  so  on.  Complainant  said  that  he 
remembered  that  he  had'  been  taken  from  some  state 
other  than  Georgia;  that  he  had  two  sisters,  that  their 
names  were  Susan  and  Mary  Jane;  that  he  had  a 
brother  also,  but  that  his  brother  was  dead.  He  said 
that  he  did  not  know  who  his  father  was,  also,  that  his 
sisters  had  left  Georgia  a  number  of  years  ago,  and,  as 
he  thought,  had  gone  to  the  state  of  Mississippi,  and  he 
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had  not  heard  from  them  since  they  left  and  eltpressed 
the  belief  that  they  were  dead. 

Complainant  appeared  to  Mr.  Eckle  to  be  a  man  about 
fifty-five  years  of  age,  hence  seemed  to  be  about  the  right 
age  to  answer,  in  that  particular,  the  description  of  the 
man  he  was  looking  for.  He  was  probably  from  fifty  to 
fifty-five  years  old. 

The  forgoing  facts,  except  the  last  statement,  are 
taken  from  the  deposition  of  Mr.  Eckle  and  from  the 
answer  of  the  defendants,  which  he  makes  a  part  of  his 
deposition.  When  we  turn  to  the  deposition  of  the  com- 
plainant, certain  elements  are  added  which  weaken  the 
force  of  the  facts  testified  to  by  Mr.  Eckle — that  is, 
weaken  the  support  which  they  give  to  the  complain- 
ant's contention.  Indeed,  we  have  in  the  present  case 
the  unusual  phenomenon  of  the  defendant's  testimony 
supporting  the  complainant's  case  and  of  the  complain- 
ant's .testimony  supporting  the  defendant's  contention. 

According  to  the  complainant's  deposition,  when 
taken  altogether,  he  has  no  recollection  of  having  ever 
been  in  Americus,  or  of  any  one  who  ever  lived  there. 
Nor  does  he  have  any  recollection  of  having  ever  been 
in  Tennessee,  his  impression  having  always  been  that 
he  came  from  South  Carolina.  He  does  not  remember 
the  personal  appearance  of  his  master  and  mistress,  or 
either  of  them,  even  in  the  vaguest  way.  He  has  sub- 
stantially no  recollection  of  his  father  or  of  his  mother. 
He  gives  their  names  and  the  names  of  his  master  and 
mistress  in  the  first  part  of  his  deposition,  but  we  are 
satisfied,  from  the  cross  examination  that  he,  had  no 
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knowledge,  or  at  least  no  recollection,  of  these  matters^ 
independent  of  information  communicated  to  him  by 
correspondence  when  the  present  litigation  was  first  in 
contemplation  some  four  years  ago,  and  persons  in 
Knoxville  were  writing  to  find  the  missing  devisees,  and 
incidentally  giving  their  names  and  pedigree,  together 
with  the  names  of  the  master  and  mistress,  and  the  fact 
of  their  removal  from  Tennessee  to  Georgia. 

Therefore,  the  only  facts  that  we  have  in  immediate 
connection  with  George  Stevens  (or  Stephens),  the  com- 
plainant, is  that  he  had  a  sister  by  the  name  of  Susan 
and  another  by  the  name  Qf  Jane  (or  Mary  Jane)  and 
that  his  own  name  is  George,  and  that  we  thus  have  in 
conjunction  three  of  the  names  appearing  in  the  will, 
George  Stevens,  Susan  Stevens,  and  Jane  Stevens;  or, 
rather,  George,  Susan  and  Jane,  a  brother  arid  two  sis- 
ters. This  is  without  doubt  a  remarkable  fact.  When 
we  add  to  this  fact  the  undisputed  facts  that  George 
Stevens  was  found  in  Milledgeville;  that  inquiry  at  his 
old  home  in  this  state  in  or  near  Madisonville,  located 
the  George  Stevens,  son  of  Neptune  Coffin,  as  having 
been  in  Milledgeville  when  last  heard  from,  the  fact  that 
the  complainant  had  been  living  in  that  city  for  many 
years;  the  fact  that  the  testimony  fails  to  show  any 
other  George  Stevens  there ;  the  fact  that  Col.  Mike 
Stevens  owned  three  negroes  by  the  name  of  George 
Stevens,  Susan  Stevens,  and  Jane  Stevens,  brother  and 
sisters,  and  that  he  took  them  all  to  Georgia  with  him 
shortly  before  the  close  of  the  civil  war — when  we  put 
all  of  these  evidences  together,  they  seem  to  render  very 


APPEALS  REPOKTS,  VOL.  1.  223 

Steyens  v.  Ozburn. 

probable  the  conclusion  that  the  complainant  is  the 
George  Stevens  who  was  the  son  of  Neptune  Coffin.  We 
think  that  that  is  the  most  reasonable  conclusion^  and 
so  we  find  the  fact  to  be.  We  do  not  think  that  the 
failure  of  the  complainant  to  remember  anything  of  the 
origin  of  his  family,  or  much  of  his  own  early  life,  ser- 
iously injures  this  conclusion,  when  we  take  into  con- 
sideration  the  fact  that  his  deposition  shows  him  to  be 
quite  ignorant  and  stupid,  and  the  further  fact,  if  we 
are  to  credit  his  own  statement  of  his  age,  forty-nine  or 
fifty,  when  his  deposition  was  taken,  that  he  was  only 
thirteen  or  fourteen  years  of  age  when  he  was  taken 
from  Tennessee  to  Georgia,  and  not  more  than  fifteen 
when  he  was  emancipated,  and  that  he  thus  early  lost 
association  with  his  father,  and  probably  with  his 
mother,  she  dying,  and  also  was  not  thereafter  brought 
much  in  contact  with  his  old  master.  It  is  not  prob- 
able  that  one  so  young  and  so  ignorant  gave  much  at- 
tention to  his  surroundings  or  his  origin,^nd  most  prob- 
able that  the  little  he  did  know  in  course  of  time  passed 
out  of  his  memory.  But  the  facts  we  have  pointed  to 
as  sustaining  our  conclusion  are  dependent  upon  the 
testimony  of  complainant  only  in  a  very  slight  degree, 
and  seem  to  us  to  lead  very  safely  to  the  conclusion  we 
have  announced. 

The  complainant  insists  that  the  same  result  must  be 
reached  by  the  court  from  the  recital  in  the  deed  to  the 
eflfect  that  George  Stevens,  the  complainant,  is  "the  only 
living  heir  of  Neptune  Coffin,"  and  for  this  proposition 
we  are  cited  to  Rankin  v.  Warner^  2  Lea,  302.    Under 
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the  authority  of  this  case  it  is  insisted  that  the  defend- 
ant M.  M.  Ozbum,  claiming  under  the  deed,  is  estopped 
to  deny  the  recital,  and  that  as  to  her  it  furnishes  ple- 
nary proof  of  the  fact  stated.  We  need  not,  however, 
consider  this  point,  as  the  previous  discussion  shows 
that  we  have  reached  a  satisfactory  conclusion  from  an 
examination  of  the  facts  at  large,  and  this  is  sufficient 
for  the  decision  of  the  cause. 

Having,  then,  reached  the  conclusion  that  the  com- 
plainant is  the  Oeorge  Stevens,  son  of  Neptune  Coffin, 
and  devisee  under  the  will  of  the  latter,  the  next  matter 
to  be  determined  is  the  value  of  the  property.  We 
think  the  weight  of  the  testimony  shows  this  to  be  one 
thousand  dollars. 

It  is  also  shown  in  the  evidence  that  Leonidas,  the 
brother  of  complainant,  is  dead,  also  that  his  sisters, 
Susan  and  Jane  had  removed  to  the  state  of  Mississippi, 
and  had  not  been  heard  of  or  heard  from  for  more  than 
seven  years  next  before  the  institution  of  this  proceed- 
ing. The  presumption  of  death  therefore  obtains  as  to 
them.  It  follows  that  the  complainant  was  at  the  insti- 
tution of  this  suit  the  sole  owner  of  the  property  in  con- 
troversy, unless  he  be  precluded  by  his  deed. 

Is  the  deed  binding  on  him?  Here  we  have  the  case 
of  property  worth  one  thousand  dollars  sold  for  five  dol- 
lari;.  The  consideration  is  so  grossly  inadequate  as  to 
shock  the  conscience  of  the  court,  and  to  furnish  in  it- 
self plenary  proof  of  fraud.  Jones  v.  Galbraith  &  Ma- 
loney  et  al.,  Knoxville,  Sept.  25,  1900,  and  cases  cited. 

We  also  hold  the  deed  fraudulent  upon  another 
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ground.  It  was  the  duty  of  the  defendant's  agent,  who 
conferred  with  the  complainant  at  the  time  of  the  sale, 
and  who  had  full  knowledge  of  the  value  of  the  prop- 
erty, which  he  was  aware  the  complainant  knew  nothing 
of,  and  which  was  located  in  the  agent's  own  state,  and 
in  a  state  different  from  the  one  where  the  complainant 
lived,  to  make  the  fullest  disclosure  of  his  knowledge, 
and  particularly  of  the  value  of  the  property.  Under 
the  facts  which  we  have  related,  and  which  were  known 
to  the  agent  referred  to,  there  was  resting  upon  him, 
both  in  law  and  morals,  the  obligation  to  make  such  dis* 
closures.  He  did  not  do  this,  but  contented  himself 
with  saying  to  the  old  negro  that  the  property  was  worth 
"some  money"  if  the  right  parties  could  be  found.  This 
was  not  a  sufficient  statement  of  the  facts  as  to  value 
within  the  agent's  knowledge,  and  in  the  manner  of  its 
statement  amounted  to  a  fraudulent  withholding  of  in- 
formation within  his  possession,  and  which  it  was  his 
duty  to  communicate  in  order  to  place  the  complainant 
upon  an  equal  footing  with  himself.  Under  the  circum- 
stances which  we  have  related,  the  complainant  had  the 
right  to  be  placed  upon  the  equal  footing  by  the  defend- 
ant's  agent  before  being  asked  to  convey  his  property. 
The  defendant  M.  M.  Ozburn  having  sent  out  Mr. 
Eckle  as  her  agent  to  attend  to  the  business,  with  plenary 
powers,  and  having  accepted  the  fruits  of  his  fraud, 
must  abide  the  consequences.  The  defendant  cannot 
avoid  this  effect  in  law  of  the  shockingly  low  price  given 
for  the  property  on  the  theory  that  the  five  dollars  was 
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given  only  for  the  purchase  of  a  doubtful  title,  or  rather 
of  an  interest  doubtful  in  itself,  because  of  the  uncer- 
tainty existing  as  to  whether  the  complainant  was  the 
real  George  Stevens,  son  of  Neptune  Coflln.  We  have 
held  that  the  evidence  was  sufficient  to  establish  his 
identity,  and  have  also  found  that  this  evidence  was  in 
possession  of  Mr.  Eckle^  who  took  the  deed  as  Mrs.  Oz- 
bum's  agent.  Hence  the  defense  suggested  is  not  ap- 
plicable. 

It  results  that  the  decree  of  the  chancellor  must  be 
af&rmed. 

The  case  will  be  remanded  for  the  prosecution  of  the 
reference  ordered  by  the  chancellor  and  for»the  settle- 
ment of  the  receiver's  accounts.  The  decree  making  the 
remand  shall  direct  a  credit  on  the  rent  account  for  the 
five  dollars  paid. 

The  defendants  M.  M.  Ozbum  and  Peter  Ozbum  will 
pay  the  costs  of  the  appeal.  The  costs  of  the  court  be- 
low will  be  paid  as  directed  by  the  chancellor. 

All  the  judges  concur. 
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Affirmed  by  the  Bapreme  Court  without  modification,  January  29,  1902. 

1.   BONA  FIDE  PURCHASER.    Of  Land   of    Insolvent    IntetUte. 

Gets  Title,  as  Agalnet  Creditore,  When. 
The  purchaser  from  the  heirs  or  deyisees  of  real  estate  of  an  in- 
solvent intestate,  purchasing  innocently  and  without  any 
knowledge  or  notice  of  any  debts  against  the  estate,  gets  a  good 
title  as  against  the  creditors  of  such  intestate,  when  the  pur- 
chase is  made  before  action  brought  by  said  creditors,  or  be- 
fore any  administrator  is  appointed,  although  within  six  months 
after  the  death  of  the  intestate.    (Pc»i,  pp.  285-238.) 

Cited:  Gibson  et  al.  v.  Jones,  Admr.,  et  al.,  13  Lea  684,  691; 
Smith,  Admr.,  v.  Heirs  and  creditors  of  Thomas,  14  Lea  824; 
Raht  y.  Meek,  89  Tenn.  274-7. 

:     PRACTICE.   Decree  in  this  Court,  Though  no  Errors  Assigned, 

When. 
Decree  may  be  had  in  this  court,  under  the  averments  of  the  bill 
and  prayer  for  general  relief,  against  the^  heirs  of  an  insolvent 
intestate  who,  within  six  months  after  the  death  of  the  intestate* 
sold  land  descended  to  them,  to  subject  the  proceeds  of  said 
sale  to  the  demands  of  creditors,  though  no  error  is  assigned 
to  the  action  of  the  chancellor  declining  to  give  such  relief  in 
the  court  below,  and,  so  far  as  is  disclosed  by  the  record,  the 
chancellor  was  not  asked  to  grant  any  such  decree.  lPo9t,  pp. 
237,  239.) 
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Appeal  from  the  Gliaiicery  Gonrt  of  Dayidson  Connly. 
-H.  H.  CJOOK^  Chancellor. 
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Hamii/ton  Parks  and  Oeorgb  N.  Pabks^  for  com- 
plainant 

J.  H.  ACKLEN^  for  defendant. 


Wilson,  J. — The  bill  in  this  case  was  filed  April  26, 
1900,  by  complainants,  creditors  of  John  Turbeville, 
deceased,  who  died  intestate,  to  subject  to  sale  for  the 
payment  of  their  debts,  a  certain  house  and  lot  situated 
on  the  northwest  corner  of  State  street  and  Douglass 
avenue  in  the  city  of  Nashville,  of  which  said  intestate 
was  the  equitable  owner  at  his  death.  The  bill  avers, 
in  substance : 

1.  The  death  intestate  of  John  Turbeville,  June  7, 
1899;  that  more  than  six  months  had  elapsed  since  his 
death;  that  none  of  his  family  or  next  of  kin  had  ad- 
ministered upon  his  estate,  and  that  complainant. 
Yager,  had  been  appointed  such  administrator  of  said 
estate  by  the  county  court  of  Davidson  county,  and 
copies  of  his  letters  of  administration  are  filed  as  an 
exhibit  to  the  bill. 

2.  That  the  wife  of  John  Turbeville  died  before  he 
did,  and  that  John  Turbeville  left  surviving  him  two 
sons  and  one  daughter,  all  of  age,  the  daughter  being 
married,  and  these  children,  with  the  husband  of  the 
daughter,  are  made  defendants  to  the  bill. 

3.  That  the  deceased,  John  Turbeville,  was  indebted 
to  complainants.  Yager,  Black  and  Thompson,  in  the 
sums  severally  stated  in  the  bill ;  that  the  said  several 
sums  were  due  and  unpaid,  and  that  said  Turbeville  had 
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promised  to  pay  the  same  within  six  years  next  before 
the  filing  of  the  bill. 

4.  That  the  personal  estate  of  said  TurbeviUe  at  his 
death  amounted  to  only  a  few  doUatrs,  and  was  wholly 
insufficient  to  pay  his  indebtedness^  and  that  he  owned 
no  real  estate  >  except  an  equitable  interest  in  a  town 
lot,  which  is  fully  described. 

5.  That  said  TurbeviUe,  March  20,  1895,  during  the 
lifetime  of  himself  and  wife,  became  indebted  to  one 
Hale  in  the  sum  of  1631.66,  by  note  due  in  twelve 
months,  and  to  secure  the  jsame  he  and  wife  had  exe- 
cuted a  deed  of  trust  to  A.  V.  S.  Lindsley,  which  trust 
deed  was  duly  registered,  and  that  the  said  trust  was 
in  force  at  the  death  of  said  TurbeviUe,  the  interest  on 
the  note  secured  therein  having  been  paid  up  to  March 
20,  1899. 

6.  That  December  4,  1899,  after  the  death  of  John 
TurbeviUe,  the  children  or  his  heirs,  with  the  husband 
of  his  daughter,  sold  and  conveyed  all  their  right,  title 
and  interest  in  the  town  lot  before  described  to  defend- 
ant, Mrs.  Mary  A.  T.  Beard,  and  her  husband,  the  de- 
fendant, James  N.  Beard,  and  it  is  alleged  that  the 
deed  to  them  was  registered,  and  they  are  called  upon 
to  file  their  original  deed  with  their  answer. 

7.  That  this  deed  to  Mrs.  Beard  is  void  as  to  com- 
plainants and  other  creditors  of  said  TurbeviUe,  de- 
ceased, as  his  estate  was  primarily  liable  for  his  debts, 
and  the  court  is  asked  to  so  decree,  and  to  decree  a  sale 
of  the  lot  described,  for  the  purpose  of  paying  the 
demands  of  complainants  and  other  debts. 


230  TENNESSEE  CHANCERY 

Taser  v.  Turbeville. 

8.  That  the  intereBt  of  said  Tarbeville,  deceased^  in 
said  lot  at  his  death,  was  worth  over  fl^OOO,  and  that 
his  estate,  real  and  personal,  was  of  greater  value  tiian 
f  1,000,  and  the  court  is  asked  to  remove  the  adminis- 
tration of  his  estate  from  the  county  to  the  chancery 
court, 

9.  That  defendant,  James  N.  .Beard,  December  9, 
1899,  executed  a  release  of  the  trust  deed  on  the  ras- 
ter's book ;  but  that  complainants  are  informed  that  the 
note  for  f 631.66,  secured  therein,  was  not  paid  by  John 
Turbeville,  or  by  anyone  else  for  him,  and  that  it  is 
supposed  that  defendant.  Beard,  or  his  wife,  Mary 
A.  T.,  paid  said  note,  in  order  to  release  the  lien  on  the 
property  to  secure  the  same,  and  that  they  therefore 
believed  that,  as  the  holder  of  the  note,  James  N.  Beard, 
is  entitled  to  the  full  amount  due  thereon  out  of  the 
proceeds  of  the  sale  of  the  lot,  in  preference  to  the  cred- 
itors of  said  Turbeville,  deceased. 

10.  That  it  will  be  necessary  to  sell  said  lot,  in  order 
to  pay  the  debts  of  said  Turbeville^  as  it  is  so  situated 
that  it  cannot  be  divided  without  great  loss  to  all  par- 
ties. 

The  prayer  of  the  bill,  after  its  prayer  for  process, 
is: 

1.  That  the  administration  of  the  estate  of  John 
Turbeville,  deceased,  be  transferred  to  the  chancery 
court,  to  be  administered  therein. 

2.  That  the  deed  mentioned  from  the  heirs  of  said 
Turbeville  to  Mrs.  Beard  be  declared  to  be  void,  and 
that  the  lot  in  controversy  be  sold,  and  the  proceeds 
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applied,  first,  to  the  payment  of  the  note  for  1631.66, 
held  by  James  N.  Beard;  and,  second,  to  the  payment 
of  the  debts  against  the  estate  of  said  Torbeyille;  and, 
if  there  be  any  remainder,  that  it  be  paid  to  Mrs. 
Beard. 

The  bill  further  prays  that  Mrs.  Beard  be  required  to 
file  with  her  answer  the  note  secured  by  the  trust  deed 
to  Lindsley;  that  publication  be  made  for  all  the  cred- 
itors of  the  estate  of  said  Turbeville,  deceased,  and  for 
all  the  parties  interested  in  said  estate  to  exhibit  their 
demands  and  be  made  parties  to  this  suit;  that  an  ac- 
count be  taken  by  the  master  showing  the  indebtedness 
of  the  estate  of  isaid  Turbeville,  to  whom  going,  and  the 
assets,  real  and  personal,  of  the  estate,  and  for  general 
relief,  and  such  further  and  different  relief  as  com- 
plainants may  be  entitled  to  under  the  facts. 

0.  W.  and  H.  W.  Turbeville  answered  the  bill  May  22, 
1900k  In  this  answer  they  admit,  in  effect,  all  of  the 
averments  of  the  bill,  except  that  they  deny  that  their 
father  owed  the  sums  to  complainants  averred  in  the 
bill,  or  any  other  sr»ra,  and  that  the  estate  of  their  father 
was  worth  |1,000,  and  that  the  deed  to  Mrs.  Beard  was 
void.  They  say  that  said  conveyance  to  her  was  made 
in  good  faith  and  without  any  knowledge  on  her  part, 
or  that  of  her  husband,  that  any  claims  of  any  char- 
acter or  kind  existed  against  the  estate  of  John  Turbe- 
villa  It  is  further  said,  in  this  answer,  that  they  ap- 
plied to  the  judge  of  the  county  court  of  Davidson 
county  for  the  purpose  of  having  an  administrator  ap- 
pointed upon  the  estate  of  their  father,  but  that  the 
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judge  of  Baid  court  informed  them  that,  all  the  heirs 
being  adalts,  no  administration  was  necessary,  as  they 
could  pay  all  the  just  debts  against  the  estate,  and 
thereupon  they  let  the  matter  of  an  appointment  of  an 
administrator  drop. 

Mr.  and  Mrs.  Beard  answered  the  bill,  May  22,  1900. 
In  this  answer,  they  expressly  and  implicitly  state  that 
they  purchased  the  lot  in  controTersy  in  good  faith  at 
the  price  of  f  1,250;  tliat  they  paid  $1,000  of  this  sum 
in  cash,  and  executed  their  note  for  the  remainder,  due 
in  one  year;  and  that,  in  purchasing  said  lot,  they  were 
wholly  ignorant  of  any  knowledge  that  said  Turbeville 
was  indebted  to  complainants,  or  anyone  else,  and  that 
there  were  no  incumbrances  upon  the  property,  so  far 
as  they  knew,  except  the  trust  deed  and  certain  taxes, 
which  they  had  paid  out  of  the  proceeds  of  the  price  they 
gave  for  the  land. 

The  bill,  at  the  June  rules,  1900,  was  taken  for  con- 
fessed against  Mrs.  Ella  Turbevitle  Bostick,  being  a 
daughter  of  John  Turbeville,  deceased. 

October  30,  1900,  a  decree  was  entered,  upon  the  ap- 
plication of  counsel  of  defendants,  permitting  Beard 
and  wife  to  pay  into  the  office  of  the  clerk  and  master 
a  sum  sufficient  to  corer  the  claims  of  complainants  and 
**"■  """t  of  the  cause,  or  to  execute  a  good  bond  in  the 
cover  said  sum,  so  that  any  lien  secured  by  com- 
its  on  the  property  by  the  filing  of  the  bill  might 
ised,  BO  that  they  could  sell  the  property,  free 
uy  lieo  or  claim,  if  they  desired,  so  far  as  this 
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suit  is  concerned.  This  bond  was  executed  by  Beard 
and  wife, 

November  7,  1900,  Beard  and  wife,  by  permission  of 
the  court,  filed  an  amended  answer.  The  substance  of 
this  amended  answer  is  to  set  out  more  specifically  that 
Mrs.  Beard  purchased  the  property  without  any  notice 
or  knowledge  of  any  claims  or  debts  existing  against 
the  estate  of  John  TurbeviUe,  and  to  present  the  defense 
of  an  innocent  purchaser. 

Proof  was  taken  in  the  case,  consisting  of  fourteen 
depositions,  most  all  of  which  are  very  short  and 
pointed. 

The  chancellor  heard  the  cause  April  15,  1901.  He 
held  that  defendant,  Mary  A.  T.  Beard,  was  a  bona  fide 
purchaser  for  value  of  the  lot  in  question,  and  that  she 
had  no  notice  whatever  of  the  claims  of  complainants, 
or  of  any  other  debts,  or  claims  against  said  property, 
except  those  which  she  should  pay  off;  that  she  acted  in 
good  faith ;  that  there  was  no  fraud  in  the  transaction^ 
and  that  she  had  the  right  to  hold  said  property  against 
the  creditors  of  John  TurbeviUe,  deceased,  and  that  her 
title  to  said  property  was  good.  Thus  holding,  he  dis- 
missed the  bill  with  cost. 

From  this  decree  complainants  prayed  and  were 
granted  an  appeal  to  the  supreme  court.  They  per- 
fected their  appeal,  and  have  assigned  the  following 
errors : 

1.  The  chancellor  erred  in  decreeing  that  defendant, 
Mrs.  Beard,  obtained  the  legal  and  valid  title  to  the 
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town  lot  in  question^  and  that  she  was  a  bona  fide  pur- 
chaser for  value. 

2.  He  erred  in  not  holding  that  the  purchaae  of  said 
lot,  within  less  than  six  months  after  the  death  of  John 
TurbeviUe,  was  void,  or  at  least  voidable  as  to  his  cred- 
itors, and  that  her  deed  should  be  set  aside  at  their  in- 
stance. 

3.  He  erred  in  refusing  to  set  aside  said  sale  and 
deed  to  Mrs.  Beard,  and  give  complainant^*  any  relief. 

4.  He  erred  in-  dismissing  complainants'  bill. 

The  facts  in  this  case  are  not  in  dispute.  John  Turbe- 
viUe died  June  7,  1899,  intestate,  owning  the  equitable 
title  and  interest  in  the  lot  in  question.  His  personal 
estate  amounted  to  practically  nothing.  He  was 
indebted  to  the  complainants  in  the  several  sums  sued 
for  and  alleged  in  the  bill.  In  1895,  before  his  death 
and  that  of  his  wife,  he  conveyed  said  lot  in  trust  to 
secure  a  note  of  f  631.66,  due  one  Hale.  The  interest  on 
this  note  was  paid  up  March  20,  1899.  December  4, 
1899,  within  less  than  six  months  after  the  death  of 
said  TurbeviUe,  his  heirs  joined  in  a  deed  conveying 
said  lot,  for  the  consideration  of  f  1,250,  to  Mrs.  Mary 
A.  T.  Beard.  She  paid  f  1,000  of  the  purchase  money 
in  cash,  and  she  and  husband  gave  their  note  for  f250, 
due  in  twelve  months,  for  the  balance  of  the  purchase 
money.  Neither  she  nor  her  husband  had  any  knowl- 
edge or  notice  of  any  debts  existing  against  the  estate 
of  said  John  TurbeviUe,  except  the  debt  secured  by  the 
trust  deed  and  some  taxes.    This  trust  deed  debt  and 
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said  taxes  were  paid  off  by  a  part  of  the  purchase 
money,  and  said  sums  were  paid  by  her  attorney,  Mr. 
Acklen,  and  the  balance  of  the  cash  payment  was  paid 
to  her  heirs.  The  proof  is  clear,  explicit  and  undis- 
puted that  Mr.  and  Mrs.  Beard  had  no  knowledge  of  the 
existence  of  any  claims  against  the  estate  of  John 
Turbeville.  It  is  also  clear,  from  the  proof,  that  their 
Attorney,  Mr.  Acklen,  had  no  knowledge  of  the  existence 
of  any  such  debts.  On  the  contrary,  Mr.  and  Mrs. 
Beard  and  Mr.  Acklen,  their  attorney,  were  assured  by 
Mr.  Blair,  the  real  estate  agent  who  negotiated  the  sale 
for  the  heirs  of  Mr.  Turbeville,  and  by  said  heirs,  that 
no  debts  existed  against  the  estate,  except  the  debt  se- 
<;ured  by  the  trust  deed  and  the  taxes,  which  were  paid 
off  out  of  a  part  of  the  proceeds  of  the  cash  payment. 

Now,  the  question,  therefore,  in  this  case  is  simply 
this :  Does  the  purchaser  of  real  estate  of  an  insolvent 
Intestate,  purchasing  innocently  and  without  any 
knowledge  or  notice  of  any  debts  against  the  estate,  get 
a  good  title  against  the  creditors  of  such  intestate,  when 
his  purchase  is  made  before  action  brought  by  said 
creditors,  or  before  any  administrator  is  appointed,  if 
his  purchase  be  made  within  six  months  after  the  death 
of  the  intestate?  As  before  stated,  the  counsel  of  com- 
plainants candidly  admits,  and  such  is  the  evidence, 
that  Mrs.  Beard  had  no  notice  of  the  existence  of  the 
claims  of  complainants,  nor  of  any  other  claims,  against 
the  estate  of  John  Turbeville.  It  is  also  quite  clear, 
from  the  evidence^  as  before  stated,  that  neither  Mr. 
Beard,  nor  the  counsel  of  himself  and  wife,  had  any 
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notice  of  the  existence  of  claims  against  the  estate,  ex- 
cept those  before  mentioned  and  paid  off  out  of  the 
purchase  money. 

We  take  it  to  be  well  settled  in  this  state  that  a  pur- 
chaser from  an  heir  or  devisee,  in  good  faith,  for  a  valu- 
able consideration,  before  suit  brought  or  process  is- 
sued, gets  a  good  title  against  creditors  of  the  intestate 
or  testator.  In  other  words,  a  bona  fide  purchaser  of 
real  estate,  for  value,  without  notice  of  debts  against  the. 
estate,  gets  a  good  title  to  land  thus  purchased  against 
the  creditors  of  the  estate,  and  the  creditors  must  look 
to  the  heirs.  In  Gibson  et  ah  v.  Jones,  Admr.,  et  al,,. 
13  Lea,  684,  691,  Judge  Freeman,  speaking  for  the 
court,  said  that,  under  our  statute,  "if  the  devisee  sell, 
alien  or  make  over  the  lands  so  devised,  before  action 
brought  or  process  sued  out  against  him,  he  shall  be 
answerable  for  such  debt  to  the  value  of  the  lands  so  by 
him  sold,  aliened  or  made  over;  an  execution  shall  be 
taken  out  on  the  judgment  or  decree  obtained  against 
him  to  the  value  of  the  said  lands,  as  if  the  decree  were 
his  own  proper  debt.  But  lands,  tenements  and  hered- 
itaments bona  fide  aliened  before  the  action  brought, 
shall  not  be  liable  to  such  execution."  •  In  other  words, 
he  held  that  an  innocent  purchaser  of  lands  devised  or 
descended  to  heirs,  without  notice  of  any  claims  against 
the  testator  or  intestate,  will  get  a  good  title  thereto  as 
against  creditors,  if  he  purchased  before  the  action  was 
brought. 

In  the  case  of  Smith,  Admr.,  v.  Heirs  and  Creditors  of 
James  H.   Thomas,  deceased    [14   Lea,   324],   Judge 
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Freeman,  again  delivering  the  opinion  of  the  court, 
«aid :  ^^It  has  always  been  held  in  this  state  that,  while 
the  heir  or  devisee  is  owner  and  is  entitled  to  the  rents 
and  profits,  he  is  so  far  owner  that,  if  he  bona  fide  alien 
the  land,  the  bona  fide  purchaser  gets  a  good  title,  and 
the  creditors'  remedy  is  against  the  heir  or  devisee,  who 
is  answerable  for  the  ancestor's  debts  to  the  value  of  the 
land  aliened.''  He  said:  ^^There  is  nothing  in  our 
statute  changing  the  rights  of  the  heir  or  devisee  in  this 
respect,"  and  that,  "On  the  contrary,  the  remedy  of  the 
<^reditor  under  our  statute  in  such  case,  is  against  the 
heir  or  devisee." 

In  Baht  v.  Meek,  89  Tenn.,  274-77,  Jndge  Lurton, 
speaking  for  the  court|  said :  "Lands  bona  fide  aliened 
by  the  heir,  before  the  bringing  of  suit  to  subject  the 
land  to  payment  of  debts,  are  not  liable  to  creditors, 
but  the  heir,  in  such  case,  is  answerable  to  the  creditor 
for  the  value  of  the  land  aliened."  He  cites  code,  sec- 
tions 1763,  1764,  2256.  He  further  says :  "The  pur- 
chaser from  the  heir  will,  as  against  the  creditor  of  the 
intestate,  acquire  a  good  and  indefeasible  title,  provided 
he  is  a  bona  fide  purchaser,  but  the  burden  is  upon  him, 
when  the  creditor  seeks  to  subject  such  land,  to  show 
that  his  purchase  was  in  good  faith.  This  we  regard  as 
settled  by  the  case  of  Gibson  v.  Jones,  13  Lea,  892." 

These  authorities  settle  the  question  in  this  case,  pro* 
vided  the  proof  makes  it  clear  that  Mrs.  Beard  was  a 
purchaser  in  good  faith  for  valu^  without  notice  of  any 
debts  existing  against  the  estate  of  John  TurbeviUe, 
deceased,  and  before  any  suit  was  brought  to  subject  the 
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land  to  sale  to  pay  said  debts.  The  fact  that  she  was 
an  innocent  purchaser  for  value  and  without  notice  of 
any  claims  against  the  estate^  and  that  her  husband  and 
attorney  were  without  notice  of  any  such  claims,  is 
clear,  we  think,  beyond  all  question  under  the  evidence. 
The  insistence  of  complainants  is,  in  effect,  that  there 
cannot  be  any  innocent  purchaser  of  the  lands  of  an 
insolvent  intestate  before  the  expiration  of  six  months 
after  his  death.  We  do  not  understand  that  such  is  the 
law.  The  cases  before  referred  to  and  quoted  from,  as 
we  understand  them,  clearly  announce  a  different  rule. 

We  see  no  error  in  the  decree  of  the  chancellor,  in  so 
far  as  it  dismissed  the  bill  against  Mrs.  Beard  and  hus- 
band, and  in  decreeing  that  she  got  a  good  title  to  the 
lot. 

Whether  the  complainants  were  entitled,  under  the 
frame  of  the  bill,  to  a  decree  against  the  heirs  of  John 
Turbeville,  deceased,  defendants  to  the  bill,  who  sold 
the  lot  to  Mrs.  Beard,  is  a  question  perhaps  involved  in 
some  doubt.  The  complainants,  however,  have  assigned 
no  error  with  respect  to  the  action  of  the  chancellor 
declining  to  give  complainants  a  decree  against  said 
heirs  for  the  value  of  said  lot  received  by  them,  and,  so 
far  as  is  disclosed  by  the  record,  the  chancellor  was  not 
asked  to  grant  any  such  decree.  As  we  understand^ 
however,  counsel  of  appellants  ask  before  us,  if  we  hold 
that  Mrs.  Beard  got  a  good  title  to  the  lot,  for  a  decree 
against  the  heirs  of  John  Turbeville  to  the  extent  of  the 
proceeds  of  the  sale  of  the  house  and  lot  received  by 
them,  and  it  is  insisted  that  the  bill,  in  its  averments 
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and  under  the  prayer  for  general  relief ,  is  broad  enough 
to  authorize  this  relief.  We  think  this  insistence  is  well 
grounded,  hence  appellants  may  take  a  decree  here^  if 
they  desire,  against,  the  heirs  of  John  Turbeville  for 
the  amount  of  the  proceeds  of  the  house  and  lot  sold  to 
Mrs.  Beard,  to  be  appropriated  to  the  payment  of  this 
claim  against  said  Turbeville,  and  also  for  the  costs  of 
the  cause. 

Neil,  Judge,  concurs  in  this  opinion.  Barton,  Judge, 
dissents  from  the  holding  that  Mrs.  Beard  was  an  in- 
nocent purchaser  of  the  lot  in  the  sense  of  the  law,  he 
being  of  opinion  that,  as  a  matter  of  law,  a  person  can- 
not be  an  innocent  purchaser  of  the  real  estate  of  an 
solyent  intestate,  under  our  statutes,  where  the  pur- 
chase is  made  before  the  expiration  of  six  months  after 
his  death,  and  probably  not  before  the  expiration  of 
two  years  and  six  months  after  his  death.  He  does  not 
dissent  from  the  conclusions  of  fact  stated  in  the  fore- 
going opinion. 
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Affirmed  by  the  Supreme  Conrt  wlthoat  modlflcatlon,  November  19,  190L 

1.  COUNTY  COURT.  Jurisdiction  in  Partition.  Infant. 
Construing  sections  5010-6014,  5042,  6054-5056,  6028-6031  of  the 
Code  (Shannon)  together,  It  Is  held  that  the  county  court 
has  Jurisdiction  to  make  a  sale  in  a  partition  case  and  to  thereby 
bar  the  life  estate  which  an  infant  may  have  in  the  premises. 
{Post,  pp.  244-246.) 

Code  construed:      Shan.,  sees.  5010-5014,  5042,  5054-5056,  6028- 
6031. 

2.  ESTATE  BY  CURTESY.  Conveyed  to  Minors  Will  not  be  Soid, 
When. 
The  court  finds  that  it  would  not  be  to  the  interest  of  minors  to 
whom  their  father  had  conveyed  his  estate  by  the  curtesy  in  a 
tract  of  land,  to  sell  said  land  freed  from  that  estate,  upon  the 
application  of  a  co-tenant  in  the  land  but  not  in  the  estate  by 
the  curtesy,  to  have  the  land  sold  for  partition,  even  though 
the  land  would  sell  for  more  when  so  freed  than  when  incum- 
bered by  the  estate  by  the  curtesy.    {Post,  pp,  247,  248.) 


FROM  GRAINGER. 


Appeal  from  the  County  Court  of  Grainger  County. — 
W.  S.  Stone,  County  Judge. 
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J.  N.  Goldman  and  Shields  &  Mountcastlb^  for  A. 
J.  Henry. 

Hbndebson  and  Bbtan^  for  defendants. 


Neil^  J. — The  bill  in  this  case  was  filed  by  Andrew  J. 
Henry  against  his  two  sisters  and  two  brothers,  for  the 
purpose  of  having  sold,  for  division  of  proceeds,  a  tract 
of  land  belonging  to  the  five  brothers  and  sisters,  in 
Grainger  county,  fully  described  in  the  bill.  The  pro- 
ceeding was  begun  in  the  county  court  The  chairman 
or  judge  of  the  county  court  directed  a  sale  of  the  land 
subject  to  the  estate  by  the  curtesy  of  James  A.  Henry, 
the  father  of  the  complainant  and  of  the  defendant 
brothers  and  sisters.  This  estate  by  the  curtesy  is  the 
real  matter  of  contention  here.  Prior  to  the  institution 
of  these  proceedings,  James  M.  Henry  had  conveyed  his 
estate  by  the  curtesy  to  his  two  minor  children,  the  de- 
fendants Hattie  Henry  and  Robert  L.  Henry.  The  bill 
asks,  not  that  the  land  be  sold  subject  to  the  estate  by 
the  curtesy,  but  that  that  be  sold  also — ^in  short,  that 
the  whole  land  be  sold;  that  the  value  of  the  estate  by 
the  curtesy  be  paid  to  the  parties  entitled  thereto,  and 
that  the  residue  of  the  proceeds  of  sale  be  divided  among 
the  five  brothers  and  sisters.  It  is  allied  that  such  a 
sale  is  manifestly  to  the  interests  of  all,  and  that  the 
land  cannot  be  partitioned  in  kind.  The  two  minors 
were  served  with  process,  a  guardian  ad  litem  was  ap- 
pointed for  them,  and  this  guardian  answered,  resisting 
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the  sale  of  the  estate  by  the  curtesy,  because  not  for  the 
best  interests  of  the  minors.  The  other  defendants  also 
insist  that  the  land  should  be  partitioned  instead  of  sold. 
The  judge  of  the  county  court  referred  the  cause  to 
the  clerk,  to  report,  among  other  things,  whether  the 
premises  were  so  situated  that  partition  thereof  could 
not  be  equitably  made,  or  whether  they  were  of  such  a 
description  that  it  would  be  manifestly  to  the  advantage 
of  the  pq^rties  that  they  should  be  sold  instead  of  parti- 
tioned. The  clerk  reported,  aa  already  stated,  that  the 
land  belonged  to  the  five  brothers  and  sisters,  A.  J. 
Henry,  Harrison  Henry,  Lydia  J.  Henry,  Robert  L. 
Henry  and  Hattie  Henry,  each  owning  an  undivided  one- 
fifth  interest,  but  that  the  entire  land  was  encumbered 
by  the  life  estate  of  James  M.  Henry,  as  tenant  by  the 
curtesy,  and  that  he  had  conveyed  this  estate  to  the  de- 
fendants Robert  L.  and  Hattie  Henry;  that  the  land 
sought  to  be  sold  consisted  of  about  160  acres,  worth 
from  f  1,200  to  tl,600  without  considering  the  life  es- 
tate, and  worth  about  fSOO  subject  to  the  life  estate; 
that  all  of  the  timber  is  on  the  north  end  of  the  farm, 
and  the  dwelling  house,  bam  and  shop  are  on  the  south- 
west end,  and  the  springs  and  running  water  all  are 
near  the  south  end,  and  that  to  give  water  to  each  share, 
the  division  line  would  have  to  be  run  from  north  to 
south,  cutting  the  land  into  narrow  strips,  which  would 
lessen  the  value  of  the  shares ;  that  the  dwelling  house  is 
worth  as  much  or  more  than  than  any  one  share  in  value, 
and  that  it  would  be  impossible  to  divide  the  farm  equit- 
ably among  the  parties  entitled,  encumbered  by  the  life 
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estate ;  that  the  lands  were  therefore  of  such  a  descrip- 
tion and  character,  and  so  situated,  that  they  could  not 
be  equitably  partitioned  in  kind  among  the  several  par- 
ties in  interest,  but  should  be  sold  for  division  of  pro- 
ceeds. 

The  clerk's  report  also  contained  this  passage :  'Trom 
the  proof  on  file  and  exhibits,  the  clerk  reports  that  said 
lands  should  be  sold  subject  to  the  life  estate  of  James 
M.  Henry  therein,  conveyed  by  him  to  Robert  L.  and 
Hattie  Henry.  But  the  clerk  is  of  opinion  that  this 
point  is  one  for  the  court  to  determine,  and  is  not  re- 
ferred to  the  clerk  in  the  order  of  reference."  This  por- 
tion  of  the  clerk's  report  was  excepted  to  by  the  com- 
plainant on  the  ground  that  it  was  not  sustained  by  the 
proof.  There  was  no  other  exception.  The  judge  of 
the  county  court  overruled  the  exception,  confirmed  the 
report  in  all  respects  and  directed  that  the  land  should 
be  sold  subject  to  the  curtesy  estate.  From  this  decree 
of  the  county  judge  the  complainant  has  appealed  and 
assigned  error,  the  error  assigned  being  that  the  judge 
refused  to  seir  the  land  free  from  the  estate  by  the  cur- 
tesy. 

The  complainant  contends  that  it  was  shown  by  the 
weight  of  the  proof  that  it  was  manifestly  to  the  inter- 
est of  all  of  the  parties  concerned,  the  two  minors  as 
well  as  the  adults,  that  the  entire  tract  of  land  and  all 
interests  therein,  should  be  sold,  the  defendants  insist- 
ing that  the  contrary  is  shown  by  the  record.  It  is  not 
contended  here  that  there  should  be  partition  of  the 
land,  but  it  is  insisted  by  the  defendants  that  it  should 
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be  sold  subject  to  the  estate  by  the  curtesy,  belonging, 
as  before  stated,  to  the  two  minor  children  by  convey- 
ance from  their  father. 

But  before  addressing  ourselves  to  this  question,  it  is 
necessary  that  we  consider  a  preliminary  matter — ^that 
is,  whether  the  county  court  has  jurisdiction  to  make 
such  sale.  The  sections  of  the  code  (Shannon)  appli- 
cable are  as  follows : 

"5042.  Any  person  entitled  to  a  partition  of  prem- 
ises under  the  foregoing  provisions,  is  equally  entitled 
to  have  such  premises  sold  for  division  in  the  following 
cases:  (1)  if  the  premises  are  so  situated  that  partition 
thereof  cannot  be  made,  (2)  where  the  premises  are  of 
such  description  that  it  would  be  manifestly  for  the  ad- 
vantage of  the  parties  that  the  same  should  be  sold  in- 
stead of  partitioned." 

"5054.  The  court  may,  with  the  assent  of  the  person 
entitled  to  an  estate  in  dower,  or  by  curtesy,  or  for  life, 
to  the  whole  or  any  part  of  the  premises,  who  is  a  party 
to  the  proceeding,  sell  such  estate  with  the  rest." 

"5055.  If  such  person  is  incapable  of  ^giving  assent, 
the  court  may  determine,  under  all  the  circumstances, 
and  taking  into  view  the  interest  of  all  the  parties, 
whether  such  estate  ought  to  be  excepted  from  the  sale^ 
or  sold." 

"5066.  If  any  of  the  parties  are  infants,  the  court 
shall  direct  the  disposition  of  the  shares  of  such  parties, 
and  may  order  that  the  money  be  paid  over  to  the  gen- 
eral guardian  upon  his  giving  bond,  with  good  security, 
to  cover  the  fund,  or  laid  out  in  the  purchase  of  other 
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land  for  such  minor,  or  otherwise  permanently  in- 
vested," 

By  section  5010,  it  is  provided  that  any  person  liaving 
an  estate  of  inheritance,  or  for  life,  or  for  years,  in  land, 
and  holding  and  being  in  possession  thereof  as  tenant 
in  common  or  otherwise,  is  entitled  to  partition  thereof, 
or  to  sale  for  partition  under  the  provisions  of  the  chap- 
ter in  which  that  section  appears.  The  next  section  ][>ro- 
vides  that  the  fact  that  the  premises  are  subject  to  a 
life  estate  by  dower  or  curtesy,  or  to  an  incumbrance 
by  a  mortgage  or  otherwise,  will  not  aflPect  the  right 
"Nor**  continues  the  next  section,  "will  the  fact  that 
some  of  the  joint  owners  are  infants,  and  that  it  is  to 
their  interest  that  the  property  should  not  be  parti- 
tioned ;  nor  that  the  several  estates  and  interests  of  the 
parties  are  altogether  different  and  distinct.  In  these 
cases  the  partition  shall  be  made  according  to  the  re* 
spective  rights  of  the  parties,  setting  apart  to  such  as 
desire  it  their  shares  in  severalty,  and  leaving  the 
shares  of  others,  if  desired,  in  common ;  and  if  there  are 
minors,  the  court  may  in  its  discretion  leave  their  shares 
in  common,  or  set  them  apart  to  each  in  severalty,  as 
may  appear  to  be  just  and  right,  upon  the  proof  intro- 
duced'' (sees.  5012,  5013). 

Upon  the  subject  of  the  jurisdiction  of  the  county 
court,  the  code  contains  the  following :  "The  county,  cir- 
cuit, or  chancery  courts  of  this  state  have  concurrent 
jurisdiction  of  partition  cases  under  the  provisions  o^ 
this  chapter,  by  bill  or  petition,  as  hereinafter  pre- 
scribed."   Section  5014.  Subsequent  sections  prescribe 
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the  method  of  procedure  in  partition  eases,  and  then  fol- 
low the  sections  which  we  have  already  given,  setting 
out  the  method  to  be  pursued  in  cases  of  sales  for  par- 
tition. 

There  are  other  sections,  as  follows,  on  the  subject  of 
jurisdiction : 

"6028.  The  county  court  shall  have  concurrent  juris- 
diction with  the  chancery  and  circuit  court  to  sell  real 
estate  of  decedents,  and  foif  distribution  or  partition. 
The  mode  of  procedure  in  such  cases  in  the  county  court 
shall  conform  in  every  respect  to  the  rules  and  regula- 
tions laid  down  for  the  conduct  of  similar  causes  in  the 
chancery  and  circuit  court. 

"6030.  Such  courts  are  expressly  vested,  over  all  sub- 
jects enumerated  in  the  foregoing  sections,  with  all  the 
power  and  authority  necessary  and  proper  to  the  exer- 
cise of  the  jurisdiction  therein  conferred. 

"6031.  The  county  court  is,  moreover,  in  cases  of 
concurrent  jurisdiction,  vested  with  all  the  incidental 
powers  belonging  to  or  conferred  by  law  upon  the  court 
with  which  its  jurisdiction  is  concurrent,  for  the  pur- 
pose of  exercising  and  effectuating  such  jurisdiction." 

Taking  these  sections  altogether,  we  think  there  can 
be  no  doubt  of  the  jurisdiction  of  the  county  court  to 
make  a  sale  in  a  partition  case  in  accordance  with  sec. 
6055,  and  to  thereby  bar  the  life  estate  which  an  infant 
may  have  in  the  premises.  Whether  it  was  wise,  or  the 
contrary,  to  vest  such  a  power  in  the  county  court  it  is 
not  for  us  to  consider.    The  legislature  having  clearly 
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vested  the  jurisdiction,  it  is  our  duty  to  enforce  it  rather 
than  to  destroy  it  by  construction. 

This  much  being  determined,  it  only  remains  to  de- 
cide whether  it  is  to  the  interest  of  all  of  the  parties  con- 
cerned that  the  estate  by  the  curtesy  should  be  included 
in  the  order  of  sale;  After  carefully  reading  and  re- 
reading all  the  testimony  bearing  upon  this  point,  the 
court  is  of  opinion,  and  so  finds,  that  it  would  not  be  to 
the  interest  of  the  minors  to  sell  the  property  free  of 
the  estate  by  the  curtesy  conveyed  to  the  minor  defend- 
ants by  their  father.  They  have  a  home  on  the  place 
and  it  is  worth  more  to  them  than  their  portion  of  the 
proceeds  of  only  two-fifths  of  the  place.  It  is  true  that 
they  must  take  the  risk  of  their  father's  living,  but  even 
with  this,  we  think  it  is  better  for  them  that  they  retain 
a  home  in,  and  the  use  of,  the  whole  place  for  whatever 
time  their  father  may  live,  than  to  turn  them  out  with 
two-fifths  of  the  value  of  the  remainder  interest,  and 
the  whole  value  of  what  witnesses  may  think  the  life  es- 
tate worth,  with  the  expectation  that  they  will  be  able 
with  the  proceeds,  to  obtain  as  good  a  hom&  It  is  urged 
upon  our  attention  that  witnesses  say  that  the  land  en- 
cumbered by  the  life  estate  will  not  bring  more  than 
half  of  its  value.  This  is  true,  and  hence  it  may  be  that 
ui>on  a  sale  of  the  property  so  encumbered  the  complain- 
ants will  lose  a  considerable  portion  of  the  value  of  the 
land,  at  least  nominally;  but  we  cannot  help  thinking 
that  such  loss  will  be  more  than  made  up  to  them  by  the 
occupation  of  the  place  as  a  home  during  the  life  of  their 
father.    It  is  true  that  life  is  uncertain  and  he  may  live 
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only  a  short  time,  yet  it  is  equally  true  that  the  uncer- 
tainty of  life  may  be  in  fitror  of  the  minor  defendants, 
and  that  their  father  may  live  many  years,  and  that 
they  may  thns  enjoy  the  whole  tract  for  a  long  time. 

After  full  and  careful  consideration  of  the  whole  mat- 
ter, and  full  consultation  had  upon  every  phase  of  this 
controversy,  we  are  unable  to  bring  ourselves  to  the  con- 
clusion insisted  upon  by  the  complainant.  That  it 
would  be  to  complainant's  interest  is  perhaps  true,  but 
that  the  minors  would  be  benefited  we  are  unable  to  find. 

It  results  that  the  decree  of  the  court  below  must  be 
affirmed  (with  a  slight  modification  as  to  the  terms  of 
sale)  and  the  clerk  of  this  court  will  proceed  to  sell  the 
land  in  accordance  with  the  decree  of  this  court. 

The  costs  both  of  this  court  and  of  the  court  below 
will  be  deducted  from  the  aggregate  fund* 

Other  judges  concur. 


APPEALS  BEPOBTS,  VOL.  1.  2i» 


Bay  v.  Haao. 
(knoxville.  september  20,  1901.) 

AMiVMd  by  the  Supreme  Couft  without  modification,  October  18»  1001. 

1.  JURISDICTION,  CHANCERY.    NonrMident  Defendant.    Publi- 
cation.    Attachment. 

On  bill  filed  to  quiet  title  and  to  have  rights  declared  in  land^ 
personal  service  of  process  is  dispensed  with  as  to  nonresident 
defendants,  who  may  be  brought  in  by  publication  alone,  and  It 
is  not  necessary  to  attach  the  land.  Filing  the  bill,  thus  creat* 
ing  a  lis  pendens,  and  Issuing  an  injunction  is  sufficient* 
{Post,  9p.  261-266.) 

Code  construed:    Shan.,  note  to  sec.  6298,  sees.  6121,  6162. 

2.  EVIDENCE.    Objection  to,  Waived  by  Nonresident  Defendant^ 
When. 

Where  a  nonresident  defendant  is  before  the  court  by  publico* 
tlon,  and  the  cause  is  at  issue  by  pro  eonfesso,  evidence  pre- 
viously taken  being  then  read  without  objection,  said  evidence^ 
under  the  rule,  can  not  be  objected  to  in  this  court,  especially 
as  by  obtaining  writ  of  error  all  objections  to  evidence  offered 
In  the  court  below,  and  not  there  objected  to,  were  waived. 
{Past,  pp.  266,  267.) 

Cited:  Johnson  v.  Fitssimmons,  6  Pick.  416,  42&-6;  Brown  v» 
Brown,  2  Pick.  278. 

Cited  and  distinguished:  Qrubb  v.  Browder,  11  Heis.  802;  An* 
derson  v.  McNeal,  4  Lea  805;  McKnlght  v.  Hughes,  4  Lea  626; 
8covel  V.  Absten,  1  Tenn.  Chy.  73;  Shannon's  Code,  sees.  6278^ 
6181. 

8.   DELIVERY  OF  DEED.    Legal,  When.    Agent's  Mistake. 
An  agent  delivered  a  dMd  nnder  tlie  impresnion  that  |i  contract 
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had  been  complied  with,  the  terms  of  which  had,  howerer,  with- 
out his  knowledge,  been  changed.  His  principal  was  acting 
nnder  the  contract  as  changed,  and  intended  that  the  deed 
should  be  delivered,  and  the  agent,  on  Sunday,  handed  the  deed 
to  the  yendee  for  the  purpose  of  making  a  legal  deliyery.  No 
question  is  made  by  either  side  as  to  the  delivery  being  on  Sun- 
day. The  agent,  finding  the  old  contract  had  not  been  complied 
with,  regained  possession  of  the  deed,  and  refused  to  re- 
deliver same  though  the  purchase  price  was  tendered  hiuL 
Had:  The  above  facts  show  a  good  delivery.  The  misunder- 
standing in  the  mind  of  the  agent  does  not  alter  the  character 
of  the  act  as  a  delivery,  he  having  complied  with  his  principal's 
instructions.    (Post,  pp.  267-271.) 

4.  COST.  Adjudged  Against  One  Who  Disclaims  Interest,  When. 
An  agent  (made  a  party  to  the  suit),  who  has  the  subject-matter 
of  the  litigation  (in  this  case  a  deed)  in  his  possession  when 
the  bill  is  filed,  and  therefore  is  a  necessary  party,  and  whose 
rashness  caused  the  litigation,  and  who  by  his  inaction,  after 
being  instructed  by  his  principal  to  close  up  the  matter,  permit- 
ted the  case  to  remain  in  court,  is  properly  taxed  with  all  the 
cost  of  the  court  below,  although  he  disclaims  all  interest  in 
the  subject-matter  of  the  litigation.    (Post,  pp,  271,  272.). 


FROM   COCKE. 


Appeal  ifrom  the  Chancery  Court  of  Cocke  Connty.- 
JoHN  P.  Smith,  Chancellor. 

W.  H.  JoNES^  for  complainant. 

W.  J.  McSwBBN^  for  defendant 
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JSetl,  J. — ^Bill  filed  to  quiet  title,  and  to  have  rights 
declared,  as  to  two  lots  in  Newport,  Oocke  county,  and 
to  have  a  deed  returned.  The  facts  are  as  follows: 
Mrs.  Henretta  Day,  a  resident  of  the  state  of  Massachu* 
setts,  being  the  owner  of  the  lots  in  controversy,  sit- 
uated in  Newport,  Cocke  county,  this  state,  commis- 
sioned verbally,  the  defendant  0.  B.  Haag,  to  negotiate 
a  sale  for  her.  Mr.  Haag,  so  acting  for  Mra  Day, 
agreed  upon  terms  with  the  complainant,  D.  J.  Ray. 
The  substance  of  the  agreement  so  reached  was  that  Mr. 
Ray  should  pay  in  cash  the  sum  of  |250,  and  that  he 
should  send  his  check  therefor,  on  a  bank  in  Newport, 
to  Mrs.  Day,  addressed  to  her  at  her  home  in  Hopedale, 
Massachusetts,  along  with  the  draft  of  a  deed  which 
Mrs.  Day  was  to  execute  and  return.  Accordingly  Mr. 
Ray  drew  his  check  in  favor  of  Mrs.  Day  for  the  amount, 
and  handed  it  to  Mr.  Haag,  along  with  the  draft  of  the 
deed.  Mr.  Haag  enclosed  the  two  in  an  envelope,  along 
with  a  letter  from  himself  to  Mrs.  Day,  in  which  letter 
he  told  Mrs.  Day  that  he  had  been  able  to  make  a  better 
trade  for  her  than  he  anticipated,  in  that  he  had  secured 
the  purchase  money  all  in  cash ;  and  in  a  postscript  he 
informed  her  that  the  check  enclosed,  of  Mr.  Ray,  was 
good^and  solvent,  or  "O.  K.,''  as  he  expressed  it.  The 
envelope,  with  the  enclosures  stated,  was  handed  by  Mr. 
Haag  to  Mr.  Ray  to  be  posted.  Before  posting  the  let- 
ter, however,  Mr.  Ray  went  to  the  bank  to  talk  with  the 
officials  concerning  the  matter,  and  to  say  to  the  cashier 
that  he  did  not  wish  the  check  to  be  paid  until  the  deed 
had  been  returned  duly  executed.    The  cashier,  or  as- 
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sistant  cashi^,  told  him  that  the  check  would  be  re- 
turned for  collection  through  some  other  bank,  and  that 
he  could  not  withhold  payment  without  suffering  pro- 
test. Thereupon  the  bank  officials  suggested  that  the 
difficulty  thus  presented  might  be  overcome  by  placing 
the  money  in  bank,  and  having  Mrs.  Day  to  draw  a  draft 
on  the  bank  for  the  amount,  accompanied  by  the  deed, 
so  that  the  deed  might  be  examined,  as  to  its  proper 
execution  before  the  payment  of  the  purchase  money, 
and  might  be  delivered  to  Mr.  Bay  contemporaneously 
with  such  payment.  The  plan  suggested  met  with  Mr. 
Bay's  approval.  Thereupon,  at  his  suggestion,  the  bank 
officials  opened  the  envelope  above  referred  to,  and 
made  the  following  change  in  its  contents,  viz. :  They 
took  out  this  check,  and  erased  the  postscript  of  Mr. 
Haag's  letter  referring  thereto,  and  in  place  of  the 
check,  the  bank  officer  addressed  a  letter  to  Mrs.  Day 
informing  her,  in  substance,  that  the  money  to  pay  for 
the  lots  was  on  deposit  in  the  bank,  and  that  the  bank 
would  honor  her  draft  therefor,  accompanied  by  the 
deed  duly  executed.  With  its  contents  thus  altered,  the 
envelope  was  again  sealed,  and  then  posted.  So,  the 
matter  wan  presented  to  Mrs.  Day  in  the  following  way : 
A  letter  from  her  agent  at  Newport,  Mr.  Haag,  inform- 
ing her  that  he  had  succeeded  in  selling  the  lots  entirely 
for  cash  and  asking  her  to  execute  and  return  the  deed 
enclosed,  and  the  letter  of  the  bank  informing  her  that 
the  money  was  on  deposit  to  pay  for  the  lots,  and  that 
it  would  be  paid  on  her  draft  accompanying  the  deed 
properly  executed.    Upon  receiving  the  letter  with  its 
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encIoBores^  Mrs.  Day  executed  the  deed;  bnt  instead  of 
returning  it  to  the  bank  she  enclosed  it  in  a  letter  ad- 
dressed to  Mr.  Haag,  directing  him  to  receive  the  pur- 
chase money,  and  deliver  the  deed,  or  in  substance;  that, 
upon  reading  this  letter,  having  in  mind  the  previous 
transaction  between  himself  and  Mr.  Bay  concerning 
the  sale  and  purchase  of  the  land,  he  got  the  impression 
that  Mrs.  Day  had  received  the  money,. that  portion  re- 
ferring to  the  deed  being  in  a  postscript,  and  being  over- 
looked, at  the  time^  by  him.  So,  with  the  impression  on 
his  mind,  that  matters  had  gone  forward  as  at  first  ar- 
ranged— ^he  having  at  that  time  no  knowledge  of  the 
change  made  in  the  enclosures  of  his  envelope  at  the 
bank — ^and  supposing  that  Mrs.  Day  had  received  the 
check,  he  called  Mr.  Bay  in,  as  the  latter  was  passing 
his  house,  Sunday,  June  10,  1901,  and  handed  the  deed 
to  him.  That  was  the  day  Mr.  Haag  received  the  deed 
from  Mrs.  Day,  and  no  question  is  made  by  either  side 
concerning  the  fact  that  the  deed  was  so  handed  ov^ 
on  Sunday.  After  Mr.  Bay  had  left  with  the  deed,  and 
later  in  the  day,  Mr.  Haag  re-read  Mrs.  Day's  letter  to 
him,  and  for  the  first  time  examined  the  postscript, 
which  read,  "I  think  I  prefer  to  send  the  deed  to  you, 
and^you  can  take  the  money  for  me.''  This  aroused  his 
fear  and  his  suspicion  that  something  was  wrong.  He 
went  therefore  next  morning,  Monday,  June  11,  to  Mr. 
Bay's  place  of  business,  and  without  saying  anything  to 
him  about  his  suspicion,  asked  Mr.  Bay  if  he  had  the 
deed  at  his  business  house.  He  received  an  affirmative 
•answer  to  this  inquiry,  and  thereupon  asked  Mr.  Bay 
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for  the  deed.  Mr.  Bay  not  knowing  what  was  in  Mr. 
Haas's  mind,  hence  not  anticipating  any  trouble,  but 
supposing  that  Mr.  Haag  wished  to  get  the  deed  to  take 
it  with  him  to  the  bank  to  enable  him  to  get  the  money, 
handed  the  paper  to  him.  After  Mr.  Haag  had  thus 
gotten  the  deed  safely  in  his  possession  he  charged  Mr. 
Ray  with  having  broken  open  his  letter,  and  with  hav- 
ing taken  the  check  therefrom  or  "tampering  with"  the 
letter  as  he  expressed  it.  Mr.  Bay  admitted  the  charge, 
but  said  that  the  money  was  in  the  bank  for  Mrs.  Day. 
Mr.  Haag  replied  that  the  matter  was  at  an  end,  or,  as 
he  phrased  it,  the  "deal"  was  "oflf."  Mr.  Bay,  demanded 
the  return  of  the  deed,  and  threatened  Mr.  Haag  with 
litigation  if  he  continued  to  refuse  to  surrender  it; 
thereupon  Mr.  Haag  threatened  to  prosecute  Mr.  Bay 
for  tampering  wath  his  letter,  informing  him  that  the 
penalty  was  "two  thousand  years  in  the  penitentiary.'^ 
And  so  they  parted  for  the  time.  During  the  day  Mr. 
Bay  tendered  to  Mr.  Haag  the  full  amount  of  the  pur- 
chase money,  and  demanded  the  return  of  the  deed,  but 
Mr.  Haag  declined  to  receive  the  money  and  in  fact  de- 
clined all  overtures.  In  one  of  these  conversations,  Mr. 
Haag  told  Mr.  Bay  that  another  person  would  pay  more 
money  for  the  lots  than  the  latter  had  agreed  to  give, 
but  did  not  assign  that  as  a  reason  for  refusing  to  turn 
over  the  deed.  Mr.  Haag  says  in  his  deposition  that 
he  mailed  the  deed  during  the  day  to  Mrs.  Day,  but  in 
view  of  the  subsequent  correspondence  between  Mr. 
Haag  and  Mrs.  Day,  we  are  unable  to  find  that  such 
was  the  fact    He  may  have  done  so,  but  if  he  did  we 


APPEALS  BEPORTS,  VOL.  1.  255 

Ray  y.  Haag. 

find,  as  will  be  seen  below,  that  she  had  sent  it  back  to 
him,  and  it  was  in  his  possession  when  the  bill  was  filed. 
The  bill  was  drawn  June  11,  the  day  that  Mr.  Haag  got 
the  deed  back  in  the  manner  already  stated,  but  it  was 
not  filed  until  June  16. 

The  bill  alleges,  in  substance,  that  the  sale  was  com- 
plete, and  that  the  deed  had  been  delivered,  but  that  Mr. 
Haag,  as  agent  of  Mrs.  Day,  had  unlawfully  repossessed 
himself  of  it.  It  undertook  to  set  out  the  details  of  the 
transaction,  and  stated  them  somewhat  differently  from 
the  way  we  have  just  recited  them.  Our  statement  of 
facts,  however,  we  regard  as  supported  by  the  weight  of 
the  testimony  and  most  in  harmony  with  all  of  the  cir- 
cumstances proven.  The  purpose  of  this  bill  was  to 
have  the  deed  returned  and  also  to  enjoin  Mr.  Haag  and 
Mrs.  Day  from  selling  the  lots  to  any  one  else,  and  froni 
claiming  them,  or  exercising  any  acts  of  ownership  over 
them,  and  from  interfering  with  complainant's  use  or 
possession  of  them.  The  bill  contained  a  special  prayer 
for  the  relief  just  mentioned,  and  also  contained  a 
prayer  for  general  relief.  To  this  bill  Mr.  Haag  and 
Mrs.  Day  were  made  defendants,  the  former  by  service 
of  process  and  the  latter  by  publication.  Mr.  Haag  an- 
swered, averring  that  he  had  no  interest  in  the  matter 
and  stating  that  he  had  returned  the  deed  to  Mrs.  Day, 
and  that  he  had  no  further  connection  with  the  contro- 
versy, and  asked  to  be  dismissed  from  the  cause  as  an 
unnecessary  party.  Mrs.  Day  suffered  an  order  pro 
confesao. 

The  chancellor  rendered  a  decree  in  favor  of  the  com- 
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plainant:  "That  upon  the  delivery  of  said  deed  com- 
plainant became  vested  with  the  title  in  fee  to  said  lots 
and  that  the  title  il^  in  him,  and  that  he  is  entitled  to 
have  said  deed  redelivered  to  him^  and  to  the  possession 
of  said  landy  and  to  this  end  writ  of  possession  is 
awarded  to  put  him  in  possession.  And  it  appearing 
that  said  defendant  Haag  acted  in  bad  faith,  it  is  ad- 
judged that  complainant  recover  of  said  C.  B.  Haag  all 
the  costs  of  the  cause,  for  which  execution  is  awarded.'' 
In  accordance  with  this  decree  a  writ  of  possession  was 
issued  on  the  11th  day  of  March,  1901,  to  the  sheriff  of 
the  county,  commanding  him  to  place  the  complainant 
in  the  peaceable  possession  of  the  land,  and  it  was  exe- 
cuted on  the  S€une  day. 

On  the  30th  day  of  August,  1901,  Mr.  Haag  and  Mrs. 
Day  filed  the  record  for  writ  of  error,  and  at  the  same 
time  assigned  errors.  The  errors  assigned  are  as  fol- 
lows : 

"1.  Because  the  chancery  court  had  no  jurisdiction 
of  the  defendant  Henrietta  Day,  she  being  made  a  party 
by  publication,  and  had  no  jurisdiction  of  the  subject- 
matter  of  said  litigation  because  there  was  no  attach- 
ment or  other  process  by  which  the  court  could  gain 
jurisdiction  of  the  subject-matter  of  the  litigation. 

"2.  The  final  decree  of  the  chancery  court  is  not  sup- 
ported by  any  testimony,  for  the  reason  that  the  cause 
was  put  at  issue  as  to  Henrietta  Day  on  the  day  that  the 
final  decree  was  rendered  against  her,  and  no  proof  was 
taken  after  the  cause  was  put  at  issue  as  to  her. 

"3.    Because  the  final  decree  is  against  the  weight  of 
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the  testimony;  the  preponderance  of  the  testimony 
shows  that  the  contract  was  breached  by  the  complain- 
ant 

^'4.  The  final  decree  being  erroneous  and  void  as  to 
the  defendant  Henrietta  Day,  the  only  interested  party 
to  this  cause,  the  bill  should  have  been  dismissed  as  to 
O.  B.  Haag  and  complainant  taxed  with  the  costs  of 
the  cause. 

^'5.  The  final  decree  is  erroneous  in  taxing  the  costs 
of  the  cause  below  to  C.  B.  Haag,  he  having  declined  an 
interest  in  the  subject-matter  in  litigation,  and  the 
prayer  showing  he  had  no  interest  in  the  causa'' 

Before  proceeding  to  a  consideration  of  these  assign- 
ments of  error,  it  is  proper  to  state  some  additional 
facts,  a  portion  of  which  bear  directly  upon  one  or  more 
of  the  specifications  of  error.  It  is  true,  as  stated  in 
the  first  and  second  errors  assigned,  that  the  order  pro 
confesao  against  Mrs.  Day  was  taken  on  March  1,  1901, 
the  day  the  final  decree  was  entered,  and  that  the  depo- 
sitions were  all  taken  prior  to  that  time,  in  December, 
1900,  and  January  and  February,  1901,  af  t«r  Mr.  Haag's 
answer  was  filed,  but,  as  just  stated,  prior  to  the  entry 
of  the  order  pro  confesao.  It  is  also  true  that  no  ob- 
jection was  made  in  the  court  below  to  the  reading  of 
any  of  the  testimony  taken  in  the  cause.  It  is  also  true 
that  Mrs.  Day  was  made  a  defendant  by  publication 
alone,  and  that  there  was  no  attachment  of  the  land  in 
controversy,  nor  other  process  to  give  jurisdiction  of  the 
land  other  than  already  stated. 

1  Tenn  Change  17} 
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We  should  add  the  following  facts  appearing  in  the 
rpcord,  to  give  a  complete  view  of  the  case,  that  is  to 
say:  While  Mr.  Bay  had  no  real  authority  from  Mr. 
Haag  to  open  the  envelope  and  make  the  change  already 
set  forth,  he  thought  he  had  such  authority  because  the 
matter  concerned  a  transaction  between  himself  and 
Mrs.  Day,  Mr;  Haag  being  only  a  go-between,  and  the 
latter  having  handed  the  envelope  to  him^  with  the  re- 
mark,  in  substance, ^^Take  it;  it  is  your  matter,  and  see 
that  it  goes."  He  had  no  purpose  of  fraud  in  making 
the  change.  He  did  in  fact  place  the  |250  on  deposit 
in  the  bank,  and  there  can  be  no  doubt  that  the  money 
would  have  been  paid  to  Mrs.  Day  promptly  if  she  had 
drawn  the  draft,  with  deed  attached,  as  suggested  in 
the  letter  of  the  bank  to  her.  There  can  be  as  little 
doubt  that  Mr.  Haag  could  for  Mrs.  Day  have  collected 
upon  asking  for  it,  the  |250  from  the  bank  on  the  day 
that  he  got  the  deed  back  from  Mr.  Bay  in  the  manner 
already  stated.  It  is  also  true  that  on  that  very  day 
Mr.  Bay  tendered  to  Mr.  Haag  the  full  amount  due,  as 
^ready  stated,  and  Mr.  Haag  refused  to  receive  it.  It 
appears  also  that  the  money  is  still  in  the  bank  awaiting 
the  pleasure  of  Mrs.  Day,  and  that  she  can  get  it  when 
she  calls  for  it.  It  appears  that  Mr.  Haag's  conduct 
in  the  matter  was  prompted  not  so  much  by  a  desire  to 
serve  Mrs.  Day's  interest  as  by  resentment  of  what  he 
regarded  as  Mr.  Bay's  unwarranted  and  even  criminal 
interference  with  the  package  given  to  mail.  Mrs. 
Day's  attitude  is  shown  by  the  following  letter,  which 
she  wrote  in  reply  to  the  one  which  Mr.  Haag  had  ad- 
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dressed  to  her  telling  her  of  the  fact  that  his  f onher  let- 
ter had  been  tampered  with,  viz.:  "Very  glad  that  I 
did  not  obey  instructions  and  draw  on  the  bank,  as  re- 
quested by  Mr.  Mims.  If  you  had  b^an  the  business  it 
seemed  to  me  you  were  the  one  to  finish  it  and  make 
whatever  of  profit  there  was  in  it,  which  I  hope  you  have 
looked  out  for.  If  you  haven't,  please  deduct  from  the 
amount  of  the  check  your  commission  for  the  sale.  Tour 
letter  was  enclosed  with  the  note  of  Mr.  Mims  [the  cash- 
ier of  the  bank]  and  the  deed,  your  postscript  was 
crossed  out,  and  I  concluded  that  you  had  changed  your 
mind  about  sending  check,  not  imagining  that  any  one 
would  tamper  with  the  sealed  letter.  I  have  written 
Mr.  Mims  to  pay  the  money  to  you,  aa  you  have  done 
the  rest  of  the  business,  and  hope  there  will  be  no  fur- 
ther trouble  in  the  matter.  Please  send  check  to  the 
cashier  of  the  Home  Nat.  Bank  here,  Mr.  IST.  B.  John- 
son.*'  This  letter  was  dated  "Hopedale,  June  13."  Mr. 
Haag  filed  this  letter  as  exhibit  No.  3  to  his  deposition. 
He  also  filed  as  exhibit  No.  4  the  letter  which  Mr.  Mims 
had  written  to  Mrs.  Day,  already  referred  to,  directing 
her  to  send  draft  with'deed  enclosed.  The  fact  does  not 
directly  appear,  but  we  infer  that  this  letter  must  have 
been  enclosed  to  Mr.  Haag  with  the  letter  of  June  13. 
From  the  tenor  of  that  letter  we  also  infer,  although  the 
fact  is  not  stated  therein,  that  she  also  sent  the  deed 
back  to  him  in  the  same  enclosure.  How  long  he  kept 
it  this  time  does  not  appear,  but  we  think  it  most  prob- 
able that  he  had  it  in  his  possession  at  the  time  the  bill 
was  served*  on  him,  and  he  waa  therefore  at  that  time 


260  TENNESSEE  CHANCERY 

Ray  y.  Haag. 

Mrs.  Day's  agent,  and  we  so  find.  At  th,e  time  his  depo- 
sition was  taken,  January  11, 1901,  he  did  not  then  have 
the  deed  in  his  possession.  Upon  this  subject  he  testi- 
fies expressly  that  he  did  not  then  know  where  it  was, 
but  "supposed"  that  Mrs.  Day  had  it.  Further  light  is 
thrown  upon  this  matter  by  a  letter  which  Mrs.  Day 
wrote  to  the  cashier  of  the  bank  in  question  at  Newport. 
To  properly  understand  this  letter  it  should  be  noted 
that,  at  the  request  of  Mr.  Ray,  after. Mr.  Haag  had  pro- 
cured from  the  former  the  deed  in  the  manner  already 
stated,  Mr.  Y.  J.  McMahon,  the  assistant  cashier  of  the 
bank,  addressed,  in  the  name  of  the  bank  (the  Mer- 
chants and  Planters  Bank),  a  letter  to  Mrs.  Day,  at 
Hopedale,  Mass.,  in  which  it  was  stated  that  the  money 
was  ready  to  pay  for  the  lots,  and  requesting  that  she 
have  Mr.  Haag  deliver  the  deed  to  Mr.  Ray.  On  June 
15,  1900,  the  bank  received  a  reply,  postmarked  Hope- 
dale,  Mass.,  June  13,  1900.  This  reply  was  addressed 
to  Mr.  Mims,  the  cashier,  and  was  as  follows:  "Dear 
Sir:  As  I  have  been  doing  my  business  through  Mr. 
Haag,  my  son's  friend,  I  thought  it  best  to  complete  the 
transaction  in  regard  to  the  lots  through  him,  and 
mailed  him  the  deed  in  consequence.  Please  instruct 
Mr.  Ray  to  pay  Mr.  Haag  the  money,  and  he  will  receive 
his  deed."  This  is  the  letter  which  Mrs.  Day  refers  to 
in  her  letter  of  the  same  date  to  Mr.  Haag,  which  we 
have  reproduced  above.  Putting  these  letters  together, 
it  is  perfectly  clear  that  on  June  13  Mr.  Haag  either  had 
the  deed  already,  having  never  returned  it,  or  that  it 
was  then  sent  back  by  Mrs.  Day  to  him ;  and  as  it  is  not 
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shown  when  it  passed  out  of  his  hands,  we  find  that  it 
was  still  in  his  hands,  as  the  agent  of  Mrs.  Day,  when 
the  bill  was  filed  and  served  on  him  on  June  16th. 

Putting  all  the  letters  together,  another  fact  is  to  be 
inferred.  It  is  this:  that  after  Mrs.  Day  had  been 
placed  fully  in  possession  of  all  the  facts  concerning  the 
^^tampering"  with  Mr.  Haag's  letter  and  the  substitu- 
tion of  the  deposit  for  the  check,  and  the  fact  that  Mr. 
Haag  had  repossessed  himself  of  the  deed,  she  still  de- 
sired the  trade  to  proceed  with  Mr.  Ray,  and  desired 
that  he  should  have  the  land  for  the  price  agreed  upon, 
and  showed  that  she  did  not  approve  of  the  act  of  Mr. 
Haag  in  declaring  "the  deal  offJ^  It  is  furthermore  ap- 
parent, however,  that  out  of  consideration  for  Mr.  Haag, 
she  desired  to  complete  the  transaction  as  she  had  be- 
gun it,  through  her  son's  friend,  Mr.  Haag. 

The  two  letters  last  referred  to  were  received  in  New- 
port on  the  15th  of  June,  1901.  The  record  does  not 
show  that  anything  was  done  under  them,  either  by  Mr. 
Haag,  Mr.  Ray  or  the  bank.  The  bill  had  already  been 
prepared  on  the  11th  of  June,  the  day  that  Haag  got  the 
deed  from  Ray,  and  was  sworned  on  the  14th  of  June, 
was  in  the  hands  of  the  chancellor  for  a  fiat  on  the  15th 
of  June,  and  was  filed  on  the  16th  of  the  same  month. 

In  the  light  of  all  of  these  facts,  we  shall  now  con- 
sider the  errors  assigned.  The  first  assignment  raises 
the  point  that  the  chancery  court  had  no  jurisdiction, 
because  Mrs.  Day,  a  non-resident,  was  made  a  defendant 
by  publication  without  there  having  been  a  previous  at- 
tachment of  the  land.    In  support  of  this  contention  we 
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are  referred  to  a  note  to  Shannon's  Gode^  sec.  5298,  and 
the  antiiorities  thereunder.  The  note  referred  to  is  in 
the  following  language:  ^^The  constructiye  or  substi- 
tuted service  by  publication  may  be  sufficient  to  inform 
parties  of  the  object  of  proceedings  taken  where  prop- 
erty is  once  brought  under  the  control  of  the  court  by 
seizure  or  some  equivalent  act,  and  such  service  may 
also  be  sufficient  in  cases  where  the  object  of  the  action 
is  to  reach  and  dispose  of  property  in  the  state,  or  some 
interest  therein,  by  enforcing  a  contract  or  a  lien  re- 
specting the  same,  or  in  all  actions  which  are  substan- 
tially proceedings  in  rem,  and  actions  in  respect  to  real 
estate.  But  in  attachment  suits,  and  other  proceedings 
in  rem  and  about  land,  against  nonresidents,  upon  pub- 
lication, and  without  appearance  to  the  merits,  personal 
judgments  beyond  the  proi>erty  attached  or  involved,  are 
void,  not  only  on  general  principles,  but  also  as  in  vio- 
lation of  section  1  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States — ^'^nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  Citing  numerous  authorities.  We 
are  also  ref^red  to  certain  sections  of  Webb's  Digest, 

but  we  have  not  access  to  that  work. 

It  is  not  incumbent  upon  us  to  consider  all  of  the 

points  referred  to  in  the  note  quoted,  nor  indeed  would 
it  be  proper.  We  may  say,  however,  that  so  much  of  it 
as  refers  to  attachment  proceeding  for  the  collection  of 
debts  is  inapplicable  to  the  present  controversy.  Put- 
ting that  class  of  cases  aside,  there  is  nothing  in  the 
note  which  would  warrant  the  position  that  there  must 
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b^  an  attachment  issued  and  levied  upon  the  property 
when  the  bill  is  filed  to  clear  up  title  to  realty  in  the 
state  or  to  enforce  a  contract  with  reference  thereto; 
indeed,  the  contrary  seems  to  be  indicated.  But,  how* 
ever  this  may  be,  we  think  the  matter  is  controlled  by 
the  following  sections^  of  our  code,  viz. : 

Shannon's  Code,  section  6121,  subsection  2:  ^'All 
bills  filed  in  any  court  seeking  to  divest  or  clear  up  the 
title  to  land,  or  to  enforce  the  specific  execution  of  con* 
tracts  relating  to  realty,  or  to  foreclose  a  mortgage  or 
deed  of  trust  by  a  sale  of  personal  property  or  realty, 
shall  be  filed  in  the  county  in  which  the  land,  or  a  ma- 
terial part  of  it^  lies,  or  in  which  the  deed  or  mortgage 
is  registered.'' 

Subsection  4:  '^Bills  against  nonresidents,  or  per* 
sons  whose  names  or  residences  are  unknown,  may  be 
filed  in  the  district  in  which  the  cause  of  action  arose, 
or  the  act  on  which  the  suit  is  predicated  was  to  be 
performed,  or  in  which  the  subject  of  the  suit,  or  any 
material  part  thereof,  is." 

Section  6162:  "Personal  service  of  process  on  the 
defendant  in  the  court  of  chancery  is  dispensed  with  in 
the  following  cases :  (1)  When  the  defendant  is  a  non- 
resident of  the  state." 

None  of  the  provisions  of  the  code  concerning  attach- 
ments warrant  the  contention  that  an  attachment  is 
necessary  in  this  kind  of  a  case,  nor,  indeed,  do  any  of 
those  provisions  refer  to  such  a  case.  There  is,  indeed, 
a  species  of  attachment  recognized  in  our  cases  as  be- 
longing to  the  inherent  power  of  the  chancery  courts 
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and  not  dependent  upon  our  statutes.  This  is  used, 
howeyer,  not  as  a  means  of  obtaining  jurisdiction  but 
only  to  effectuate  that  jurisdiction,  to  make  sure  that 
the  property  will  be  on  hand  when  the  case  is  finally 
disposed  of — ^as  where,  for  example,  a  bill  is  filed  to 
foreclose  a  mortgage  or  trust  deed  on  personal  property, 
and  there  is  danger  of  its  removal  in  the  meantime.  In 
such  a  case  it  has  been  held  that,  an  affidavit  showing 
the  danger,  a  writ  will  be  issued  to  the  end  that  the 
property  may  be  seized  and  held  until  final  disposition 
of  the  cause.  But  there  is  no  record  of  such  action  in 
a  case  involving  only  realty.  As  to  this  species  of 
property  the  filing  of  the  bill  creating  a  lis  pendens  and 
the  issuance  of  an  injunction  sufficiently  impound  the 
property. 

To  recur  now  to  the  section  of  the  code  which  we  have 
quoted.  Section  6121,  subsection  2,  shows  that  where 
the  bill  is  filed  to  clear  up  title  to  lands,  it  must  be  filed 
in  the  county  where  the  land  lies ;  and  subsections  4-7, 
the  same  section,  provides  that  writs  against  nonresi- 
dents may  be  brought  "in  the  district**  (equivalent  to 
county  in  the  connection  in  which  it  is  used),  in  which 
the  cause  of  action  arose,  or  in  which  was  to  be  per- 
formed the  act  upon  which  the  suit  is  predicated,  or  in 
which  the  subject  of  the  suit,  or  any  part  of  it,  is  found. 
The  present  suit  was  properly  brought  in  Cocke  county 
on  either  of  the  three  grounds  mentioned,  because  the 
land  lies  in  that  county,  and  the  suit  is  really  one  to 
clear  up  title ;  also,  because  the  cause  of  action  arose  in 
that  county,  the  subject  of  this  suit  is  there,  and  the 
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defendant  is  a  nonresident,  and  section  6162,  subsection 
1,  says  tiiat  when  the  defendant  is  a  nonresident  per^ 
sonal  service  of  process  is  dispensed  with.  Other  sec* 
tions  direct  that  when  personal  service  is  dispensed 
with,  the  defendant  may  be  brought  in  by  publication. 

There  is,  therefore^  no  difficulty  upon  the  subject  of 
jurisdiction.  The  legislature  had  the  power  to  pre- 
scribe the  terms  in  such  a  case  as  we  have  before  us,  and 
it  has  done  so,  and  we  do  not  find  that  the  granting  or 
issuance  of  an  attachment  is  among  these  terms. 

Again,  the  jurisdiction  is  clear  upon  the  grounds  that 
under  the  allegafions  of  the  bill,  and  also  under  the 
facts  as  we  have  found  them,  G.  B.  Haag,  the  resident 
*  defendant,  was  a  proper  party  defendant  and  was 
brought  in  by  process  served  on  him.  In  such  a  case  it 
is  the  common  practice  in  this  state,  and  sanctioned  by 
our  statutes,  to  bring  in  by  publication  any  and  all 
nonresident  persons  interested  in  the  subject-matter  of 
the  inquiry. 

In  each  of  these  cases  it  is  clear  that  the  court  has 
power  by  its  decree  to  bind  the  nonresident  defendants 
with  r^ard  to  all  rights  and  interests  in  and  to  prop- 
erty situated  in  or  lying  and  being  within  the  borders 
of  the  state,  when  the  property  is  the  subject-matter  of 
the  litigation,  and  proper  pleadings  are  filed  to  raise 
the  questions  adjudicated  in  such  decree,  and  when  our 
statutes  have  heea  complied  with  as  to  publication. 
This  is  due  process  of  law,  because  it  inyolyes  a  matter 
concerning  which  the  state  has  the  power  to  l^slate, 
that  is,  the  disposition  of  the  property  within  its  bor- 
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dera,  and  the  law  is  equally  binding  upon  all  owners 
of  or  claimants  to  property  lying  within  the  state,  sim- 
ilarly situated,  and  is  administered  in  the  due  course 
of  recognized  and  established  legal  proceedings. 

The  first  assignment  of  error  must  therefore  be  over- 
ruled. 

The  second  error  assigned  raises  the  point  that  the. 
court  cannot  consider  here,  against  Mrs.  Day,  the  tes- 
timony read  in  the  court  below,  because  it  was  all  taken 
before  the  case  was  put  at  issue  as  to  her,  and  without 
notice  to  her.  In  support  of  this  contention,  the  de- 
fendant cites  the  following  authorities:  Shannon's 
Code,  sees.  6273,  6181;  11  Heisk.,  302;  4  Lea,  305,  526; 
1  Tenn.  Chy.,  73.  These  authorities  are  to  the  effect 
that  when  an  order  pro  confesso  is  taken  against  a  non- 
resident defendant  without  attachment  of  property,  it 
does  not  amount  to  a  confession  of  the  allegations  of  the 
bill,  but  only  makes  an  issue,  and  the  bill  must  be  sup- 
ported by  testimony.  But  in  the  present  case  another 
principle  applies.  It  is  this:  The  defendant  was  be- 
fore the  court  by  virtue  of  the  publication  against  her 
as  a  nonresident,  and  the  cause  was  at  issue  as  to  her 
by  virtue  of  the  order  pro  confesso.  So  the  case  stood - 
ready  for  trial,  and  testimony  previously  taken  in  the 
case  was  read  against  her  without  objection  on  her  part. 
The  rule  is  that  testimony  not  objected  to  in  the  court 
below  cannot  be  objected  to  in  the  Supreme  Court  or  in 
this  court.  We  know  of  no  relaxation  of  this  rule  in 
favor  of  nonresident  defendants.  According  to  the 
whole  tenor  of  our  statutes  upon  the  pubject,  for  all 
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purposes  of  the  trial  in  tiie  court  below,  they  are  treated 
as  if  present  in  court,  just  as  other  persons  brought 
before  the  court  by  process  recognized  by  law.  Only, 
a  saving  is  made  in  their  behalf  allowing  them  to  have 
the  decree  reopened  within  three  years  upon  showing 
merits.  Braum  v.  Broton,  2  Pickle,  278.  But  in  the 
present  case  the  defendant  did  not  choose  to  take  that 
course.  On  the  contrary,  she  entered  an  appearance  in 
the  cause  in  the  Supreme  Ck>urt  by  applying  for  and 
obtaining  a  writ  of  error.  As  a  writ  of  error  is  but  a 
continuation  of  the  previous  suit  (Johnson  v.  Fitzaim- 
mons,  6  Pick.,  416,  425,  426),  she  necessarily  took  the 
suit  at  the  stage  at  which  she  found  it  when  she  applied 
for  the  writ,  and  would  therefore  have  to  be  charged 
with  all  failures  to  make  objections  to  evidence  offered 
in  the  court  below,  standing  on  no  higher  ground  than  if 
she  brought  the  case  to  the  Supreme  Court  by  appeal 
or  by  appeal  in  error. 

The  second  assignment  of  error  must  therefore  be 
overruled. 

The  third  assignment  of  error  makes  the  point  that 
the  decree  of  the  chancellor  is  not  sustained  by  the  tes- 
timony, in  that  it  shows  that  the  defendant  breached 
the  contract.  We  have  already  made  a  full  finding  of 
facts.  In  only  remains  to  test  the  value  of  these  facts, 
in  determining  the  rights  of  the  parties,  by  applying 
legal  principles  to  them.  As  we  view  those  facts,  the 
question  is  not  whether  Mr.  Bay,  the  complainant, 
breached  a  contract,  but  whether  there  was,  in  legal 
effect,  a  delivering  of  the  deed,  and  hence  a  vestiture  of 
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title  in  the  complainant  We  have  found  that  there 
was  a  manual  delivery  of  the  deed  by  Mr.  Haag,  the 
agent  of  the  defendant  Mrs.  Day,  to  the  complaimoftt 
Mr.  Ray,  but  that  he  subsequently  r^ained  possessdon 
of  the  deed  under  such  circumstances  as  made  him  but 
the  bailee  of  Mr.  Bay,  the  latter  not  having  handed  it 
to  him  to  keep  it,  or  to  rescind  the  transaction.  The 
fact,  then,  that  the  deed  passed  into  Mrs.  Haag's 
manual  custody  under  the  circumstances  stated,  can 
have  no  bearing  upon  the  rights  of  Mrs.  Day  and  Mr. 
Ray.  We  must  go  back  of  that  transaction,  and  ascer- 
tain whether  the  delivery  in  the  first  instance  by  Mr. 
Haag  for  Mrs.  Day  to  Mr.  Ray,  passed  the  title  to  the 
latter. 

Mrs.  Day  undoubtedly  sent  the  deed,  duly  executed^ 
to  Mr.  Haag,  for  the  purpose  of  having^  him,  as  her 
agent,  to  deliver  it  to  Mr.  Ray.  It  is  equally  certain 
that  she  expected  him  to  receive  the  money  as  her  agent^ 
and  in  that  capacity  to  forward  it  to  her.  She  sup- 
posed, from  the  fact  that  his  letter  was  in  the  package 
with  the  bank  letter,  that  he  fully  understood  and 
assented  to  the  deposit  of  the  money  in  the  bank  for  her 
by  Mr.  Ray,  and  that  upon  delivering  the  deed,  he 
would  collect  the  money  for  her,  she  having  returned  the 
deed  to  him  instead  of  to  the  bank,  saying:  ^'I  think 
I  prefer  to  send  the  deed  to  you,  and  you  can  take  the 
money  for  me.''  She  had  no  anxiety  or  doubt  as  to  the 
fact  that  the  money  would  be  paid.  She  did  not  im- 
pose upon  him,  as  a  condition  precedent,  that  the 
money  should  be  collected  before  he  delivered  the  deed. 
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He  was  commissioned  to  do  two  things — ^that  is,  to  de- 
liver the  deed  and  to  receive  the  money.  It  was,  t^  be 
sure,  a  cash  transaction,  bnt  even  in  such  a  transaction 
there  is  no  fixed  order  of  procedure,  as  to  whether  the 
property  shall  be  first  delivered  op  the  money  first  paid 
over.  If  the  property  be  first  delivered  (in  this  in- 
stance the  deed),  the  title  passes,  even  though  the  price 
be  not  then  paid,  if  the  failure  to  then  pay  be  acquiesced 
in  by  the  seller ;  because  such  consent  so  far  changes  the 
transaction  from  a  cash  to  a  credit  sale.  But  if  the 
failure  to  pay  over  the  price  results  from  a  mutual  mis- 
take to  the  effect  that  the  money  has  been  already  paid 
to  the  seller,  of  course  the  seller  would  be  entitled  to  a 
rescission  unless  the  mistake  be  rectified  by  the  payment 
of  the  money.  But  here  there  was  no  mistake  or  mis- 
understanding existing  in  the  minds  of  the  principal 
parties.  Both  Mrs.  Day  and  Mr.  Bay  knew  when  the 
deed  reached  the  hands  of  Mr.  Haag  that  the  money  had 
not  been  paid.  The  mistake  was  in  the  mind  of  the 
agent,  Mr.  Haag.  He  supposed  that  the  money  had 
been  already  paid  by  the  check  which  had  been  placed 
with  his  letter  in  the  envelope  which  he  had  some  days 
previously  sealed,  addressed  to  Mrs.  Day,  and  handed 
to  Mr.  Bay  to  post.  Acting  on  this  belief,  he  delivered 
the  deed.  He  had  information  at  hand,  in  the  letter  of 
Mrs.  Day,  in  which  she  sent  him  the  deed  for  delivery, 
that  the  money  had  not  been  paid ;  but  he  overlooked  it, 
and  acted  on  his  prior  knowledge.  But  it  is  not  his 
special  view  of  the  transaction,  but  the  view  of  his  prin- 
cipal that  the  court  must  be  guided  by.     When  she  sent 
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the  deed  forward  she  knew  that  the  money  had  not  been 
paidy  and  sent  it  for  the  express  purpose  of  having  it 
delivered  and  having  the  money  collected  and  for- 
warded to  her.  Her  agent  did  deliver  it,  and  so  far 
complied  with  his  instructions.  By  oversight,  he  failed 
to  collect  the  money  at  the  time.  Obviously  his  duty 
was,  upon  discovering  the  mistake,  to  rectify  it  by  de- 
manding the  money ;  and  if  it  had  not  been  paid  or 
tendered  upon  such  demand,  it  is  clear  that  Mrs.  Day 
would  have  had  a  right  to  rescission,  the  contract  being 
a  cash  transaction.  But  the  agent,  Mr.  Haag,  instead  of 
taking  this  course,  fraudulently  repossessed  himself  of 
the  deed,  and  refused  to  return  it  even  though  the  pur- 
chase price  was  tendered  to  him  on  that  day.  We  think 
that,  under  the  circumstances,  Mr.  Bay  did  all  that  was 
required  of  him,  in  tendering  the  money,  and  that  Mr. 
Haag  did  wrong  in  refusing  to  receive  the  money  and 
return  the  deed.  We  think  the  facts  stated  show  a 
good  delivery.  It  is  clear  that  Mrs.  Day  intended  the 
deed  to  be  delivered  to  Mr.  Bay,  it  is  also  clear  that  Mr. 
Haag  handed  the  deed  to  Mr.  Bay  for  the  purpose  of 
making  a  legal  delivery.  The  fact  that  he  was  moved 
to  so  hand  over  the  deed  by  a  misunderstanding  as  to 
the  previous  payment  of  the  purchase  money  to  his 
principal,  would  not  alter  the  character  of  the  act  as  a 
delivery ;  it  would  only  secure  to  his  principal  the  right 
to  have  the  mistake  rectified  by  payment  upon  demand^ 
or,  in  default  of  such  payment,  then '  to  a  rescission. 
Mr.  'Bay  did  oflfer  to  rectify  the  mistake,    and    did 
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tender  payment^  and  this  was  all  that  was  necessary 
to  make  his  legal  position  secure. 

It  is  true  that  Mr.  Bay  acted  wrongly  in  opening  Mr. 
Haag's  letter^  and  in  making  the  changes  mentioned 
without  calling  Mr.  Haag's  attention  to  the  fact  and 
securing  his  assent;  but  this  wrongful  action  wrought 
no  injury  to  Mrs.  Day,  the  real  party,  Mr.  Haag's  prin- 
cipal. The  result  was  simply  a  new  proposition  as  to 
the  mode  of  payment,  not  a  difference  as  to  the  essential 
terms  of  the  contract.  She  did  not  in  terms  agree  to 
the  specific  mode  of  payment,  but  sent  the  deed  to  her 
agent  to  deliver  it  and  collect  the  money;  so  we  arrive 
again  at  the  facts  discussed  in  the  previous  paragraph. 

Our  conclusion  upon  this  branch  of  the  case  is  that 
there  was  a  legal  delivery  to  Mr.  Ray,  and  hence  that 
the  legal  title  passed  to  him ;  therefore  that  the  chan- 
cellor's decree  was  correct,  and  that  the  third  assign- 
ment of  error  must  be  overruled. 

The  fourth  assignment  of  error  rests  upon  the  third,, 
and  must  fall  with  it 

The  fifth  assignment  of  error  raises  the  point  that 
ihe  court  below  erred  in  taxing  the  costs  of  this  court 
to  0.  B.  Haag.  The  reason  given  is  that  he  had  dis- 
claimed all  interest  in  the  subject-matter  of  litigation. 
As  stated  in  the  finding  of  facts,  we  are  of  opinion  that 
Mr.  Haag  must  have  had  the  deed  in  his  possession 
when  the  bill  was  filed,  whatever  he  may  have  done  with 
it  before  or  afterwards.  He  was  therefore  a  prop^ 
and  even  necessary  party  to  the  bill.  His  rashness 
caused  the  whole  litigation.    He  was  Justly  indignant 
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at  the  liberty  which  Mr.  Ray  had  exercised  with  his 
letter  package.  But,  representing  Mrs.  Day,  as  he  was, 
it  was  his  dnty  not  to  be  controlled  by  his  personal 
resentment,  bnt  to  act  for  her,  regardless  of  that  feature 
of  the  case,  deal  with  it  upon  the  ground  upon  which 
it  had  been  put  by  the  original  parties,  however  that 
new  status  had  been  brought  about,  and  to  demand  the 
purchase  price  for  his  principal,  and,  upon  failure  to 
receive  it,  then  to  take  steps  to  recover  the  deed.  He 
not  only  failed  to  do  this  in  the  outset,  but  even  when 
he  had  received  a  letter  from  his  principal  showing 
that,  after  she  had  been  placed  in  full  possession  of  all 
of  the  facts  she  still  wished  to  go  forward  with  the 
transaction  and  receive  her  purchase  money,  he  stiil 
failed  to  make  any  attempt  to  rectify  the  matter  by 
collecting  or  attempting  to  collect  the  money,  but  al- 
lowed the  transaction  to  stand  in  the  awkward  shape  he 
had  put  it  by  his  unlawful  recaption  of  the  deed.  Un- 
der all  of  these  circumstances  we  do  not  think  there 
was  any  error  in  the  court's  action  in  taxing  Mr.  Haag 
with  all  the  costs  of  the  court  below. 

The  fifth  assignment  of  error  must  therefore  be  over- 
ruled. 

The  decree  of  the  chancellor  is  therefore  in  all  things 
affirmed.  The  costs  of  the  writ  of  error  and  proceed- 
ings thereunder  will  be  paid  by  Mrs.  Day. 

All  the  judges  concur. 


On  further  CQUsideration,  the  court  imposes  the  fol- 
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lowing  terms  on  the  relief  granted  to  the  complainant^ 
viz. :  The  decree  will  allow  the  complainant  ten  days 
from  its  entry  to  pay  into  courts  in  this  cause,  to  the 
clerk  of  this  court,  the  f  250  purchase  money  belonging 
to  Mrs.  Day,  to  be  held  here  for  her  and  to  be  paid  over 
to  her.  On  failure  to  so  pay  in  the  money  the  decree 
will  be  vacated,  and  the  complainant's  bill  dismissed. 
All  the  judges  concur. 


1  Tenn  Chan— (18) 
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Crawford  and  Wife  v.  Woodward  et  al. 

(NASHVILLE.     DECEMBER   14,  1901.) 

Affirmed  by  the  Supreme  Conrt  withoat  modification,  March  22,  1902. 

STATEMENT  OF  CASE. 
In  1865,  W.  D.  Haggard  made  his  wife  and  her  minor  sister  de- 
fendants to  a  bill  averring  that  the  defendants  had  each  an 
undivided  one-half  interest  In  certain  real  .estate  in  fee,  and 
asking  that  he  be  empowered  to  make  a  trade  which  he  could 
effect,  for  the  benefit  of  the  minor,  and  for  partition.  The  wife» 
in  an  .answer  sworn  to  by  her  in  person,  expressly  agrees  to 
the  sale  as  prayed  for.  Though  not  appearing  from  the  plead- 
ings and  decree,  the  proceedings  show  that  it  was  in  the  minds 
of  the  parties  and  court  that  the  said  trade,  theretofore  agreed 
on  in  writing,  should  be  ratified  by  said  proceedings.  Decree 
was  had  as  follows,  viz.:  "And  it  appearing  to  the  satisfactiodf 
of  the  court  that  it  will  be  manifestly  to  the  interest  of  Martha 
A.  Haggard  and  Susan  M.  Douglass  that  the  property  .  •  . 
should  be  sold,  provided  that  $5,000  thereof  can  be  secured  to 
each  of  said  defendants,  it  is  ordered  and  decreed  by  the  court 
that  said  complainant,  W.  D.  Haggard,  may  sell  said  real  estate 
...  for  $10,000;  but  a  lien  is  retained  upon  said  property  for 
the  benefit  of  said  defendants  to  the  amount  of  $10,000» 
until  said  complainant,  W.  D.  Haggard,  settles  upon  his  wife» 
Martha  A.  Haggard,  real  estate  considered  by  this  court  to  be 
worth  $5,000.  .  .  .  It  is  ordered  by  the  court  that  when  said 
settlement  is  made  upon  the  defendant,  Martha  A.  .  •  .  that 
they  be  reported  to  this  court  for  confirmation,  and,  if  satisfac- 
tory to  the  court,  that  the  lien  upon  the  property  sold  by  Hag- 
gard will  be  given  up."  There  is  no  question  made  as  to  the 
interest  of  Susan  M.  Douglass.  Sales  were  made  of  said  land 
under  the  decree,  but  without  confirmation.    In  1868  the  death 
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of  the  wife,  Martha  A.,  wag  suggested.  In  1872  Louise  Haggard, 
minor  daughter  of  Martha  A.,  filed  petition  by  next  friend,  ask- 
ing to  be  mado  a  party  to  the  suit  and  that  |5,000  be  settled 
upon  her  out  of  her  father's  estate,  to  take  effect  at  his  death. 
Upon  report  of  the  master,  the  prayers  of  said  petition  were 
granted.  In  1885  Louise  Haggard  intermarried  with  Crawford. 
In  1901  her  father,  W.  D.  Haggard,  died.  Bill  was  then  filed 
by  Crawford  in  right  of  his  wife,  attacking  the  proceedings  un- 
der which  the  land  was  sold  as  void,  and  the  deeds  and  con- 
veyances had  thereunder  as  clouds  on  the  title  of  said  Louise. 

1.  CONFIRMATION  OF  SALE.    By  Decree,  Though  not  Expressly 

Prayed,  When. 
While  the  bill  does  not  in  express  terms  ask  for  the  confirmation 
of  a  sale  already  made,  nor  the  decree  in  so  many  words  con- 
firm said  sale,  yet  this  being  in  the  minds  of  the  parties  and 
the  court,  as  shown  by  the  record,  ^e  decree,  therefore,  of  itself 
amounted  to  a  confirmation  of  said  sale.    (Post,  pp.  308,  309.) 

2.  SAME.    Need  Not    be  Had,  When. 

Under  its  inherent  power,  inclusive  of  and  more  comprehensive 
than  that  provided  and  regulated  by  statute,  it  is  competent  for 
the  chancery  court,  having  jurisdiction  of  the  parties,  property 
and  subject-matter,  to  fix  the  terms  of  sale  and  confer  on  its 
commissioner  the  power  to  sell  property  of  persons  under  dis- 
ability, without  confirmation  by  the  court,  and  it  was  not  re- 
quired, under  the  above  decree,  that  the  sale  in  this  case  be 
confirmed.     (Post,  pp.  307-312.) 

Cited:  Brown,  ex  parte,  8  Hum.  200;  Porter  v.  Porter,  1  Bax.  301; 
Taylor  y.  Keeton,  10  Hum.  539;  Winchester  y.  Winchester,  1 
Head  491;  Kirkman,  ew  parte,  3  Head  618;  Swan  y.  Newman, 

3  Hum.  288;  Elliott  v.  Blair,  4  Cold.  185;  Bryant  v.  McCuUom, 

4  Heis.  521;  Thompson  v.  Mebane,  4  Heis.  370;  Williams  v. 
Williams,  3  Bax.  55;  Talbot  v.  Provine,  7  Bax.  509;  Hunt  v. 
Qlenn,  11  Lea  16;  Lancaster  y.  Lancaster,  13  Lea  132;  Hurt  v. 
Long,  6  Pick.  459. 

Cited  and  criticized:    Haggard  y.  Benson,  3  Tenn.  Chy.  268. 
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8.  NEXT  FRIEND.  Petition  by.  Improvident  Deereea  on,  Infant 
Bound  by,  When. 

Petition  was  filed  in  1872  by  the  minor,  Louise  Haggard,  by  next 
friend  reciting  the  former  proceedings,  the  decree  directing  real 
estate  considered  by  the  court  to  be  worth  |5,000  to  be  settled 
upon  her  mother,  Martha  A.  Haggard;  that  her  mother  had 
died  and  that  she  was  the  only  surviving  child;  that  her  father 
was  seized  of  an  estate  by  the  curtesy  in  her  mother's  estate, 
and  asking  that  she  be  made  a  party  complainant  to  the  cause 
and  that  a  settlement  be  made  on  her  of  $6,000  out  of  her 
father's  estate,  to  take  efTect  at  his  death.  It  was  thereupon 
decreed,  among  other  things,  that  the  lien  in  favor  of  Martha 
A.  Haggard,  retained  upon  the  property  sold  by  W.  D.  Haggard, 
be  removed  and  discharged. 

Held:  (1)  The  effect  of  the  petition  by  next  friend  was  to  make 
the  minor  a  party  to  the  proceedings  in  the  cause  then  pending. 

(2)  The  petition  asked*  for  relief  within  the  pleadings  in  the 
former  cause,  and  decree  thereon  was  not  coram  non  judice, 

(3)  While  the  decrees  rendered  were  improvident,  that  does 
not  go  to  the  jurisdiction  of  the  court.  (4)  The  court  having 
jurisdiction,  its  decrees  were  valid  and  binding,  unless  reversed 
by  appeal,  writ  of  error  or  other  direct  proceeding,  and  had  the 
effect  to  confirm  the  sale  and  release  the  lien,  and  the  minor's 
right  to  either  of  those  proceedings  is  now  barred  by  limitation. 
{Post,  pp.  313-323.) 

Cited:  .  Winchester  v.  Winchester,  1  Head  460;  Brown,  ex  parte, 
8  Hum.  200;  Klrkman,  ex  parte,  Z  Head  518;  Swan  v.  Newman, 
3  Head  288;  Talbot  v.  Provine,  7  Bax.  609;  Burkrv.  Burks,  7 
Bax.  367;  Simpson  v.  Alexander,  6  Cold.  626;  Fulton  v.  David- 
son, 3  Heis.  641;  Thompson  v.  Mebane,  4  Heis.  379;  Wilson  v. 
Schaefer,  et  al.  (Tenn.),  64  S.  W.  R.  208;  Haggard  v.  Benson, 
3  Tenn.  Chy.  276;  Jones  v.  McKenna,  4  Lea  639;  Hurt  v.  Long, 
6  Pick.  446. 

Cited  and  distinguished:    Qreenlaw  v.  Pettit,  3  Pick.  476. 
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FROM  SUMNER. 


Appeal  from  the  Chancery  Court  of  Sumner  County. 
.  S.  Gribble,  Chancellor. 


E.  B.  Wilson  and  Champion^  Brown  &  Akers  for 
complainants. 

Seat  &  Sbay,  B.  F.  Allen,  Jas.  W.  Blackmorb,  J.  J. 
Turner  and  H.  S.  Collier,  for  defendants. 


Barton,  J. — This  was  a  bill  filed  by  CraT^ord  and 
wife  in  right  of  the  wife,  Louise  Crawford,  to  recover 
an  interest  in  certain  real  estate  located  in  Sumner 
county,  Tennessee,  and  attacking  certain  deeds  and 
conveyances  which  had  attempted  to  convey  the  prop- 
erty, as  clouds  upon  her  title,  and  attacking  certain 
proceedings  had  in  the  chancery  court  of  Sumner 
county  in  relation  to  the  property  as  being  void.  The 
defendants  filed  a  demurrer,  which  was  sustained  by 
the  chancellor  and  a  decree  entered  dismissing  the  bill. 
Prom  this  decree  the  complainants  have  appealed  and 
assigned  errors. 

The  case  as  made  in  the  bill  and  exhibits  filed  there- 
with is  substantially  as  follows :  The  complainant  is 
the  only  daughter  and  child  of  Dr.  W.  D.  Haggard  and 
his  wife  Martha  Haggard.  Dr.  Haggard  died  on  Jan- 
uary 25,  1901,  and  his  wif^  Mrs.  Martha  Haggard^  the 
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mother  of  complainant  Louise,  on  December  11,  1866. 
Complainant's  mother,  Martha  Haggard,  was  formerly 
Martha  A.  Douglass,  the  daughter  of  Elmore  Douglass. 
Elmore  Douglass  died  in  Sumner  county  in  1863,  leav- 
ing two  children,  his  daughter,  Martha  A.,  then  the  wife 
of  Dr.  Haggard,  and  Susan  M.  Douglass,  who  was  then 
unmarried.  This  complainant,  Louise,  was  born 
May  3,  1860,  and  married  the  complainant  Crawford  in 
Nashville,  in  1885.  Elmore  Douglass,  complainant's 
grandfather,  who  was  the  owner  of  the  property  in 
question  at  the  time  of  his  death,  made  a  will  which  was 
subsequently  probated,  which  is  substantially  as  fol- 
lows : 

"I  desire,  after  the  payment  of  all  my  just  debts,  all 
of  my  property  of  every  kind  to  be  evenly  divided  be- 
tween my  two  daughters,  Martha,  now  the  wife  of  Dr. 
Haggard,  and  Susan  Miller  Douglass ;  my  house  and  lot 
in  the  town  of  Gallatin,  also  my  land  situated  three 
miles  west  of  Gallatin,  estimated  to  contain  forty-six 
acres;  also  twenty-five  acres  of  land  on  the  Ked  Kiver 
Ridge  beyond  Dobbin's  Gap  on  the  ridge."  He  then 
refers  to  certain  personal  property  not  involved  in  this 
litigation.  Then  adding:  "To  them  and  the  heirs  of 
their  bodies.  If  Susan  should  not  live  to  the  years  of 
maturity,  then  to  her  sister  Martha." 

In  other  words,  as  far  as  material  to  this  controversy, 
by  this  will  these  two  daughters  took  the  real  estate 
mentioned  as  a  fee  simple  estate  as  tenants  in  common. 
This  will  was  duly  probated  at  the  March  term  of  the 
county  court  of  Sumner  county  in  1865. 
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On  August  1,  1865,  W.  D.  Haggard,  the  husband  of 
Martha  Haggard,  filed  a  bill,  to  which  he  made  his  wife, 
Martha  Haggard,  and  his  sister-in-law,  Susan  M.  Doug- 
lass, who  was  a  minor,  parties  defendant.  The  bill  set 
out  the  will,  and  alleged  that  Elmore  Douglass  had 
giyen  his  entire  estate  to  his  two  daughters;  that  the 
defendant  Martha  was  intermarried  with  the  complain- 
ant, and  that  the  defendant,  Susan  M.  Douglass,  was 
a  minor  under  fourteen  years  of  age.  He  described  the 
real  estate  abov^  mentioned,  and  stated  that  that  was 
all  the  proi)erty  the  defendants  then  had.  The  bill 
describes  the  nature  of  the  property,  and  that  the 
houses,  fencing,  etc.,  were  out  of  repair.  It  was  alleged 
that  the  minor,  Susan  M.  Douglass,  had  no  other  estate 
except  about  $1,500,  which  was  inherited  from  an  aunt, 
and  that  only  a  small  portion  of  it  had  been  received; 
that  Susan  M.  i^^as  only  about  twelve  years  of  age,  and 
had  to  be  educated  and  supported,  and  that  in  the  condi- 
tion the  property  then  was,  the  income  of  the  property 
would  not  be  sufficient  to  do  so,  as  the  rents  coming  to 
her  would  only  amount  to  about  f  200,  out  of  which 
repairs,  taxes,  etc.,  had  to  be  paid.  The  bill  then 
averred:  "Complainant  would  show  that  he  is  able  to 
effect  a  trade  by  which  he  can  get  f  10,000  for  the  town 
property  and  farm,  thus  securing  to  said  Susan  M. 
|5,000  as  her  portion,  which  would  be  a  fine  price,  and 
which  would  pay  Susan  M.  ?30Ct  per  annum  for  inter- 
est, that  being  more  than  her  income  from  rent."  The 
bill  continues:  "Complainant  would  also  show  that 
he  and  his  wife  are  entitled  to  have  said  property  sold 
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for  division,  as  neither  place  could  be  divided  to  any 
advantage.  Complainant  would  show  that  the  said 
Susan  M.  could  be  better  maintained  and  educated,  and 
that  in  every  respect  it  would  be  manifestly  to  her  in- 
terest and  the  interest  of  the  wife  of  the  complainant 
that  the  complainant  should  be  enabled  to  sell  the  above 
described  property  at  the  price  above  named."  The 
prayer  of  the  bill  was  that  Martha  A.  Haggard  and 
Susan  M.  Douglass  be  made  defendants  to  the  bill ;  that 
they  answer  the  same,  and  that  a  guardian  ad  litem 
be  appointed  for  the  minor,  Susan  M.  Douglass,  so  that 
her  interest  might  be  protected;  and  that  on  the  final 
hearing  the  court  should  make  decree  empowering  com- 
plainant to  sell  the  property  described  in  the  bill,  for  a 
full  and  fair  price,  and  make  such  orders  as  might  be 
necessary  for  the  investment  of  the  proceeds  of  the  sale, 
so  that  the  interest  of  the  defendants  might  be  prop- 
erly protected,  and  for  general  relief.  Process  was  duly 
issued  and  served.  Martha  A.  Haggard,  the  wife,  filed  an 
answer  to  this  bill  on  August  11, 1865,  in  her  own  name. 
In  that  answer  she  says  that  it  is  true  that  she  and 
Susan  M.  Douglass  are  the  daughters  of  Elmore  Doug- 
lass, deceased,  and  that  by  the  will  of  their  father  they 
are  entitled  to  the  property  described  in  the  bill.  She 
says  that  she  thinks  that  it  would  be  to  the  interest  of 
herself  and  sister  that  the  complainant,  who  is  her  hus- 
band, should  have  power  to  make  the  sale  as  prayed  for 
in  his  bill.  The  answer  proceeds:  "She  has  every 
confidence  in  the  judgment  and  management  of  her 
husband,  and  she  is  willing  to  permit  him  to  dispose  of 
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her  interest  in  said  property  as  he  may  think  best,  and 
having  fully  answered  she  prays  to  be  hence  dismissed.'^ 
That  answer  was  sworn  to  by  Mrs.  Martha  A.  Haggard 
in  person,  and  was  duly  filed.  The  minor,  Susan  M. 
Douglass,  answered  by  guardian  ad  litem,  who  had  been 
appointed  for  her. 

We  should  add  here  that  there  is  no  controversy 
whatever  as  to  the  interest  of  this  minor.  The  whole 
controversy  is  as  to  the  validity  and  binding  effect  of 
these  proceedings  so  far  as  the  wife,  Mrs.  Haggard,  is 
concerned,  and  we  need  not  further  notice  the  case  as 
it  might  have  affected  the  minor. 

After  the  filing  of  the  answers  the  cause  was  referred 
to  the  clerk  and  master  to  take  proof  and  report  to  the 
court  whether  it  would  be  manifestly  to  the  interest  of 
the  defendants  to  sell  the  property  as  prayed  for  in 
complainant's  bill.  The  depositions  of  several  witnesses 
were  taken,  who  testified  that  in  their  opinion  J10,000 
would  be  a  good  price  for  the  property  mentioned,  being 
the  property  which  had  been  devised  and  mentioned  in 
the  will.  The  witnesses  stated  that  they  were  of 
opinion  that  it  would  be  manifestly  to  the  interest  of 
the  defendants  that  W.  D.  Haggard  be  permitted  to  sell 
the  property  in  the  way  he  asked  in  the  bill.  The  re- 
port of  the  clerk  was  as  follows:  "In  this  cause  from 
the  evidence  of  J.  S.  McCoin,  J.  T.  Baber,  J.  M.  Robb 
and  C.  R.  A.  Thompson,  now  on  file,  I  report  that 
110,000  would  be  a  full  and  fair  price  for  the  property 
mentioned  jn  the  pleadings,  and  that  it  would  be  mani- 
festly to  the  interest  of  the  said  Martha  A.  Haggard  and 
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Susan  M.  Douglass  that  said  property  should  be  sold, 
if  f 5^000  can  be  secured  to  each  of  them  for  their  por- 
tion in  said  property,  and  that  the  land  of  J.  R.  Bane, 
near  Nashville,  is  worth  fSOO  per  acre,  and  that  if  said 
purchase  money  should  be  invested  in  said  lands  that 
it  would  be  a  safe  and  good  investment." 

A  decree  was  entered  at  the  September  term,  reciting 
that  the  cause  was  heard  upon  the  pleadings  and  the 
report,  and  the  decree  then  proceeds :  "And  it  appear- 
ing to  the  satisfaction  of  the  court  that  it  will  be  mani- 
festly to  the  interest  of  Martha  A.  Haggard  and  Susan 
M.  Douglass  that  the  property  willed  to  them  by  their 
father,  and  which  is  described  in  complainant's  bill, 
should  be  sold,  provided  that  f5,000  thereof  can  be  se- 
cured to  each  of  said  defendants,  it  is  ordered  and  de- 
creed by  the  court  that  said  complainant,  W.  D.  Hag- 
gard, may  sell  said  real  estate  mentioned  in  the  bill, 
viz.,  the  house  and  lot  in  Gallatin  formerly  occupied  by 
Elmore  Douglass,  and  the  tract  of  land  of  about  forty- 
nine  acres  conveyed  by  Charles  Gray  to  E.  Douglass, 
and  the  Ridge  tract,  for  $10,000;  but  a  lien  is  retained 
upon  said  property  for  the  benefit  of  said  defendants  to 
the  amount  of  f  10,000  until  said  complainant,  W.  D. 
Haggard,  settles  upon  his  wife,  Martha  A.  Haggard, 
real  estate  considered  by  this  court  to  be  worth  f  5,000, 
and  until  said  W.  D.  Haggard  secures  f  5,000  to  said 
Susan  M.  Douglass,  by  mortgage  on  real  estate  to  be 
considered  by  this  court  worth  that  amount.  It  is  or- 
dered by  the  court  that  when  said  settlement  is  made 
upon  the  defendant,  Martha  A.,  and  mortgage  is  made 
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to  Susan  M.  Douglass,  that  they  be  reported  to  this 
court  for  confirmation,  and,  if  satisfactory  to  the  court, 
that  the  lien  upon  the  property  sold  by  Haggard  will 
be  given  up.  Complainant  will  pay  the  cost  of  the  pro- 
ceeding, for  which  fi.  /a.  may  issue." 

Now  it  appears,  though  not  directly  from  the  plead- 
ings, nor  the  decree  in  that  cause,  that  Haggard  had, 
on  June  9,  1865,  entered  into  a  written  contract  with 
one  Edward  C.  Bane,  by  which  it  was  agreed  that  Hag- 
gard would  sell  to  Bane  the  house  and  lot  in  the  town 
of  Oallatin  formerly  owned  by  Douglass  and  wife,  in 
consideration  that  Bane  would  convey  by  general  war- 
ranty deed  twenty  acres  of  land  lying  in  Davidson 
county,  Tennessee,  on  the  Hillsboro  pike.  This  agree- 
ment further  showed  that  Haggard  agreed  to  sell  to 
E.  C.  Bane,  for  the  consideration  of  f  10,000,  one  lot  of 
land  adjoining  the  town  of  Gallatin  on  the  east,  con- 
taining ten  acres,  more  or  less,  and  another  lot  of  land 
on  the  north  side  of  the  ridge  in  Sumner  county,  con- 
taining twenty-five  acres,  being  the  Elmore  Douglass 
land;  one  other  tract  of  land  lying  in  Sumner  county 
three  miles  from  Gallatin,  containing  about  forty-nine 
acres,  being  the  Elmore  Douglass  land,  for  f  10,000,  ^nd 
that  in  payment  of  the  said  |10,000,  Bane  agreed  and 
bound  himself  to  convey  or  cause  to  be  conveyed  to  W. 
D.  Haggard  thirty  acres  of  land  in  Davidson  county, 
to  be  laid  off  from  the  tract  of  land  now  owned  by  Bane, 
and  bounded  as  follows,  giving  the  description.  It  was 
further  agreed  that  in  the  event  Bane  should  be  unable 
to  make  or  cause  to  be  made  to  Haggard  a  good  title  in 
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fee  to  this  land,  then  Bane  bound  himself  to  pay  Hag* 
gard  f  10,000  within  twelve  months  from  the  time  that 
Haggard  made  him  a  good  title,  the  lands  to  be  con- 
veyed to  him. 

It  is  apparent  that  the  proceedings  in  chancery  were 
had  for  the  purpose  of  completing  this  trade;  though, 
as  we  say,  neither  in  the  decree  nor  in  the  pleadings  is 
the  contract  with  Bane  mentioned.  There  is  some  ref- 
erence to  the  Bane  land  in  the  proof,  but  the  pleadings 
and  decree  do  not  show  that  this  contract  was  presented 
to  the  court  for  ratification.  It  appears,  however,  that 
on  November  10,  1865,  after  the  decree  above  mentioned 
authorizing  Haggard  to  make  the  sale  had  been  entered^ 
that  Haggard  made  a  deed,  which  read  as  follows : 

"By  virtue  of  the  authority  vested  in  me  by  decree 
of  the  chancery  court  of  Sumner  county  at  the  Septem- 
ber term,  1865,  in  the  case  of  W.  D,  Haggard  v.  Martha 
Haggard  and  Susan  M.  Douglass,  I  have  bargained  and 
sold,  and  do  hereby  transfer  and  convey,  to  Edward  C. 
Bane  and  his  heirs  forever,  for  the  consideration  of 
five  thousand  dollars  to  me  paid,  a  house  and  parcel  of 
land  in  Gallatin,  Tennessee  [giving  the  descriptions]. 
To  fiave  and  to  hold  the  above  described  land  to  Edward 
C.  Bane  and  his  heirs.  I  covenant  that  I  am  legally 
authorized  to  convey  said  property,  and  I  warrant  the 
title  to  said  property  to  said  Edward  C.  Bane  against 
the  lawful  claims  of  all  persons. 

.    "W.  D.  Haggaed.'^ 

This  was  duly  acknowledged  before  the  county  court 
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•clerk  on  December  18,  1865,  and  registered  December 
21, 1865. 

On  December  18,  W.  D.  Haggard  made  another  deed, 
which  recites  that  by  the  authority  vested  in  him  by  the 
decree  of  the  chancery  court  of  Sumner  county  in  the 
case  of  W.  D.  Haggard  v.  Martha  A.  Haggard  and 
Susan  M.  Douglass,  and  for  the  consideration  of  f  4,00D, 
he  sold  and  conveyed  to  Sallie  J.  Bane  the  forty-six 
acre  tract  of  land,  describing  it.  This  deed  was  also 
duly  acknowledged  and  registered. 

The  deed  Conveying  the  twenty-flve  acre  tract  of  ridge 
land,  if  it  was  conveyed,  has  not  been  filed,  though  it  is 
mentioned  as  conveyed  and  contracted  for  in  the  written 
contract  entered  into  between  Bane  and  Haggard. 

According  to  the  bill  matters  appear  to  have  re- 
mained in  this  condition  until  the  March  term,  1868,  of 
the  chancery  court  of  Sumner  county,  when  an  order 
was  entered  in  the  case  of  Haggard  against  his  wife  and 
Miss  Douglass,  suggesting  the  death  of  Mrs.  Haggard, 
and  the  cause  was  continued. 

Nothing  further  appears  to  have  been  done  untif  the 
September  term,  1870,  when  an  order  was  entered  di- 
recting that  former  orders  be  renewed  and  the  cause 
continued  until  the  next  term.  The  same  order  was 
made  at  the  April  term,  1871,  and  again  at  the  Septem- 
ber term,  1871. 

On  May  1,  1872,  a  petition  was  filed  in  the  name  of 
Louise  Haggard  by  her  next  friend,  G.  W.  Allen.  This 
petition  sets  out  that  Louise  Haggard,  the  daughter  of 
Martha  Haggard,  is  a  minor,  and  that  she  and  Susan 
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Douglass  were  entitled  under  the  will  of  Dr.  Elmore 
Douglass,  their  father,  to  the  real  estate  described  in 
the  petition;  that  Dr.  Haggard,  her  father,  had  filed  a 
bill  for  the  sale  of  the  same,  and  under  the  orders  of 
the  court  had  sold  the  real  estate,  and  had  been  directed 
to  settle  |5,000  upon  Martha  Haggai^d,  the  mother  of 
petitioner ;  that  her  mother,  said  Martha,  had  died  after 
the  sale  was  made,  leaving  the  i)etitioner  as  the  only 
child ;  that  she  was  advised  that  her  father  was  entitled 
to  a  life  estate  in  the  estate  of  her  mother,  and  that  he 
was  willing  to  make  a  settlement  on  petitioner  of  f  5,000, 
to  take  effect  at  his  death ;  that  she  asked  to  be  a  party 
complainant  to  the  cause,  and  asked  that  decree  be  en- 
tered that  a  settlement  of  f  5,000  out  t)f  the  estate  of  her 
father  be  made  upon  her,  to  take  effect  at  his  death. 

At  the  April  term,  1872,  an  order  was  entered  saying 
that  the  death  of  Martha  A.  Haggard  was  suggested  and 
admitted,  and  that  Louise  Haggard  by  next  friend  had 
filed  a  petition  as  above,  and  the  cause  was  referred  to^ 
the  clerk  and  master  to  report  what  settlement  W.  D.. 
Haggard  had  made  upon  Susan  M.  Douglass  and  what 
settlement  he  was  willing  to  make  upon  his  daughter. 
The  clerk  made  a  report  showing  from  the  report  of  a 
former  clerk  and  master  that  Haggard  had  secured  by- 
mortgage  $5,000  to  Susan  M.  Douglass,  and  he  reported 
this  a  good  security,  and  that  he  said  he  was  willing  to- 
settle  on  his  daughter,  Louise  Haggard,  $5,000,  to  be 
paid  out  of  his  estate  at  his  death.  The  court  confirmed 
this  report.  The  mortgage  which  was  made  to  secure 
Susan  M.  Douglass  was  also  filed. 
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This  is  substantially  the  record  in  the  case  which  is 
attacked. 

The  bill  alleges  that  these  proceedings  are  void,  and 
that  the  deeds  made  by  Haggard  were  void  and  inef- 
fective to  convey  the  interest  or  estate  of  the  complain- 
ant's mother.  It  is  averred  in  the  bill  that  the  first  of 
the  coAveyances  was  made  on  November  10,  1865,  was 
made  in  consideration  of  twenty  acres  of  land  in  David- 
son county  by  John  R.  Bane  to  W.  D.  Haggard,  and  by 
the  latter  mortgaged  to  Susan  M.  Douglass,  and  that 
the  latter  conveyance,  that  is  the  conveyance  of  Decem- 
ber 15, 1865,  was  made  in  consideration  of  a  credit  given 
to  Haggard  upon  one  of  his  purchase  notes  for  the  tract 
of  land  of  132  3-4  acres  conveyed  by  Bane  to 
Haggard,  and  by  the  said  Haggard  to  one  Ben- 
son in  trust;  that  the  said  two  deeds  of  November 
10,  1865,  and  December  15,  1865,  are  the  individual 
deeds  of  the  said  Dr.  W.  D.  Haggard,  and  were  made 
by  him  pursuant  to  an  agreement  made  and  entered 
into  by  and  between  the  said  Haggard  and  one  E.  G. 
Bane  on  June  9,  1865,  a  copy  of  which  agreement  is 
hereto  attached  and  marked  exhibit  2.  This  is  the  con- 
tract to  which  we  have  above  referred,  and  is  found  on 
pages  nineteen  to  twenty-two  of  the  transcript.  They 
say  that  these  attempts  of  Haggard  to  convey  this  prop- 
erty were  only  valid  as  to  his  own  individual  interest, 
which  they  say  was  a  life  estate;  but  that  the  proceed- 
ings and  deeds  made  by  him  were  invalid  to  convey  the 
interest  pf  his  wife,  Martha  Haggard,  and  they  say  that 
those  deeds  and  all  subsequent  deeds  and  proceedings 
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were  void  a8  to  them  and  a  cloud  upon  their  title.  They 
aver  that  the  sales  made  by  Haggard  were  nevet  re- 
IK>rted  to  or  confirmed  by  the  court  in  the  case  above 
mentioned.  The  bill  further  shows  that  there  had  long 
been  doubts  in  r^ard  to  this  title,  and  that  a  portion 
of  .one  of  the  lots  in  Gallatin  had  been  sold  by  one  Bead, 
who  had  become  the  purchaser  of  it,  to  J.  A.  Mentloe; 
that  on  October  6, 1874,  Mentloe  sold  the  same  to  Betsey 
Hamilton,  and  that  N.  B.  Hamilton  and  wife,  Betsey 
Hamilton,  the  purchasers,  filed  a  bill  in  the  chancery 
court  at  Nashville,  on  March  19,  1884,  against  com- 
plainant, Louise  Haggard,  and  J.  A.  Mention  and  in  the 
bill  charged  that  they  were  advised  that  the  proceed- 
ings  in  the  chancery  court  at  Gallatin  are  voidable  if 
not  void,  and  that  if  voided  by  Louise  Haggard,  her 
lien  would  consume  the  property,  and  they  prayed  that 
the  cloud  be  removed  from  the  title,  or,  if  that  was  not 
possible,  prayed  a  judgment  against  Mentloe  for  breach 
of  warranty.  The  bill  then  sets  out  those  proceedings, 
and  avers  that  the  case  was  finally  heard  and  decided 
by  the  supreme  court,  and  that  the  court  decreed  that 
all  proceedings  at  Gallatin  subsequent  to  the  suggestion 
of  the  death  of  Mrs.  Haggard  were  void  as  to  her,  and 
the  deeds  to  this  property  were  void  as  to  her  and  a 
cloud  upon  her  title.  We  need  not  further  notice,  how- 
ever, this  part  of  the  bill,  as  it  is  conceded  that  the  pro- 
ceedings in  that  case  are  not  binding  upon  the  parties 
in  this  case,  except  so  far  as  the  decree  of  the  supreme 
court  in  that  cause  is  to  be  taken  as  authority  in  this. 
So  the  case  presented  is  that  the  mother  of  this  com- 
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plainant,  who  was  Martha  Haggard,  wife  of  Dr.  Hag- 
gard, was  the  owner  of  an  undivided  half  interest  in 
the  property  described  and  sought  to  be  recovered ;  that 
the  complainant  Louise  is  her  daughter,  and  entitled  to 
inherit  this  interest,  and  to  recover  it  unless  the  pro- 
ceedings which  we  have  above  set  out  were  valid  as  to 
the  mother,  Mrs.  Martha  Haggard,  and  had  the  effect 
of  divesting  her  interest,  or  unless  the  complainant  has 
been  barred  by  laches  and  the  statute  of  limitations.  As 
to  this  point,  her  contention  is  that  her  father.  Dr.  Hag- 
gard, had  a  life  estate  in  the  property,  and  that  she 
could  not  bring  her  suit  until  after  his  death,  and  that 
she  has  brought  it  within  the  time  allowed  by  law  there- 
after. 

The  first  question  to  be  discussed  and  decided  is. 
Were  the  proceedings  had  of  such  character  as  to  divest 
the  interest  of  Mrs.  Martha  Haggard  in  this  property? 

Before  stating  our  own  views  and  convictions  upon 
this  case,  we  deem  it  proper  to  refer  to  the  holding  of 
the  supreme  court  in  the  case  of  N.  B.  Hamilton  and 
Wife  V.  Louise  Haggard  et  al.,  in  which  case  we  have 
been  furnished  with  the  transcript  of  the  record  and  also 
with  the  original  opinion  of  the  court  of  referees  in  that 
•case.  The  case  is  referred  to  and  relied  upon  not  as 
binding  upon  the  parties  in  this  case  as  res  adjudicata, 
but  simply  as  an  authority,  it  being  insisted  that  some 
of  the  vital  questions  raised  in  this  case  were  raised  and 
decided  in  that  case,  and  it  is  true  that  that  case  in- 
volved some  of  the  same  property,  and  the  validity  of 
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the  proceedings  had  for  the  sale  of  this  land  in  the  case 
of  W.  D.  Haggard  against  his  wife^  Martha  Haggard, 
and  sister-in-law,  Susan  M.  Douglass.  The  case  of 
Hamilton  and  wife  against  Haggard  was  about  as  fol- 
lows : 

The  complainants  filed  their  bill  against  Louise  Hag- 
gard, W.  D.  Haggard  and  J.  A.  Mentloe.  They  showed 
that  they  had  become  purchasers  from  the  defendant 
Mentloe  of  a  house  and  lot  in  Gallatin,  Sumner  county, 
Tennessee,  for  which  they  had  paid  f 3,000,  receiving 
from  Mentloe  a  general  warranty  deed.  It  was  alleged 
'that  the  property  formerly  belonged  to  Elmore  Doug- 
lass, who  died  in  1863,  leaving  a  will  by  which  he  de- 
vised his  property  to  his  daughter,  Susan  Douglass,  and 
his  daughter,  Mrs.  Martha  Haggard.  The  bill  then  sets 
out  the  proceedings  had  in  the  chancery  court  under  the 
bill  filed  in  August,  1865,  by  W.  D.  Haggard.  Said  pro- 
ceedings were  feet  out  just  as  we  have  above  set  them  out. 
It  was  alleged  that  Susie  M.  .Douglass  had  been  secured 
for  the  amount  due  her.  It  was  further  alleged  that 
W.  D.  Haggard  had  become  insolvent  and  had  filed  a 
petition  in  bankruptcy.  They  alleged  that  by  reason 
of  these  things  their  title  was  clouded,  and  that  W.  D. 
and  Louise  Haggard  would  not  sign  a  quitclaim  deed; 
that  they  were  advised  that  the  proceedings  in  the  chan- 
cery court  at  Gallatin  were  void  if  not  voidable,  as  the 
lien  would  consume  the  property  in  case  the  original 
sale  was  sustained.  They  asked  that  the  matter  be  de 
cided,  and  that  if  Louise  Haggard's  lien  should  be  sus- 
tained, then  that  they  be  permitted  to  go  on  Mentloe^ 
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or  if  the  court  should  be  of  opinion  that  the  land  should 
be  free  from  the  claim,  that  it  be  so  decreed  so  as  to 
quiet  the  title.  Louise  Haggard  filed  an  answer  and 
cross-bill.  In  that  cross-bill  she  took  the  position  that 
the  last  decree  as  to  her  was  a  nullity  and  void,  because 
it  changed  the  decree  of  1865  fixing  the  terms  of  sale. 
The  prayer  of  that  bill  was  that  a  decree  should  be  en- 
tered  adjudicating  and  declaring  that  the  decree  of  the 
chancery  court  of  Gallatin  of  May  2, 1872,  was  null  and 
void,  and  that  the  complainant  had  a  lien  upon  the 
house  and  lot  in  question  for  the  payment  of  her  said 
95,000,  and  that  the  same  be  sold  on  the  usual  terms, 
etc.  She  also  prayed  for  general  relief.  The  case  was 
heard  by  the  chancellor,  and  it  was  adjudged  that  the 
proceedings  at  Gallatin  subsequent  to  the  decree  of  1868 
suggesting  the  death  of  Mrs.  Haggard,  were  void  so  far 
as  they  affect  the  rights  of  Miss  Louise  Haggard ;  that 
the  title  to  the  land  in  dispute  had  never  passed  out  of 
Miss  Louise  Haggard,  and  that  the  covenants  of 
Mentloe  in  his  deed  to  complainant  were  broken.  Upon 
the  cross-bill  of  Louise  Haggard  the  court  decreed  that 
all  of  the  proceedings  at  Gallatin  subsequent  to  the  sug- 
gestion of  the  death  of  Mrs.  Haggard  in  the  decree  of 
1868  were  void,  and  that  the  deeds  to  this  property 
were  void  as  to  her  and  a  cloud  upon  her  title,  and  that 
she  had  a  vested  remainder  in  the  property  subject  to 
the  life  estate  of  her  father,  W.  D.  Haggard,  and  that 
as  soon  as  the  life  estate  fell  in  she  should  be  put  in  pos- 
session of  the  property,  for  which  purpose  a  writ  of  pos- 
session might  issue.    We  might  note  in  passing  that  the 
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chancellor  granted  relief  entirely  distinct  from  that 
prayed  for  in  the  cross-bill  of  Miss  Louise  Haggard. 
The  case  was  appealed  to  the  supreme  court,  was  tried 
before  the  court  of  referees,  whose  report  on  exception 
was  confirmed  and  a  decree  entered  by  the  supreme 
court  affirming  the  decree  of  the  chancellor.  In  the 
supreme  court  it  was  adjudicated  that  the  proceedings 
in  the  cause  of  W.  D.  Haggard  v.  Martha  A.  Haggard 
.and  Susan  M.  Douglass,  in  the  chancery  court  at  Gal- 
latin, had  after  the  death  of  said  Martha  A.  Haggard, 
were  null  and  void  as  to  the  defendant,  Louise  Hag- 
gard, now  Crawford,  and  did  not  pass  any  title  to  her 
interest  in  the  house  and  lot  in  question  in  this'  cause. 
It  was  alleged  that  her  interest  was  an  undivided  half 
interest  subject  to  the  life  estate  of  her  father,  W.  D. 
Haggard,  which  he  owned  at  the  death  of  his  wife, 
Martha  A.  Haggard,  as  tenant  by  the  curtesy,  and  that 
his  interest  therein  for  life  and  the  other  undivided  half 
interest  of  Susan  M.  Douglass  in  the  property  passed 
by  the  aforesaid  proceeding  in  the  chancery  court  at 
Gallatin,  Tennessee,  and  to  that  extent  the  defendant 
Mentloe  could  and  did  pass  a  good  and  perfect  title  to 
the  property  to  the  complainant,  and  so  on. 

Now,  it  does  appear  that  the  court  of  referees  and  the 
supreme  court  had  before  them  in  that  case  the  very 
proceedings  which  we  are  now  reviewing,  and  in  that 
case  they  did  hold  that  those  proceedings  were  void  and 
ineffective  to  pass  tlie  title,  and  they  further  held  that 
Dr.  Haggard  had  a  life  estate,  and  that  Louise  Haggard, 
who  is  a  complainant  in  this  case,  was  not  entitled  to 
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recover  the  land  nor  an  interest  in  it  until  the  termina- 
tion of  the  life  estate.  As  stated,  it  is  conceded  that 
that  proceeding  was  not  binding  upon  the  parties  in 
this  case,  as  they  were  not  before  the  court,  that  is,  the 
defendants  were  not,  but  it  is  argued  with  great  force 
and  plausibility  that  the  decision  is  binding  as  author- 
ity on  us,  the  supreme  court  having  passed  upon  the 
regularity  of  the  very  proceedings  now  under  review 
and  having  held  as  stated. 

Passing  for  a  moment  the  question  as  to  how  far  we 
should  be  held  bound  in  this  case  by  that  decision,  we 
call  attention  to  two  facts  disclosed  by  the  record  and 
decree  in  that  case,  which,  it  appears  to  us,  must  nec- 
essarily have  not  been  brought  to  the  attention  of  the 
court.  The  original  bill  in  that  case  was  filed  on  March 
19,  1883,  and  Louise  Haggard  at  that  time  was  of  age 
and  was  made  a  party  defendant,  and  she  in  her  own 
right  filed  an  answer  and  cross-bill  on  April  9,  1883. 
A  reference  to  her  cross-bill  discloses  that  she  did  not 
attack  the  sale  made  at  all,  but  she  onlv  attacked  the 
decree  of  May  2,  1872,  and  insisted  that  she  had  a  lien 
upon  the  house  and  lot  in  Gallatin  for  the  payment  of 
?5,000  to  her,  and  she  asked  that  the  property  be  sold 
to  enforce  this  lien.  This  matter  does  not  appear  to 
have  been  noticed  either  by  the  supreme  court  or  by 
the  court  of  referees.  We  respectfully  submit  that  this 
action  upon  her  part  after  coming  of  age  was  an  election 
to  ratify  the  sale  of  the  l^nd  made,  and  was  a  conces- 
sion that  the  title  had  passed  and  was  binding  upon  her. 
See  Haggard  v.  Benson^  3  Tenn.  Chy.,  275.     And  we  are 
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unable  to  see  how,  after  this  ratification  of  the  sale,  the 
court  could  have  decreed  her  the  antagonistic  relief  of 
adjudicating  that  there  had  been  no  sale  of  the  prop- 
erty. 

The  other  point  in  which  it  appears  to  us  there  was  a 
misconception,  at  least  by  the  court  of  referees,  appears 
in  the  opinion  as  written  by  Hon.  W.  L.  Aiken,  one  of 
the  referees,  and  in  the  last  part  of  his  opinion  we  find 
this  statement:  "The  heir  is  bound  by  the  decrees  of 
the  court  made  while  the  mother  was  alive;  but  the 
court,  guarding  the  interest  of  the  married  woman, 
only  authorized  the  husband  to  make  the  sale  subject  to 
its  approval  and  confirmation.  Her  consent  to  a  sale 
could  only  affect  her  life  estate,  and  that  with  the  ap- 
proval of  the  court,  unless  made  in  the  manner  provided 
by  the  statute."  Now,  from  this  it  appears  that  the 
court  of  referees  considered  that  Mrs.  Haggard  only 
had  a  life  estate.  This  was  clearly  an  oversight  or  mis- 
conception. The  devise  was  to  the  two  daughters  and 
their  bodily  heirs.  Under  the  law  as  it  then  and  now 
exists,  this  of  course  created  an  estate  in  fee  simple.  It 
is  possible  that  this  expression  in  the  will  misled  the 
court.  We  can  conceive  of  no  other  ground  upon 
which  it  could  have  been  stated  that  Mrs.  Haggard  only 
had  a  life  estate.  Of  course  if  she  had  only  a  life  estate 
the  proceedings  could  not  have  affected  the  heir  in  the 
shape  they  then  were.  We  offer  these  suggestions  not 
by  way  of  criticism  of  the  results  arrived  at  in  that  case, 
but  because  it  is  suggested  that  the  decision  in  that 
case  is  binding  upon  us  as  authority,  and  we  simply 
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wish  to  point  out  that  for  some  reason  these  points  were 
not  brought  before  the  court  in  that  case  and  were  evi- 
dently not  passed  upon,  at  least  there  is  no  opinion  so 
showing  and  we  can  only  look  to  the  opinion  of  the 
court  as  authority.  So  far  as  the  decree  is  concerned, 
it  expresses  more  than  the  pleadings  authorize  and  the 
points  now  made,  we  feel  sure,  were  not  called  to  the 
attention  of  the  court. 

We  are  also  referred  in  the  argument  to  an  opinion 
delivered  by  Chancellor  Cooper  in  the  case  of  Haggard 
V.  Benson,  reported  in  3  Tenn.  Chy.,  268.  In  that  case, 
these  same  proceedings  were  under  review.  It  was  a 
case  where  a  cross-bill  had  been  filed  to  foreclose  a  deed 
of  trust  executed  by  Dr.  W.  D.  Haggard  to  John  W. 
Walton,  for  money  loaned  to  pay  oflE  the  vendor's  lien 
on  the  tract  of  132  3-4  acres  of  land  near  Nashville 
which  Dr.  Haggard  had  bought  from  John  R.  Bane, 
that  trade  being  part  of  the  transaction  involved  in  this 
case.  Louise  Haggard  by  her  next  friend  had  filed  an 
original  bill  to  enjoin  the  foreclosure  of  the  deed  of 
trust,  claiming  that  money  or  property  belonging  to  her 
mother,  Martha  Haggard,  had  gone  in  part  payment  of 
this  tract  of  land  by  reason  of  Martha  Haggard's  in- 
terest in  the  property  above  mentioned,  and  she  sought 
to  set  up  a  resulting  trust  in  this  land,  allying,  among 
other  things,  the  invalidity  of  the  proceedings  now 
under  discussion  after  the  death  of  her  mother.  Chan- 
cellor Cooper  dismissed  her  bill  so  far  as  it  sought 
to  set  up  a  resulting  trust  against  the  deed  of  trust  and 
the  claim  of  Walton,  holding  that  Walton  was  a  bona 
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fide  purchased  for  value,  and  that,  as  between  him  and 
the  complainant,  his  was  the  superior  right.  He  dis- 
missed the  bill  of  Louise  Haggard  without  prejudice  to 
proceed  against  any  surplus  that  might  >arise  from  the 
sale  of  the  land.  In  discussing  these  proceedings,  how- 
ever, Judge  Cooper  made  several  statements  that  bear 
directly  upon  these  proceedings.  Among  other  things, 
he  said,  commenting  on  this  case,  that  the  proceedings 
were  curiously  irregular  in  the  form  of  the  cause,  the 
pleadings  and  in  every  subsequent  step  taken ;  that  the 
court  had,  however,  jurisdiction  both  of  the  persons  of 
the  parties  interested  and  of  the  property  sought  to  be 
sold,  and  that  in  view  of  the  plenary  jurisdiction  of  the 
chancery  court  in  matters  of  partition,  and  of  the  sav- 
ing provisions  of  section  3337  of  the  code  touching  pro- 
ceedings for  the  sale  of  property  of  persons  under  dis- 
ability, that  the  original  decree  authorizing  the  sale 
probably  could  not  be,  and  certainly  had  not  been,  seri- 
ously questioned.  He  further  says :  "That  decree  ap- 
pointed Haggard  special  commissioner  to  sell  the  lands 
of  the  defendants,  but  retained  a  lien  upon  those  lands 
for  the  benefit  of  the  defendants,  to  the  amount  of 
110,000,  until  Haggard  made  a  settlement  upon  his  wife 
and  a  mortgage  to  the  infant  on  real  estate  to  the  value 
respectively  of  |5,000,  to  be  judged  of  by  the  court,  for 
which  purpose  the  settlement  and  mortgage  were  re- 
quired to  be  reported  to  the  court  for  confirmation.  The 
decree  does  not  in  terms  require  the  sale  to  be  reported, 
but  it  is  the  settled  law  of  this  state  that  a  sale  of  land 
by  the  master  is  not  complete  until  it  is  confirmed  by 
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the  court.  Armstrong  v.  McClure,  4  Heisk.,  80 ;  Wood 
V.  Morgan,  4  Hum.,  372.  And  the  sale  of  the  realty  of 
an  infant  or  married  woman  does  not  work  a  conversion 
into  personalty  until  confirmation.  Moore,  ex  parte, 
3  Head,  171.  The  sale,  it  is  true,  may  be  good,  but  the 
proceeds  would  descend  as  realty.  A  sale  by  special 
commissioner  must  stand  upon  the  same  footing  as  the 
sale  of  the  master.  The  title  to  the  land  sold  had  not 
been  divested  out  of  Haggard  and  wife  at  her  death  on 
December  11,  1866;  nor,  if  a  valid  sale  had  then  been 
made,  had  the  defendants  lost  their  lien  on  the  land  for 
the  f  10,000  value  fixed  by  the  decree.  On  the  wife^s 
death  the  interest  of  the  wife  descended  as  realty  to  her 
daughter,  subject  to  an  estate  in  the  father  for  life  as 
tenant  by  the  curtesy.  If,  now,  the  sales  made  were  con- 
firmed by  the  decree  of  April  term,  1872,  and  the  lien 
retained  legally  discharged,  the  complainants'  case  nec- 
essarily falls.  If,  on  the  other  hand,  the  sales  were  not 
legally  confirmed,  nor  the  lien  validly  discharged,  the 
title  of  the  daughter  to  the  land  sold  has  never  been 
divested  nor  her  lien  released,  and  in  this  view  the  com- 
plainant cannot  be  required  to  elect,  nor  can  this  court 
be  required  to  elect  for  her,  to  follow  the  purchase 
money  instead  of  the  original  lien,  without  having  such 
a  case  before  it  as  would  enable  it  to  make  an  intelli- 
gent and  effectual  election.  A  next  friend  has  no  power 
to  make  such  selection  for  an  infant,  and  if  he  under- 
takes to  do  so  in  one  aspect  alone,  he  does  so  at  his 
peril.  Chipma/n  v.  Montgomery,  63  N.  Y.,  235. 
Whether  the  proceedings  at  the  April  term,  1872,  are 
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valid  admits  of  great  doubt.  The  settlement  upon  the 
present  complainant,  which  was  satisfactory  to  the 
court  at  the  time,  seems  to  us,  in  the  light  of  subsequent 
events,  to  have  been  singularly  improvident.  But  the 
fact  that  the  settlement  seems  now  improvident,  or  was 
so  in  reality,  would  not  render  the  proceedings  invalid 
if  the  court  had  acquired  jurisdiction  of  the  infant's 
person,  having  already  jurisdiction  of  the  property  in 
controversy.  Undoubtedly  it  was  error  to  deprive  an 
infant  of  the  title  to  realty  in  possession,  or  of  a  lien 
upon  realty  for  its  full  value,  for  the  prospective  ad- 
vantage of  an  increased  distributive  interest  out  of  an 
uncertain  estate.  The  remedy  may  be  by  writ  of  error, 
bill  of  review,  or  original  bill  for  fraud ;  but  if  the  pro- 
ceedings are  void,  there  never  has  been  any  valid  sale 
of  the  infant's  property  or  discharge  of  her  lien,  and  the 
remedy  is  in  that  case  by  a  bill  to  execute  the  decree  of 
the  September  term,  1865 ;  and  even  if  she  has  the  right 
of  election  between  the  execution  of  that  decree  and  the 
following  of  the  purchase  money  into  the  property,  she 
cannot  be  forced  to  make  the  election  until  she  comes 
of  age,  nor  can  the  court  be  required  to  make  it  for  her 
without  having  before  it  the  means  of  acting  intelli- 
gently and  eflfectually.  A  next  friend  cannot  elect  for 
the  infant,  and  if  he  undertakes  to  do  so  by  filing  a  bill 
in  a  proper  case  for  election,  only  in  one  aspect,  he  does 
so  at  his  peril.  I  am  clearly  of  opinion  that  the  case 
presented  by  this  bill,  if  it  be  conceded  that  the  com- 
plainant has  the  right  to  follow  the  value  of  her  land 
into  the  land  in  controversy,  is  a  case  of  election  be- 
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tween  rights,  that  the  next  friend  has  no  power  to  make 
an  election  for  the  infant,  and  that  he  has  failed  to 
bring  the  necessary  parties  before  the  court,  and  to  give 
it  jurisdiction  over  the  necessary  proprty  to  enable  it 
to  act  intelligently  and  for  the  best  interest  of  the  in- 
fant in  making  an  election.  An  election  to  follow  the 
purchase  money  would  be  an  affirmance  of  the  sale,  and 
the  court  cannot  know  that  it  would  be  to  the  advantage 
of  the  infant  to  do  this.  It  is  obvious,  moreover,  that  a 
proper  case  for  election  can  only  be  made  by  a  bill  in 
court  in  which  the  original  proceedings  were  had,  and 
consequently  that  the  defect  cannot  be  remedied  by  an 
amendment.  If  the  case  rested  upon  the  original  bill  I 
should  dismiss  it  with  cost  against  the  next  friend,  but 
without  prejudice  to  the  infant." 

It  will  be  observed  that  Judge  Cooper  really  decided 
the  case  on  the  two  grounds  that  on  the  record  as  pre- 
sented the  court  would  not  elect  for  the  infant^  and  that 
a  resulting  trust  could  not  be  set  up  against  the  inno- 
cent purchaser,  Walton,  who  had  advanced  money  on 
the  Davidson  county  property  without  notice  of  any 
equities  in  favor  of  the  complainant,  Louise  Haggard. 
It  is  true,  however,  that  in  discussing  the  matter  he 
makes  several  observations  which  bear  both  for  and 
against  the  complainant  in  this  case.  As  we  under- 
stand the  opinion,  he  appears  to  have  been  of  the  view 
that  the  title  to  the  land  sold  had  not  been  divested  out 
of  Haggard  and  wife,  and  also  to  have  been  of  the 
opinion  that  Haggard  had  a  life  estate  in  this  property 
after  these  proceedings.    An  opinion  of  Judge  Cooper 
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upon  any  subject  is  deserving  of  the  highest  considera- 
tion and  entitled  to  great  weight  But  it  is  true  of  the 
opinion  of  a  single  judge,  however  great  his  learning, 
as  it  is  of  the  opinion  of  a  court  composed  of  more  than 
one  judge,  that  only  the  point  in  actual  decision  is  as 
a  rule  to  be  considered  operative,  and  dicta  and  obser- 
vations in  arguendo  are  entitled  to  much  less  weight, 
because  the  mind  of  the  judge  or  of  the  court  is  not 
brought  directly  to  bear  upon  these  points. 

The  case  before  us  is  between  parties  who  were  not 
before  the  courts  in  either  of  the  cases  mentioned;  that 
is,  the  defendants  in  this  case  were  not  before  the  court 
in  either  of  those  cases;  and  these  parties  now  before 
the  court  are  entitled  to  the  impartial  judgment  and 
decision  of  the  courts  on  the  case  as  now  presented  and 
to  the  enforcement  of  the  law  as  now  settled.  It  there- 
fore becomes  our  duty  to  act  upon  the  case  here  pre- 
sented according  to  our  best  judgment,  getting  such 
light  as  we  can  from  the  former  decisions  referred  to, 
and  giving  such  weight  as  we  deem  they  are  entitled  to. 

Without  discussing  the  different  points  in  the  order 
raised  in  the  briefs  of  counsel  for  either  side,  we  adopt 
what  appears  to  us  to  be  a  logical  treatment  of  the  case, 
which  we  think  may  be  best  stated  as  follows:  The 
first  question,  logically  speaking,  is.  Was  the  sale  made 
by  Dr.  Haggard  of  the  property  in  question,  under  the 
decree  rendered  in  the  case  of  Dr.  Haggard  against  his 
wife  and  Susan  Douglass,  valid  and  effective  to  pass 
the  title  of  Mrs.  Haggard,  or  was  it  invalid  until  con- 
firmed, and  was  confirmation  required?    If  it  was  valid 
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and  effective  to  pass  the  title  of  Mrs.  Haggard  without 
confirmation,  this,  of  course,  would  be  an  end  of  the 
case.  But  if  invalid  without  confirmation,  the  next 
question  is.  Was  the  minor,  Louise  Haggard,  properly 
or  sufficiently  before  the  court  when  the  decree  was  en- 
tered in  1872  confirming  the  sale,  or  did  the  decree  then 
entered  amount  to  a  confirmation  of  the  sale,  and  did 
the  sale  then  made  become  valid  and  binding?  Third, 
if  the  sale  was  not  properly  confirmed,  or  if  the  con- 
firmation was  erroneous,  was  the  entire  proceeding  void 
or  only  voidable?  If  void,  then  of  course  the  proceed- 
ings can  be  collaterally  attacked.  But  if  only  voidable 
then  the  proceedings  must  have  been  directly  attacked. 
And  the  question  then  arises :  Can  this  be  treated  as  a 
direct  attack?  and,  if  so,  has  the  proceeding  been 
brought  within  the  proper  time?  The  next  question 
that  would  properly  arise  in  order  is.  If  it  be  found  that 
the  proceedings  were  invalid  and  void,  is  the  complain- 
ant barred  by  the  statute  of  limitations  from  a  recovery 
in  this  case?  These  we  think  are  the  questions  substan- 
tially presented,  and  which  we  will  endeavor  to  dispose 
of,  which  we  think  will  be  conclusive  of  the  case. 

Before  discussing,  however,  the  legal  question  above 
suggested,  we  desire  to  call  attention  to  some  features 
of  the  case  of  W.  D.  Haggard  against  his  wife  and  sister- 
in-law  not  clearly  brought  out  in  the  previous  statement. 
As  said  by  Judge  Cooper  in  the  case  of  Haggard  v.  Ben- 
son, "these  proceedings  were  curiously  irregular  in  the 
form  of  the  cause,  the  pleadings  and  in  every  subsequent 
step  taken."    While  it  does  not  directly  appear,  at  lea^ 
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does  not  plainly  appear  upon  the  face  of  the  bill,  looking 
at  the  whole  case  it  is  evident  that  counsel  who  con- 
ducted the  proceedings,  probably  the  judge  who  passed 
upon  them,  and  all  parties  connected  therewith,  under- 
stood the  proceedings  to  be  had  for  the  purpose  of  rati- 
fying the  trade  which  had  been  entered  into  by  Dr.  Hag- 
gard and  Bane,  set  out  and  referred  to  in  the  original 
bill  in  this  case.  Haggard  and  Bane  had  entered  into- 
a  written  contract  about  the  matter  on  June  9,  1865. 
This  contract  is  fully  set  out  on  pages  nineteen,  twenty- 
one  and  twenty-two  of  the  transcript  and  is  here  re- 
ferred to.  Bearing  this  in  mind,  we  call  attention  to 
the  following  statement  in  the  bill  filed  by  Dr.  Haggard, 
viz. :  "Complainant  would  show  that  he  is  able  to  ef- 
fect a  trade  by  which  he  can  get  f  10,000  for  the  town 
property  and  farm,  thus  securing  to  said  Susan  M. 
$5,000  as  her  portion,  which  would  be  a  fine  price,  and 
would  pay  said  Susan  M.  $300  per  annum  for  interest, 
that  being  more  than  her  income  from  rent."  This 
sentence  indicates  that  Dr.  Haggard  had  a  particular 
trade  in  view,  his  statement  being  that  he  is  able  to  ef- 
fect a  trade  by  which  he  can  get  $10,000.  The  prayer 
of  the  bill  is  not  that  the  court  should  direct  a  sale  of 
the  property,  but  that  the  court  should  empower  the 
complainant  to  sell  the  property  described  in  the  bill. 

Now,  the  answer  of  his  wife,  which  was  sworn  to, 
states,  among  other  things,  that  respondent  thinks  that 
it  would  be  to  the  interest  of  herself  and  sister  that  com- 
plainant, who  is  her  husband,  should  have  power  to 
make  these  sales  as  prayed  for  in  his  bill.    We  think  it 
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evident  that  the  draftsman  had  in  mind  the  sale  for 
which  a  contract  had  already  been  made. 

The  answer  of  the  guardian  ad  litem  contains  this 
sentence :  "And  respondent  believes  that  the  sale  made 
by  the  complainant  of  the  property  to  be  an  advanta- 
geous sale  to  all  concerned,  and  is  willing  that  the  same 
shall  be  confirmed  upon  the  complainant  securing  the 
$5,000  according  to  his  proposition  in  the  bill."  Now 
here  it  is  positively  clear  that  the  draftsman  of  this  an- 
swer for  the  minor  had  in  view  the  sale  contracted  for 
between  Dr.  Haggard  and  Bain. 

The  reference  to  the  clerk  was  for  him  to  report 
whether  it  would  be  manifestly  to  the  interest  of  defend- 
ants to  sell  the  property  as  prayed  for  in  complainant's 
bill.  The  report  of  the  clerk  was  that  f  10,000  would  be 
a  full  and  fair  price  for  the  property  mentioned  in  the 
pleadings,  and  that  it  would  be  to  the  interest  of  Martha 
Haggard  and  Susan  M.  Douglass  that,  the  property 
should  be  sold  if  $5,000  could  be  secured  to  each  of  them 
for  the  property,  and  that  the  land  of  J.  R.  Bain,  near 
Nashville,  is  worth  f  300  per  acre,  and  that  if  said  pur- 
chase money  should  be  invested  in  said  land  that  it 
would  be  a  safe  and  good  investment.  Here  again  it  is 
evident  that  the  contract  between  Haggard  and  Bain 
was  in  the  mind  of  the  clerk  and  master. 

Then  follows  the  decree  of  the  court,  saying  that  the 
complainant  Haggard  may  sell  the  real  estate  mentioned 
for  |10,000,  but  that  a  lien  is  retained  upon  the  property 
for  the  benefit  of  the  defendants  to  the  amount  of 
f  10,000  until  complainant  W.  D.  Haggard  settles  upon 
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his  wife,  Martha  A.  Haggard,  real  estate  considered  by 
the  court  to  be  worth  f  5,000,  and  until  W.  D.  Haggard 
secured  $5,000  to  Susan  M.  Douglass  by  mortgage  on 
real  estate  to  be  considered  by  the  court  worth  that 
amount,  and  the  order  then  continues:  "It  is  ordered 
by  the  court  that  when  said  settlement  is  made  upon  the 
defendant  Martha  A.  and  mortgage  is  made  to  Susan  M. 
Douglass,  that  they  be  reported  to  this  court  for  con- 
firmation, and  if  satisfactory  to  the  court  that  the  lien 
upon  the  property  sold  by  Haggard  will  be  given  up." 

We  also  find  in  the  evidence  testimony  to  the  effect 
that  the  land  of  John  R.  Bain,  near  Nashville,  was 
worth  f  100  per  acre,  and  that  the  purchase  of  the  land 
would  be  a  good  investment.  So,  while  it  does  not  ex- 
pressly and  positively  appear  upon  the  face  of  the  bill, 
nor  in  the  decree,  that  the  proceeding  was  a  mere  ratifi- 
cation of  the  trade  already  made,  yet  we  think  it  evident 
that  this  was  the  purpose,  and  that  this  was  all  the  time 
in  view  of  both  the  court  and  counsel,  though  the  bill 
and  other  steps  were  so  awkwardly  framed.  We  think 
this  affords  an  explanation  to  the  order  as  made,  and 
throws  light  upon  the  construction  of  the  decree  of  the 
court  authorizing  the  sale. 

Pretermitting  for  the  moment  the  question  as  to 
whether  it  was  competent  for  the  chancellor  to  author- 
ize the  sale  to  be  made  without  requiring  a  confirmation, 
and  assuming  that  he  could  do  so,  what  is  the  proper 
construction  of  this  decree  in  the  light  of  the  forgoing? 
Under  this  decree  could  Haggard  have  made  a  sale  and 
pass  the  legal  title,  or  was  he  only  authorized  to  receive 
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bids  to  be  reported  to  the  court  for  confirmation?  We 
think  that  if  it  be  conceded  that  it  was  in  the  power  of 
the  court  to  authorize  Haggard  to  make  the  sale  without 
a  confirmation,  that  this  was  evidently  intended  by  the 
decree,  because,  as  we  say,  it  was  evidently  all  the  time 
in  mind  by  counsel  who  were  conducting  the  proceed- 
ings, and  the  matter  also  appears  to  have  been  in*the 
mind  of  the  clerk  and  master,  and  we  think  of  the  chan- 
cellor, that  the  proceeding  in  reality  was  for  the  ratifi- 
cation of  a  trade  already  made — that  is,  to  the  extent 
that  the  land  might  be  sold  and  transferred  to  Bain,  but 
with  the  condition  reserved  that  a  lien  was  retained  on 
it  until  the  sums  of  f  5,000  each  should  be  secured  to 
Mrs.  Haggard  and  Susan  M.  Douglass.  The  fact  that 
a  trade  had  already  been  consummated  between  Hag- 
gard and  Bain,  and  that  this  was  in  contemplation  and 
evidently  referred  to  by  the  peculiar  language  used  in 
the  pleadings,  and  the  fact  that  Haggard  was  directed 
to  make  settlements  upon  his  wife  and  sister-in-law  and 
that  these  be  reported  to  the  court  for  confirmation,  go 
to  show  that  the  sale  itself  was  not  required  to  be  re- 
ported. The  rule  that  the  inclusion  of  one  is  the  exclu- 
sion of  another  applies.  There  being  an  express  pro- 
vision in  this  ordeyp  that  the  settlement  when  made 
should  be  reported  for  confirmation  excludes  the  idea 
that  the  sale  itself  was  to  be  reported  back.  All  the 
provision  made  in  regard  to  the  sale  and  the  property  to 
be  sold  was  that  a  lien  would  be  retained  on  it  until  a 
proper  settlement  had  been  made,  and  that  when  that 
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was  done  and  confirmed  by  the  court,  that  the  lien 
would  be  given  up.  So  we  think  that  if  it  were  com- 
petent for  a  court  to  do  so,  under  a  proper  construction 
of  this  decree  W.  D.  Haggard  was  authorized  and  em- 
powered to  sell  this  property,  and  the  sale  was  complete 
without  the  same  being  reported  back  to  or  confirmed 
by  the  court. 

The  question  then  arises,  was  it  competent  for  the 
court  to  confer  this  power  upon  Haggard?  And  in  this 
view  of  the  matter,  leaving  out  the  interest  of  the  minor, 
as  to  whom  no  question  has  been  made  and  as  to  whom 
a  satisfactory  settlement  was  had,  it  is  material  to  recur 
to  the  answer  of  Mrs.  Haggard  filed  in  the  case  under 
consideration.  It  would  have  been  entirely  competent 
for  Mrs.  Haggard  to  have  joined  in  a  conveyance  to  sell 
her  interest  in  this  land,  but  this  course  was  not  pur- 
sued. In  her  answer,  however,  she  made  this  signifi- 
cant statement,  which  we  again  repeat,  quoting  from  the 
bill :  "Respondent  thinks  that  it  would  be  to  the  inter- 
est of  herself  and  sister  that  complainant,  who  is  her 
husband,  should  have  power  to  make  the  sale  as  prayed 
for  in  his  bill.  She  has  every  confidence  in  the  judgment 
and  management  of  her  husband,  and  she  is  willing  to 
permit  him  to  dispose  of  her  interest  in  said  property 
as  he  may  think  best."  This  answer  was  signed  by  her 
attorney,  and  was  sworn  to  by  her  in  person.  We  think 
the  effect  of  the  answer  is  the  same,  or  possibly  even 
stronger  than  would  have  been  a  bill  to  the  same  effect 
joined  in  by  the  husband  and  wife,  asking  that  this 
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power  be  given  to  the  husband  and  the  land  be  sold  in 
this  way. 

It  is  to  be  borne  in  mind  that,  as  stated  by  Judge 
Cooper  in  the  case  of  Haggard  v.  Benson,  3  Tenn.  Chy., 
274,  the  court  had  jurisdiction  of  the  persons  of  the  par- 
ties  interested  and  6f  the  property  sought  to  be  sold  and 
of  the  subject-matter.  The  bill  was  filed  in  the  double 
capacity  of  having  land  sold  for  partition  and  having 
the  land  sold  as  the  property  of  persons  under  disability 
because  it  was  manifestly  to  the  advantage  of  the  de- 
fendants. The  jurisdiction  could  have  been  sustained 
under  either  head,  but  was  filed  under  both.  Mrs.  Hag- 
gard was  before  the  court  as  well  as  the  minor,  and  the 
property  involved  was  situated  in  Sumner  county,  and 
the  bill  was  filed  in  the  chancery  court  of  Sumner 
county.  Therefore  the  jurisdiction  was  complete  and 
perfect  as  to  the  general  subject-matter,  as  to  the  parties 
and  as  to  the  property.  The  chancery  court  has  juris- 
diction under  the  statute  for  the  sale  of  property  of  per- 
sons under  disability.  But  it  is  well  settled  in  this  state 
also  that  the  chancery  court  has,  independent  of  the 
statute,  inherent  jurisdiction  inclusive  of  and  more  com- 
prehensive than  that  provided  and  regulated  by  statute, 
to  make,  ratify  or  consent  to  a  sale  of  the  lands  of  per- 
sons under  disabilities.  Such  sales  are  not  necessarily 
invalid  by  reason  of  failure  to  comply  with  the  statutory 
requirements  on  that  subject.  See  the  case  of  J.  C. 
Brovm,  ex  parte,  8  Hum.,  200 ;  Porter  v.  Porter,  1  Bax., 
301;  Taylor  v.  Keeton,  10  Hum.,  539;  Winchester  v. 
Winchester,  1  Head,  491 ;  Jas.  P.  Kirkham,  ex  parte,  3 


308  TENNESSEE  CHANCERY 


Crawford  v.  Woodward. 


Heady  518;  Swan  v.  Newman,  3  Hum.^  288;  Elliott  v. 
Blair,  i  Cold.,  185;  Bryant  v.  McCullom,  4  Heis.,  521; 
Thompson  v.  Mebane,  4  Heis.,  370;  Williams  v.  Wil- 
liams, 3  Bax.,  55;  Talhot  v.  Provine,  7  Bax.,  509 ;  Hunt 
V.  Olefin,  11  Lea,  16;  Lancaster  v.  Lancaster,  13  Lea, 
132 ;  Fwr*  v.  Xongr^  6  Pickle,  459.  In  a  number  of  these 
cases  sales  or  contracts  for  sales  had  been  made,  and 
bills  or  petitions  were  filed  to  confirm  them,  and  they 
were  confirmed  by  the  court.  The  case  of  G.  C.  Brown, 
8  Hum.,  200,  was  a  petition  filed  by  the  minor  by  next 
friend  and  was  ex  parte.  The  cases  of  Hunt  v.  Glenn, 
and  Talbot  v.  Provine  were  cases  to  confirm  trades  al- 
ready made,  as  was  also  the  case  of  Jas.  P.  Kirkman 
ex  parte.  Other  cases  of  this  character  have  been  de- 
cided by  the  court. 

It  is  true  tliat  we  have  found  no  case  in  which  the 
matter  came  up  in  precisely  the  shape  here  presented. 
But  while  it  is  unquestionably  true  that  while  as  a  rule 
the  sales  have  been  reported  back  and  confirmed  by  the 
court,  the  principle  is  that  it  is  the  sanction  of  the  court 
that  makes  the  sale.  In  other  words,  the  approval  and 
sanction  of  the  court  is  necessary  in  order  to  dispose  of 
property  of  a  person  under  disability.  The  court  as- 
sents for  the  person  under  disability  on  a  proper  case 
shown,  and  this  because  the  person  under  disability  can- 
not for  himself  or  herself  assent.  As  stated,  several  of 
the  cases  above  referred  to  are  eases  where  the  sales  had 
already  been  made,  and  the  sanction  of  the  court  was 
given  to  them  thereafter. 

Now,  while  in  this  case,  as  we  have  said,  the  bill  in 
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plain  and  express  terms  does  not  ask  in  so  many  words 
for  a  confirmation  of  a  sale  already  made,  nor  does  the 
decree  expressly  and  in  so  many  words  confirm  a  sale 
already  made,  it  is  evident,  as  heretofore  said,  from  the 
entire  record,  that  this  was  understood  by  the  court  and 
all  the  parties  to  be  what  really  was  done,  and  the  ef- 
fect of  the  proceedings,  and  therefore  the  decree  of  itself 
amounted  to  a  confirmation  of  the  trade  already  made^ 
except  that  a  provision  was  put  in  for  securing  the  pur- 
chase money  to  be  paid  to  the  parties  under  disability, 
and  a  lien  was  retained  on  the  land  until  the  court  was 
satisfied  this  had  been  arranged.  But  even  if  a  sale  had 
not  already  been  made,  and  even  if  we  be  mistaken  in 
the  assumption  that  this  proceeding  should  be  taken  as 
a  ratification  proceeding  of  the  trade  already  made,  we 
are  unable  to  see  why  a  chancery  court  might  not  give 
its  consent  to  a  sale  to  be  thereafter  made  and  to  ap- 
point an  agent  or  commissioner  to  carry  out  the  orders 
and  directions  of  the  court  if  the  terms  were  fixed  as 
they  were  in  this  decree.  In  this  decree  the  court  ex- 
pressly gives  its  consent  that  W.  D.  Haggard  may  sell 
the  real  estate  described  in  the  bill  for  f  10,000.  This 
we  think  answers  the  requirement  of  the  statute  as  well 
as  the  principles  of  common  law  and  of  equity  jurispru- 
dence. The  court  assents  to  a  sale  of  this  land  for  the 
sum  of  fl0,0O0,  and  appoints  the  complainant  in  the 
case  its  agent  to  carry  out  the  sale.  It  gives  that  assent 
and  makes  that  appointment  which  the  defendants  by 
reason  of  thbir  disabilities  could  not  do.  And  we  are 
therefore  of  opinion  that  in  the  first  place,  under  a 
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proper  construction  of  these  proceedings  and  this  ae- 
cree,  that  they  amounted  to  a  ratification  of  the  contract 
of  sale  already  made;  that  in  the  second  place,  under 
proper  construction  made  with  the  same  things  in  view, 
the  decree  did  not  contemplate  that  the  sale  should  be 
reported  back  to  the  court  for  confirmation,  but  it  gives 
the  complainant  Haggard  the  absolute  power  to  make 
the  sale  on  the  terms  mentioned,  without  reporting  the 
sale  back,  although  he  was  required  to  report  the  settle- 
ments to  be  made  in  securing  the  purchase  money.  This 
fact  itself  is  a  very  potent  one  as  to  the  proper  construc- 
tion of  the  decree,  and  shows,  as  we  think,  that  the  pur- 
pose was  to  give  an  absolute  power  of  sale,  the  interests 
of  the  defendants  being  protected  by  a  lien  retained  on 
the  property  until  a  proper  settlement  of  the  purchase 
money  was  made.  And  we  are  further  of  the  opinion 
that  it  was  competent  for  the  court  to  fix  the  terms  and 
authorize  an  agent  or  commissioner  to  sell  the  property 
without  requiring  the  sale  to  be  reported  back. 

But,  aside  from  this,  as  we  have  above  noted,  the  court 
had  jurisdiction  of  the  subject,  of  the  parties  and  of  the 
property,  and  the  defendant  Martha  Haggard,  the  wife 
of  the  complainant  in  that  case,  had  expressly  asked  the 
court  to  do  just  what  was  done,  and  had  stated  under 
oath  that  she  desired  this,  wanted  her  husband  to  have 
the  power  to  make  the  sale  as  prayed,  and  that  she  had 
every  confidence  in  the  judgment  and  management  of 
her  husband,  and  was  willing  to  permit  him  to  dispose 
of  her  interest  in  the  property  as  he  might  think  best. 
Now,  it  is  well  settled  in  this  state  that  a  married 
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woman  may  by  acts  in  pais  done  without  any  intentional 
fraud,  estop  herself  to  assert  title  to  her  realty  against 
persons  misled  to  their  prejudice.  See  Galhraith  v. 
Liinsford,  3  Pickle,  89;  Howell  v.  Hale,  5  Lea,  405; 
Cooleij  V.  Steele,  2  Head,  606 ;  Pilcher  v.  Smith,  2  Head, 
208;  Barham  v.  Turbeville,  1  Swan,  437;  Adams  v.  Fite, 
3  Bax.,  69;  Gates  v.  Card,  9  Pickle,  341;  Berrigan  v. 
Flemming,  2  Lea,  271;  Anderson  v.  Akard,  5  Lea,  192; 
Harris  v.  Smith,  14  Pickle,  296.  The  principles  an- 
nounced in  these  cases  we  think  are  directly  and  forcibly 
applicable  to  this  case,  and  we  think  that  the  married 
woman,  after  the  filing  of  this  answer  permitting  the 
decree  made,  without  appeal,  would  have  been  estopped 
thereafter  to  assert  any  rights  against  the  land  sold, 
when  it  was  sold  in  accordance  with  and  at  her  request. 
She  obviously  knew,  as  we  think  from  this  record  before 
us,  what  the  trade  was  that  her  husband  sought  to  make, 
and  she  asked  the  court  that  he  be  allowed  to  make  it. 
Now,  it  cannot  be  said,  as  we  think,  that  the  pur- 
chasers of  the  land  knew  that  the  property  of  this  mar- 
ried woman  and  the  minor  was  being  misapplied.  They 
knew  that  they  were  getting  the  land  in  exchange  for 
other  land  deeded  to  W.  D.  Haggard,  but  the  decree  was 
that  Haggard  should  secure  the  $5,000  to  the  minor 
Susan  M.  Douglass  by  mortgage  on  real  estate  to  be  con- 
sidered by  the  court  worth  that  amount,  and  this  was 
afterwards  done,  and  that  W.  D.  Haggard  should  settle 
upon  his  wife  Martha  A.  Haggard  real  estate  considered 
by  the  court  to  be  worth  $5,000.  Now,  that  contem- 
plated his  getting  real  estate  that  he  could  mortgage 
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and  settle,  or  having  real  estate  subsequently  settled, 

and  these  parties  were  protected  by  the  lien  retained. 

Besides  this,  purchasers  are  not  required  to  see  to  the 

proper  application  of  the  purchase  money.     See  Harris  I 

V.  Smith,  14  Pickle,  286  et  seq.;  Williams  v.  Ote,  8  Hum.« 

568 ;  Loughmiller  v.  Harris,  2  Heis.,  559 ;  Brown  v.  Foot, 

2  Tenn.  Chy.,  263. 

For  these  several  reasons  we  are  of  the  opinion  that  a 
valid  sale  of  this  land  was  made  by  the  deeds  of  W.  D. 
Haggard  acting  under  the  authority  of  the  decree  in  the 
case  under  consideration,  and  that  a  valid  title  passed,  j 

subject,  however,  to  the  lien  retained  by  the  decree  au- 
thorizing the  sale.  As  to  the  lien,  however,  it  is  con- 
ceded, as  we  understand,  that  this  suit  does  not  seek  to 
enforce  the  lien,  and  that  in  fact  it  could  not  be  done, 
as  complainant's  rights  would  clearly  be  barred  from 
anv  such  relief. 

As  stated  above,  this  would  appear  to  be  conclusive 
of  the  suit.  But  we  deem  it  proper  to  treat  in  the  order 
above  indicated  the  other  points  suggested,  and  there- 
fore the  next  point  for  consideration  is,  assuming  that 
we  are  mistaken  in  holding  that  the  sale  was  valid  and 
the  title  passed,  and  further  assuming  that  a  confirma- 
tion of  the  sale  was  necessary,  the  assent  of  the  court 
given  to  it  after  the  sale  had  been  made  and  the  deeds 
executed  by  W.  D.  Haggard,  then  the  question  arises. 
Was  the  sale  subsequently  confirmed?  and,  as  a  part  of 
this  question.  Was  the  entire  proceeding  void  as  to  the 
confirmation  or  only  voidable?  And  the  first  question 
that  arises  under  this  particular  point  is.  Was  the  minor 
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properly  before  the  court,  or  sufficiently  before  the  court 
to  authorize  the  confirmation  such  as  would  be  binding 
on  her  unless  directly  attacked?  The  minor  filed  her 
petition,  as  above  stated.  May  1, 1872,  and  at  the  April 
term  there  was  an  order  of  reference,  a  report  by  the 
clerk  and  master,  a  decree  confirming  the  report,  and 
the  decree  further  provided :  "It  is  ordered  and  decreed 
by  the  court  that  the  lien  in  favor  of  Martha  A.  Hag- 
gard retained  upon  the  property  sold  by  W.  D.  Hag- 
gard be  removed  and  discharged/^  This,  we  think,  was 
in  effect  a  confirmation  of  the  sale  that  had  been  made, 
and  a  discharge  of  the  property  sold  from  all  further 
liabilities  in  favor  of  the  parties  to  that  suit,  if  the 
minor  was  sufficiently  before  the  court  to  authorize  the 
court  to  act. 

Now,  in  several  of  the  cases  above  referred  to  the 
minor  was  brought  before  the  court  by  the  petition  of  a 
next  friend  and  was  not  made  a  defendant  Such  was 
the  course  pursued  in  the  case  of  Q.  C.  Brown,  ex  parte, 
8  Hum.,  200 ;  also  in  the  case  of  Jas.  P.  Kirkman  et  al., 
ex  parte,  3  Head,  518.  See  also  the  case  of  Swan  v. 
'Newman,  3  Head,  288,  where  a  minor  was  a  party  com- 
plainant joined  with  adult  parties. 

The  precise  point  was  before  the  court  in  that  leading 
and  well  considered  case  of  Winchester  v.  Winchester, 
1  Head,  460  et  seq.  In  that  case  it  was  held  that,  while 
a  proper  proceeding  to  sell  the  lands  of  the  persons 
under  disability  was  by  a  bill  inter  partes  making  the 
minors  defendant,  yet  that  an  ex  parte  petition,  even 
under  the  act  of  1827,  is  not  void,  and  was  not  even  error 
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for  which  a  bill  of  review  would  lie.  See  also  7  Bax., 
509;  7  Bax.,  357;  6  Cold.,  625;  3  Heis.,  641;  4  Heis.,  379. 

In  the  case  of  Wifichester  v.  Winchester,  above  re- 
ferred to,  Special  Judge  E>ying  discussing  the  subject 
said:  "A  petitioner  not  sui  juris  jointly  with  others, 
though  not  so  conveniently  or  availably  under  the  pro- 
tection of  the  court  as  if  he  were  a  defendant  brought 
in  by  process  with  either  a  general  guardian  or  a  guar- 
dian ad  litem,  is  still  under  its  shield,  and  his  prochein 
ami  may  be  made  to  subserve  his  interest." 

To  the  same  effect  is  the  case  of  Wilson  v.  Shaefer  et 
ah  reported  at  page  208,  vol.  64,  S.  W.  Rep.,  an  opinion 
delivered  by  Judge  McAlister  not  yet  published  in  the 
reports.  In  that  case  it  was  said  by  Judge  McAlister, 
delivering  the  opinion  of  the  court,  that:  "The  next 
friend  has  a  right  to  consent  to  a  settlement  affecting 
the  rights  of  the  minors,  and,  when  his  agreement  is 
ratified  and  approved  by  the  court,  it  becomes  binding 
upon  the  infant.  In  Bigley  v.  Watson,  98  Tenn.,  353, 
39  S..  W.  R.,  525,  this  court  recognized  the  rule  that  an 
adjudication  of  matters  outside  of  the  pleadings  is 
coram  non  judice,  but  held  that  this  rule  does  not  extend 
to  consent  decrees  rendered  in  cases  where  the  court 
had  jurisdiction  of  the  parties  and  of  the  subject-mat- 
ters. Citing  Nashville  C.  &  St.  L.  R.  R.  Co.  v.  V.  8.,  113 
U.  S.,  261 ;  Railroad  v.  Ketchum,  101  U.  S.,  289 ;  Boyce 
V.  Stanton,  15  Lea,  47.  *It  matters  not,'  said  the  court, 
^that  Mrs.  Watson  was  a  married  woman  at  the  time^ 
for  decrees  by  consent  by  persons  under  disability  of 
coverture  or  infancy,  are  avoidable  alone  by  original 
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bill,  and  then  only  for  a  good  reason  shown/  In  Tripp 
V.  Ghifford,  155  Mass.,  lOG,  the  court  says :  We  see  no 
reason  why  the  next  friend  should  not  have  authority 
to  institute  or  entertain  negotiations  for  a  settlement  of 
the  controversy.  His  position  with  reference  to  it  is 
like  that  of  a  general  guardian  or  a  guardian  ad  litem 
of  an  infant  defendant.  The  next  friend  is  invested 
with  the  rights  of  the  infant  so  far  as  they  are  involved 
in  the  cause,  and  acts  under  responsibility  both  to  the 
court  and  the  plaintiff.  It  may  well  be  considered  to 
be  within  his  official  duty  to  negotiate,  if  possible,  a  fair 
adjustment  without  subjecting  the  plaintiff  to  the  ex- 
pense and  risk  of  a  trial.^ "  In  the  last  part  of  this 
opinion  from  which  we  have  just  quoted.  Judge  McAlis- 
ter,  in  discussing  the  compromise  and  settlement  that 
had  been  made,  said:  "It  may  have  been  an  error  for 
the  court  to  have  sanctioned  the  exchange  of  lands  of 
the  minor  situated  in  Tennessee  for  land  situated  in 
another  state,  but  this  was  a  matter  which  did  not  affect 
the  jurisdiction  of  the  court,  but  went  to  the  mode  and 
manner  of  exercising  that  jurisdiction."  This  appears 
to  us  to  be  directly  applicable  to  this  case. 

We  are  entirely  satisfied  that  the  decree  of  the  chan- 
cellor releasing  the  lien  on  the  property  sold,  in  consid- 
eration of  an  agreement  on  the  part  of  Haggard  to  set- 
tle |5,000  out  of  his  estate,  to  be  paid  at  his  death,  was 
improvident  and  erroneous.  It  was  an  error  which 
might  have  been  corrected  on  appeal  or  by  writ  of  error, 
or  by  bill  of  review  for  error  apparent,  and  possibly  by 
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bill  for  fraud.     But  these  considerations  cannot  aflfect 
the  question  of  the  jurisdiction  of  the  court. 

Judge  Cooper  in  the  case  of  Haggard  v.  Benson,  3 
Tenn.  Chy.,  275,  said:  "The  fact  that  the  settlement 
now  seems  improvident,  or  was  so  in  reality,  would  not 
render  the  proceedings  invalid  if  the  court  had  acquired 
jurisdiction  of  the  infant's  person,  having  already  juris- 
diction of  the  property  in* controversy."  H6  further 
said,  without  expressly  deciding  the  point,  that  the 
remedy  may  be  by  writ  of  error,  bill  of  review  or  original 
bill  for  fraud.  He  further  indicates  in  this  opinion  that 
the  proceedings  in  that  case  should  have  been  attacked 
by  a  bill  filed  in  the  chancery  court  of  Sumner  county, 
where  this  proceeding  was  had,  and  suggests,  among 
other  things,  that  the  proper  remedy  might  have  been 
by  a  bill  to  carry  out  and  enforce  the  decree  entered  in 
the  case  in  1865.  It  would  of  course  have  been  entirely 
proper  to  have  revived  the  cause  against  the  minor,  but 
this  not  having  been  done,  and  no  step  having  been 
taken  to  protect  her  interest,  it  was  clearly  competent, 
as  we  think,  for  her  to  come  into  the  case  in  that  court 
by  petition  brought  by  next  friend  and  thus  have  herself 
made  a  party,  and  either  ask  to  have  the  decree  of  1865 
enforced  or  carried  out,  or  to  have  whatever  rights  she 
had  in  the  matter  enforced.  Whatever  relief  was  asked 
on  her  behalf,  it  would  have  been  the  duty  of  the  court 
to  protect  her  interest.  But  the  point  is,  -Did  she  be- 
come a  party?  The  cause  was  pending,  there  had  been 
no  final  decree  as  to  the  investments  directed  by  the 
court.     Her  mother  had  died  and  she  became  a  proper 
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party.  It  is  conceded  that  she  should  have  been  made 
a  party,  and,  while  it  would  have  been  proper  to  do  so 
hy  revivor,  the  effect  of  the  petition  by  her  next  friend 
was  in  reality,  as  we  think,  to  place  her  in  the  shoes  and 
instead  of  her  mother,  who  had  died,  and  we  are  of  the 
opinion  that,  she  became  a  party  to  that  proceeding  in 
the  cause  then  pending,  of  which  the  court  had  juris- 
diction, and  that  therefore  it  was  competent  for  the 
court  to  make  further  decrees  in  the  cause  affecting  her 
rights,  and,  having  made  them,  said  decrees  were  valid 
and  binding,  and  had  the  effect  to  confirm  the  sale  that 
had  been  made  and  release  the  lien  unless  the  same  were 
reversed  by  appeal,  writ  of  error  or  other  direct  proceed- 
ing within  the  time  required  by  law. 

It  is  said,  however,  that  the  petition  could  not  be  filed, 
and  that  the  whole  matter  was  and  is  coram  non  judice 
because  it  was  an  ex  parte  petition  filed  about  an  en- 
tirely new  matter,  and  that  the  order  entered  there- 
under was  void  because  it  was  an  attempt  to  set  aside 
and  vacate,  reverse  and  annul,  a  decree  entered  at  a 
former  term.  As  to  this  last  proposition,  it  is  not  a 
question  of  whether  the  decree  was  proper,  we  take  it ; 
but  the  question  is  whether  this  minor  was  before  the 
court  and  it  was  competent  for  the  court  to  decree  in 
the  matter  at  all. 

We  are  referred  to  the  case  of  Oreenlaw  v.  Pettit,  3 
Pickle,  476,  as  authority  for  the  first  proposition  above 
stated,  that  the  matter  presented  by  the  petition  was 
wholly  beyond  the  scope  of  the  original  pleadings  and 
therefore  the  entire  proceeding  was  void.    We  think 
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there  is  no  similarity  between  this  case  and  the  case  re- 
ferred to.  In  that  case  there  had  been  an  insolvent  bill 
filed  to  wind  up  an  estate,  and  an  ex  parte  petition  was 
filed  without  notice  to  the  parties  directly  in  interest, 
seeking  to  have  a  confirmation  of  a  compromise  made  of 
a  certain  large  claim  in  which  several  parties  to  the 
cause  had  interests,  and  it  was  of  course  held  that,  this 
being  entirely  new  matter  not  touched  upon  in  any  of 
the  original  pleadings,  the  parties  in  interest  not  having 
been  made  parties  to  the  petition,  that  a  decree  there- 
under was  void.  In  this  case,  however,  it  was  without 
question,  as  we  have  before  said,  and,  indeed,  it  is  con- 
ceded in  the  briefs  and  argument  of  counsel,  that  the 
court  had  jurisdiction  of  the  parties,  of  the  subject-mat- 
ter and  the  power  to  enter  the  decree  entered  in  1865. 
This  decree  directed  the  sale  of  the  land  or  authorized  it^ 
but  directed  and  provided  that  a  lien  should  be  retained 
on  it  until  |5,000  was  secured  to  the  minor  Susan  Doug- 
lass by  a  mortgage  on  real  estate  to  be  approved  by  the 
court,  and  that  real  estate  of  the  value  of  f  5,000  should 
be  settled  upon  the  married  woman,  Mrs.  Haggard. 
After  this  the  convevance  of  the  land  was  made,  and 
subsequently  to  that  the  married  woman  had  died.  Sev- 
eral orders  had  been  made  along  in  the  cause,  and  in 
1872  this  minor  came  in  by  next  friend  and  filed  the 
petition  in  the  cause,  reciting  briefly  the  former  pro- 
ceedings, the  decree  made  by  the  court  directing  |5,000 
to  be  settled  upon  her  mother,  that  her  mother  had  died 
and  that  she  was  the  only  surviving  child.  It  was  fur- 
ther alleged  that  her  father  was  entitled  to  a  life  estate, 
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and  was  willing  to  make  a  settlement  on  petitioner,  and 
she  asked  that  the  former  decree  of  the  court  be  enforced 
by  a  settlement  on  her  out  of  the  estate  of  her  father, 
to  take  effect  at  his  death,  and  that  she  be  given  such  fur- 
ther relief  as  the  nature  of  her  cause  might  demand. 
Now  this,  in  effect,  was  ari  appeal  to  the  court  not  to 
set  aside  and  vacate  the  former  decree,  but  to  enforce 
and  carry  out  that  decree.   ' 

Suppose  the  purchasers  of  this  land  had  filed  a  de* 
murrer  to  this  petition,  or,  let  us  suppose  that  the  father, 
W.  D.  Haggard,  had  filed  a  demurrer  on  the  ground 
that  the  complainant  was  not  a  party  to  the  cause  and 
had  no  right  to  become  a  party,  would  it  not  have  been 
instantly  dismissed  by  the  court?  We  think  so.  Now, 
if  the  court  in  its  decree  had  gone  entirely  outside  of 
the  lines  of  this  petition  and  of  the  case  and  decreed 
about  matters  between  parties,  then  the  decree  would 
itself  have  been  coram  non  judice  and  void.  But  ad- 
mitting, as  we  think  is  unquestionably  true,  that  the  de- 
cree made  by  the  court  was  improvident  and  erroneous 
in  the  extreme,  yet  it  was  upon  a  subject  upon  which  the 
action  of  the  court  had  been  invoked  and  which  was 
within  the  lines  of  the  original  proceedings.  According 
to  the  contention  of  the  complainants  in  this  case,  the 
sale  remained  to  be  confirmed  and  the  lien  to  be  re- 
leased, and  the  court  undertook  to  do  that.  It  also  re- 
mained for  the  court  to  secure  the  purchase  money  to 
the  married  woman  or  her  child,  who  was  her  represen- 
tative then,  and  the  court  undertook  to  do  that.  That 
it  wa8  done  in  a  weak  and  improvident  manner  is  not  a 
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question  that  goes  to  the  jurisdiction  of  the  courts  but 
to  the  correctness  and  propriety  of  the  decree. 

As  we  have  heretofore  seen  by  the  authorities  referred 
to,  the  matters  affecting  the  rights  of  minors  have  been 
repeatedly  brought  before  the  courts  by  the  petition  of 
next  friend  and  sustained. 

In  the  chapter  of  the  code  relating  to  the  abatement 
of  actions  it  is  provided  ( Code,  sec.  2855 ;  Shannon,  sec. 
4576)  that  the  action  may  be  revived  by  the  proper  per- 
son entitled  to  decedent's  place  by  motion  alone,  and  by 
the  adverse  party  against  such  proper  person  by  consent 
of  that  person  on  mere  motion,  and  without  consent  by 
scire  factas. 

In  the  case  of  Jones  v.  McKenna,  4  Lea,  639,  it  is  said, 
under  the  code,  sec.  2855,  "a  suit  may  be  revived  in  the 
name  of  infants  by  their  next  friend  by  motion  in  the 
same  way  as  it  might  be  revived  by  a  bill  of  revivor  of 
next  friend."  And  certainly  if  this  could  be  done  by 
motion  it  would  be  done  by  petition,  and  this  was  the 
course  followed  in  this  case. 

We  are  therefore  of  the  opinion  that  there  can  be  no 
doubt  that  this  minor  defendant  was  made  and  became 
a  party  to  this  proceeding,  and  the  decrees  of  the  court 
were  binding  upon  her  just  as  they  would  have  been 
upon  her  mother  if  she  had  lived. 

The  case  of  Hurt  v.  Long,  6  Pickle,  445,  is  one  of  the 
strongest,  clearest  and  ablest  opinions  that  has  ever  been 
published  in  our  reports.  It  was  an  opinion  for  which 
there  was  a  demand  by  reasons  of  inconsistencies  and 
doubts  that  had  grown  around  certain  questions  affect- 
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ing  judicial  proceedings  and  land  titles.  It  is  so  clear 
and  strong  that  it  would  seem  that  little  room  could  be 
left  for  controversy  upon  the  points  there  discussed. 
Among  other  things^  it  was  there  made  clear  that  a  court 
might  ratify  and  approve  the  sale  made  for  the  benefit  of 
a  minor^  and  that  when  the  chancellor  exercised  juris- 
diction and  expressed  an  approval  of  the  sale,  that  this 
was  all  that  was  necessary.  But,  among  other  points 
strongly  and  clearly  brought  out,  was  that,  however  er- 
roneous a  decree  might  be  upon  the  evidence,  that  it  was 
not  void  if  the  court  had  jurisdiction  of  the  parties  and 
subject-mater,  and  the  decree  was  within  the  lines  of 
the  pleadings,  and  that  in  collateral  a.ttacks  upon  judi- 
cial proceedings  the  courts  will  not  look  to  the  effect  of 
proof  in  the  original  case,  or  as  to  the  advisability  of 
the  decree.  And  it  jvas  further  made  clear  and  forever 
settled  that  parties  under  disability,  minors  and  mar- 
ried women,  do  not  stand  on  a  different  footing  when 
they  seek  to  impeach  a  decree  from  other  suitors.  Dis- 
cussing this  subject  and  having  referred  to  other,  cases 
which  had  seemed  to  conflict  with  the  holding  then  an- 
nounced. Judge  Snodgrass  said:  ^^These  cases  all  ig- 
nored the  origin  of  the  rule  under  the  English  practice, 
where  the  methods  of  review  were  not  so  numerous  and 
easy  of  resort  as  in  this  state  under  our  statutes,  includ- 
ing those  saving  in  all  instances  the  rights  of  persons 
under  disability,  and  giving  them,  after  removal  of  such 
disabilities,  the  same  rights  as  existed,  without  such  say- 
ing, in  favor  of  persons  sm  juris  to  correct,  in  Hie  same 
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methods  as  the  latter,  any  and  all  errors  committed 
against  minors  or  others  under  disability ;  and  the  cases 
mentioned  went  too  far  in  statement  of  the  principle  to 
be  applied  under  our  law.  They  are  inconsistent  with 
a  great  number  of  other  cases  in  this  state,  from-  Winr 
Chester  v.  Winchester,  1  Head,  and  other  of  that  class 
(including  Kindell  y.  Tittis,  9  Hei&;  Bidgeley  v.  Ben- 
nett and  Grimstead  y.  Huggins,  13  Lea;  Kelley  y.  Keh 
ley,  15  Lea),  down  to  the  last  utterances  of  this  court 
in  similar  cases,  two  of  which — Yacarro  y.  Cicalla,  5 
Pickle,  and  Allen  y.  Shanks,  ante,  p.  359 — expressly  dis- 
avowed such  principle,  and  held  that  minors  attempting 
to  review  decrees,  stood  upon  the  same  footing  and  must 
resort  to  the  same  method  as  other  suitors/' 

This  seems  to  us  to  be  conclusive  of  this  case. 

We  are  of  the  opinion  and  conclude  that  while  the  de- 
crees were  evidently  improvident  and  erroneous,  and 
that  the  decree  of  1872  clearly  should  not  have  been  ren- 
dered in  the  shape  it  was,  still  that  the  court  had  juris- 
diction of  the  subject-matter  and  of  the  minor,  and  the 
decrees  were  therefore  valid  and  binding  unless  set  aside 
or  vacated  by  a  proper  proceeding.  They  were  not  void, 
as  insisted  upon  by  counsel  for  complainant,  but  simply 
voidable,  and  therefore  not  subject  to  collateral  attack : 
Complainant's  counsel  concede  that  this  is  not  a  direct 
attack ;  that  the  proceeding  is  directly  for  a  partition  of 
the  tract  of  land,  and  incidentally  to  have  void  decrees 
removed  as  clouds  upon  the  complainant's  title.  The 
decree  in  question  could  only  have  been  attacked  by  ap- 
peal or  writ  of  error,  or  by  bill  of  review  or  bill  attack- 
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ing  the  decree  for  fraud.  It  is  obvious  tliat  the  com- 
plainant is  barred  from  all  these  remedies.  It  appears 
from  the  face  of  the  bill  that  complainant  Louise  Hag- 
gard ^as  bom  pn  May  3,  I860,  and  was  therefore  of  age 
on  May  3,  1881.  Her  right  to  bring  the  bill  of  review 
or  prosecute^  a  writ  of  error  was  barred  within  three 
years  from  that  date.  Her  right  to  attack  the  decree  for 
fraud  has  also  of  course  been  barred  long  since,  unless 
it  had  been  alleged  that  the  fraud  was  recently  discov- 
ered. While  on  the  contrary  it  is  shown  on  the  face  of 
the  bill  that  this  complainant,  after  arriving  at  age  and 
before  her  marriage,  viz.,  in  the  year  1883,  was  fully  in- 
formed in  regard  to  these  proceedings  and  filed  a  bill 
basing  rights  upon  them. 

We  are  therefore  of  opinion  that  the  chancellor  prop- 
erly sustained  the  demurrer  and  dismissed  the  bill  upon 
these  grounds  as  well  as  upon  the  first  ground  men- 
tioned above. 

As  to  the  last  question  suggested  heretofore,  as  to 
whether  or  not,  conceding  all  these  proceedings  invalid 
and  void,  the  complainant  is  barred  by  the  statute  of 
limitations  in  any  event,  we  do  not  deem  it  necessary  to 
decide. 

It  was  stated  by  Judge  Cooper  as  well  as  in  the  opin- 
ion of  the  court  of  referees  in  the  case  before  them,  that 
Dr.  Haggard  had  a  life  estate  in  this  property.  With- 
out deciding  the  question,  the  writer  of  this  opinion  sug- 
gests that  this  is  a  very  doubtful  proposition.  Haggard 
assuming  to  act  and  reciting  that  he  acted  under  and 
by  virtue  of  the  decree  of  the  court  in  the  case  brought 


324  TENNESSEE  CHANCERY 


Crawford  ▼.  Woodward. 


by  himself  against  his  wife  and  sister-in-law,  Miss  Doug- 
lass, conveyed  this  property  and  warranted  the  title 
thereto.  At  this  time  Dr.  Haggard  did  not  have  a  life 
estate  in  the  property.  In  order  to  complete  the  estate 
by  curtesy  four  things  are  necessary:  (1)  Marriage, 
(2)  seizin  of  wife,  (3)  birth  of  issue  alive,  (4)  death  of 
the  wife.  .  Templeton  v.  Twitty,  4  Pickle,  605.  But  at 
this  time  the  wife  was  not  dead.  It  is  true  he  had  what 
is  called  the  tenancy  by  the  curtesy  initiate,  but  he  did 
not  have  a  complete  estate,  and  he  assumed  to  convey 
under  the  authority  of  the  court  the  property  of  his  wife 
and  minor  sister-in-law.  Suppose  the  wife,  Martha  Hag- 
gard, had  herself  brought  suit  within  seven  years,  and 
before  the  death  of  her  husband,  to  recover  this  prop- 
erty, could  the  purchaser  have  claimed  that  he  was  the 
owner  of  a  life  estate  in  the  property? 

But,  aside  from  this,  Dr.  Haggard  had  brought  this 
suit  and  filed  his  bill  for  the  sale  of  this  real  estate  as 
the  property  of  his  wife  and  sister-in-law,  and  he  did  not 
claim  to  have  any  interest  therein,  and  did  not  assert 
any  interest  that  he  might  have.  The  deeds  made  by 
him  do  not  purport  to  have  been  made  by  him  as  an  in- 
dividual nor  to  convey  any  interest  of  his.  It  is  unques- 
tionably true,  we  think,  that  he  could  not  subsequently 
have  claimed  the  life  estate  in  the  property.  But  we 
think  the  defense  to  an  action  by  him  would  have  been 
not  that  he  had  conveyed  his  life  estate,  but  that  he  had 
conveyed  the  property  as  that  of  his  wife  and  sister-in- 
law  under  an  assumed  authority  given  him  by  the  court 
without  setting  up  any  claim,  and  that  therefore  he 
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would  be  estopped  to  claim  a  life  estate.  It  is,  to  say 
the  least,  quite  a  doubtful  question  bm  to  whether  there 
was  a  life  estate  in  this  property  such  as  could  have  been 
set  up  as  a  defense  against  an  action  of  ejectment  to  re- 
cover the  property  if  the  same  had  been  brought  in  time 
and  if  it  were  held  that  the  proceedings  in  the  case  of 
Haggard  against  his  wife  and  sister-in-law  were  void. 
But  we  deem  it  unnecessary  to  further  discuss  the  ques- 
tion as  to  the  statute  of  limitations,  as  we  are  of  the 
opinion  that,  as  above  stated,  a  valid  title  passed  by  rea- 
son of  the  proceedings  in  the  chancery  court  of  Sumner 
county  which  has  been  attacked;  that  while  those  pro- 
ceedings were  voidable  so  far  as  the  confirmation  pro- 
ceedings were  concerned,  they  were  not  void,  and  that 
the  complainant  is  barred  from  now  attacking  them  by 
reason  of  the  lapse  of  time. 

For  these  reasons  the  decree  of  the  chancellor  will  be 
affirmed  and  the  complainant's  bill  dismissed  with  cost. 

All  concur. 
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Wallace  et  al.  v.  Prapps  et  al. 

/I'-;  (KNOXVILLE.     SEPTEMBER  21,   1901.) 

▲fflrmed  by  tlie  Sapreme  Conrt  without  modification,  NoTember  21,  190L 

WILL.    Construction.    Reversionary  Interest. 

Devise  as  follows:  "To  my  wife  ...  I  give  a  lifetime  in- 
terest in  the  house  and  land  where  we  now  live.  .  .  I  fur- 
ther request  that  all  my  other  real  estate  be  sold/'  etc.  It  is 
not  shown  that  testator  owned  any  other  real  estate  besides  the 
home  place,  and,  there  being  no  testimony  to  the  contrary,  it 
is  assumed  that  he  did  not. 

Held:  This  being  so,  the  clause  "all  my  other  real  estate"  re- 
ferred to  the  reversionary  interest  in  the  home  place,  and  the 
testator  intended  that  said  reversionary  interest  should  be  sold 
by  the  executors.    {Post,  pp,  330-833.) 

Cited:    Gourley  v.  Thompson,  2  Sneed,  '892, 
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Nbil^  J.— Bill  filed  to  construe  a  will.  On  the  fif- 
teenth day  of  August,  1899,  James  D.  Tadlock  made  and 
published  his  last  will  and  testament,  in  the  following 
language : 

"Bristol,  Tennessee,  August  15th,  1899. 

"I,  James  D.  Tadlock,  being  of  sound  mind  but  weak 
in  body,  and  knowing  that  it  is  appointed  unto  all  men 
once  to  die,  do  make  this  my  last  will  and  testament, 
and  require  my  executors  hereinafter  appointed  to  ex- 
ecute the  same,  and  as  such  I  do  hereby  appoint  Alex. 
D.  Tadlock  and  J.  Albert  Wallace  my  executors. 

"First,  I  desire  my  debts  paid  and  my  funeral  ex- 
penses all  fully  satisfied. 

"To  my  wife,  Susan  T.  Tadlock,  I  give  a  lifetime  in- 
terest in  the  house  and  land  where  we  now  live,  includ- 
ing the  furniture  therein,  except  a  suit  of  bedroom  fur- 
niture, which  I  give  to  my  son,  James  C.  Tadlock. 

"I  also  give  to  my  wife  any  books  she  may  want  for 
her  own  use  out  of  my  library.  Also  fifteen  dollars 
(|15)  now  on  deposit  in  the  Bristol  National  Bank,  also 
one  cow. 

"It  is  my  belief  and  wish  that  my  son,  James  C.  Tad- 
lock, remain  with  my  wife  as  her  agent  and  attend  to 
her  business. 

"I  further  request  that  all  my  other  real  estate  be  sold 
and  notes  collected  and  an  equal  distribution  of  the 
proceeds  made  between  my  heirs  equally,  to  wi^.:  Alex. 
D.  Tadlock,  MoUie  Wallace,  nee  MoUie  Tadlock  (to  her 
children),  Robt.  M.  Tadlock,  A.  Roe  Phipps,  nee  Roe 
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Tadlocky  Foster  Bradshaw^  nee  Foster  Tadlock  (to  her 
child  Francis)  9  Sue  Helen  Wallace^  nee  Tadlock^  and 
James  C.  Tadlock. 

"In  regard  to  my  daughter  Kate,  she  is  provided  for 
in  the  asylum  at  Columbia,  so  far  as  her  necessities  de- 
mand. I  request  a  fund  set  apart  that  will  yield  twenty- 
five  dollars  a  year  during  her  life.  Also  the  money 
held  by  George  W.  St.  John  in  trust  for  her,  for  fruits 
and  other  delicacies.  At  her  death  this  fund  will  re- 
vert to  the  general  estate. 

"I  further  desire  that  my  said  executors  be  not  re- 
quired to  give  bond  for  the  performance  of  their  duties 
nor  to  make  any  charges  for  their  services  as  such  exec- 
utors. 

"The  |15  to  Mrs.  Tadlock  heretofore  alluded  to  does 
not  include  other  funds  on  deposit  in  the  National  Bank 
of  Bristol.  That  fund  goes  into  my  general  estate." 
Signed  and  witnessed. 

This  was  duly  probated  in  the  county  court  of  Sulli- 
van county.  The  bill  was  filed  by  the  executors  against 
the  minor  devisees  and  the  minor  heirs  at  law  of  the 
testator,  for  a  construction  of  the  foregoing  will,  the 
adult  devisees  and  heirs  being  omitted  with  the  excep- 
tion of  complainant,  Alex.  D.  Tadlock,  and  the  defend- 
ant, Ann  Koe  Phipps,  they  being  the  only  adult  heirs  or 
devisees  before  the  court.  The  bill,  however,  recites 
that  there  are  other  adult  heirs  and  devisees,  as  fol- 
lows:  James  C.  Tadlock,  Bobt  M.  Tadlock,  Sue  Wal- 
lace, Mary  K.  Patterson,  Rose  A.  Wallace  and  Lillian 
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P.  Wallace.  We  infer  that  the  reason  why  these  adults 
were  not  made  parties  to  the  bill  is  to  be  found  in  its 
allegation  that  all  of  the  adult  heirs  had  sold  their  in- 
terest in  the  property  involved  to  the  defendant,  Ann 
Koe  Phipps,  and,  joined  by  the  executors  and  the  widow, 
had  made  deeds  to  her  of  their  said  interests,  leaving  un- 
disposed of  the  interest  of  the  minor  defendants,-  B.  Y. 
Wallace,  Jas.  A.  Wallace,  Pearl  Wallace  and  Francis 
F.  Bradshaw,  and  the  interest  of  the  defendant  Kate 
Tadlock,  if  she  has  any  interest  under  the  will.  It  is 
alleged  that  Kate  Tadlock  is  a  i)erson  non,  compos  men- 
Us,  and  confined  in  an  asylum  at  Columbia,  South  Car- 
olina. 

It  seems  that  Mrs.  Phipps  is  made  a  defendant  in  the 
triple  capacity  of  heir,  devisee  and  as  one  who  proposes 
to  buy  the  interest  of  the  minor  defendants  (and  of 
Kate  Tadlock  if  she  has  any),  at  the  same  relative  price 
as  that  given  for  the  other  shares. 

The  burden  of  the  bill  is  to  have  a  construction  of  the 
will,  to  the  end  that  the  executors  may  know  whether 
they  have  power  to  sell  the  reversionary  interest  in  the 
home  place.  So  the  bill  was  filed  for  this  purpose 
against  the  minor  heirs  at  law  and  devisees,  and  against 
Kate  Tadlock  and  Mrs.  Phipps,  the  latter,  according  to 
the  allegations  of  the  bill,  owning  the  interests  of  all 
the  other  heirs  and  devisees,  and  hence  representing 
their  interests.  So  it  may  be  said  (assuming  the  alle- 
gation to  be  true,  but  there  is  no  proof  of  it)  that  all 
interests  are  before  the  court     The  parties  have  so 
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treated  the  matter,  and  the  court  will  treat  it  in  the 
same  way. 

The  bill  asks  the  court  to  construe  that  portion  of  the 
will  which  gives  to  the  wife  a  life  estate  in  the  home 
place  in  connection  with  the  clause  "I  furttier  request 
that  all  of  my  other  real  estate  be  sold  and  notes  col- 
lected, and  an  equal  distribution  of  the  proceeds  be 
made  between  my  heirs  equally." 

The  bill  was  answered  by  Mrs.  Phipps  and  her  hus- 
band, Joshua  Phipps,  and  by  the  minor  defendants  and 
Kate  Tadlock  by  guardian  ad  litem. 

The  contention  on  the  part  of  the  complainants,  and 
of  the  three  Wallace  children  and  the  Bradshaw  child, 
is  that  the  will  disposed  of  the  reversionary  interest  in 
the  home  place,  under  the  clause  we  have  just  quoted, 
and  that  it  fell  within  the  descriptive  term  '"other  real 
estate."  On  the  other  hand,  Phipps  and  wife,  j[oined 
by  Eate  Tadlock,  the  latter  through  her  guardian  ad 
litem,  contend  that  the  testator  died  intestate  as  to  the 
reversionary  interest.  If  the  latter  be  the  true  con- 
struction, then  Eate  Tadlock  takes  an  interest  in  the 
home  place,  otherwise  not. 

The  materials  for  construction  are  meager.  There  is 
no  testimony  showing  whether  the  testator  had  any  real 
estate  other  than  the  home  place,  nor  is  there  any  tes- 
timony showing  what  property  he  had  at  his  death. 
Nor  is  there  any  testimony  showing  what  children  he 
had,  or  who  were  his  heirs  at  law.  We  assume  that  the 
bill  states  the  children,  heirs,  and  devisees  correctly. 
But  the  bill  does  not  say  whether  testator  owned  any 
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other  real  estate  outside  of  the  home  place.  We  assume 
that  he  did  not  own  any  other  real  estate.  There  is  no 
testimony  to  the  contrary.  This  being  true;  the  ex- 
pression "all  my  other  real  estate,"  in  the  clause  quoted, 
must  refer  to  the  reversionary  interest  in  the  home  place, 
or  have  no  meaning  whatever.  We  are  therefore  of  opin- 
ion, and  so  hold,  that  the  testator  by  the  clause  quoted, 
intended  to  direct  that  his  executors  should  sell  the  re- 
versionary interest  in  the  home  tract.  The  same  result 
is  reached  under  the  presumption  against  intestacy.  2 
Sneed,  392.  The  chancellor  so  held,  and  all  parties  were 
content  to  abide  his  decree  except  Phipps  and  wife,  who 
brought  the  case  up  by  writ  of  error.  It  is  insisted  by 
these  defendants  and  by  the  guardian  ad  litem  for  Kate 
Tadlock,  that  the  testator  could  not  have  meant  the 
reversionary  interest  in  the  home  place,  because,  in  view 
of  the  direction  to  sell,  there  would  ordinarily  ensue  a* 
sacrifice  in  the  value  of  the  property  by  reason  of  the 
sale  being  made  subject  to  the  incumbrance  of  the  life 
estate.  But  this  argument  does  not  seem  to  us  to  have 
a  great  deal  of  force,  as  against  the  fact  that  there  was 
*  no  other  real  estate  for  the  expression  to  apply  to,  or 
when  we  give  due  weight  to  the  presumption  against 
intestacy.  Again,  it  is  said  that,  having  mentioned  the 
"home  place,''  the  testator  must,  when  he  used  the  term 
"all  my  other  real  estate/'  have  referred  to  some  other 
tract  of  land,  one  not  already  mentioned.  But  so  far 
as  this  record  shows,  there  was  no  other  tract  that  could 
have  been  intended  by  him,  because  he  had  no  other. 
Moreover^  the  language  used  by  the  testator  was  strictly 
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accurate.  When  he  had  carved  out  of  the  home  place 
a  life  estate  for  his  wife,  he  still  had  ^^other  real  estate'' 
embraced  in  that  tract,  that  is,  the  reversionary  inter- 
est ;  it  was  real  estate,  and  so  was  the  life  estate.  Hav- 
ing mentioned  the  life  estate,  it  was  accurate  to  speak  of 
what  was  left  in  the  tract  as  ^^other  real  estate,"  al- 
though the  form  of  expression  was  highly  artificial. 

Again,  an  argument  as  to  the  real  estate  is  based  upon 
the  supposition  that  the  testator  gave  only  a  life  estate 
in  the  furniture,  and  that  he  clearly  did  not  bequeath 
the  remainder  interest  in  the  property,  and  hence  it  is 
said  that  the  presumption  against  intestacy  is  overcome. 
The  inference  is  quite  remote,  and  it  is  not  incumbent 
upon  us,  besides,  to  construe  the  will  upon  this  point, 
because  no  such  point  is  made  in  the  bill,  nor  is  there 
any  general  language  used  that  will  cover  it,  and  be- 
cause it  does  not  appear  by  testimony  in  the  causey  or 
by  the  pleadings,  that  any  furniture  was  on  hand  at  the 
testator's  death  to  pass  under  the  will.  However,  we 
may  say  that,  in  our  opinion,  the  will  gave  the  entire  in- 
terest in  the  furniture.  The  word  "including,"  in  the 
clause  referred  to,  does  not  mean  that  the  gift  of  the 
furniture  is  "included"  in  the  terms  of  the  life  estate, 
but  merely  that  it  was  "included"  in  the  property  he 
designed  that  his  wife  should  have.  This  view  is 
strengthened  by  the  clause  or  half-clause  immediately 
following,  "except  a  suit  of  bedroom  furniture,  which  I 
give  to  my  son,  James  C.  Tadlock."  This  latter,  cer- 
tainly a  gift  of  the  complete  estate,  and  in  such  close 
proximity  to  this  gift  to  the  wife,  and  being  of  precisely 
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the  same  kind  of  property,  moreover  a  portion  of  that 
property  excepted  out  of  the  gift  to  the  wife,  is  strongly 
indicative  of  the  purpose  of  the  testator  to^nake  both 
estates  of  equal  grade.  Certainly  this  is  the  more  prob- 
able and  reasonable  view. 

The  foregoing  are  the  main  reasons  urged  against  the 
soundness  of  the  chancellor's  construction ;  and  finding 
these  without  any  solid  foundation,  and  no  better  ones 
being  shown  or  occurring  to  us,  we  are  content  to  hold, 
for  the  reasons  already  assigned,  that  the  chancellor's 
construction  was  the  correct  one;  therefore  that  the  re- 
versionary interest  in  the  home  place  passed  under  the 
will.  • 

It  follows  that  the  chancellor's  decree  must  be  af- 
firmed. 

The  costs  of  the  court  below  will  be  paid  as  decreed 
by  the  chancellor.  The  costs  of  this  court  will  be  paid 
by  Phipps  and  wife. 

All  the  judges  concur. 
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Affirmed  by  the  Supreme  Coart  withoat  modification«  NoYember  IS,  1901. 

1.  SALARY.    Definition  of. 

The  term  "salary"  contains  three  elements,  and  they  are  all  re* 
quired  to  round  out  and  complete  the  thought.  These  three  el* 
omenta  are:  the  dignity  in  popular  estimation  of  the  duty  in- 
volved, as  distinguished  from  purely  mechanical  or  subaltern 
service;  a  fixed  term,  usually  not  less  than  one  year;  and  com- 
pensation by  contract.  Salary  is  therefore  a  confpensatlon 
agreed  upon  between  employer  and  employee  (or  settled  by  law 
in  the  case  of  public  ofllcers)  for  a  fixed  term  of  service  of  one 
year  or  some  aliquot  part  thereof,  as  a  half  year  o^  quarter 
year,  and  for  services  that  are  not  menial  in  their  nature. 
{Post,  pp.  344,  346.) 

Cited:  Century  Dictionary;  28  Am.  ft  Eng.  Enc.  L.,  514,  noter 
99  Pa.  St.  542  (cited,  21  Am.  ft  Eng.  Enc.  L.,  443) ;  12  Ohio  St. 
617  (cited,  21  Am.  ft  Eng.  Enc.  L.,  443) ;  23  L.  R.  A.  609,  611. 

2.  QUO  WARRANTO.    Burden  of  Proof.    Not  Met,  When. 

The  burden  of  proof  is  upon  the  state  in  proceedings  in  the 
nature  of  quo  warranto  prescribed  by  statute,  where  the  case 
turns  upon  a  disqualification,  as  ineliglbifity.  That  burden  ia 
not  met  where,  the  question  being  whether  the  person  as  to 
whom  the  proceeding  is  instituted  is  a  "salaried  employee"  of  a 
quasi  public  corporation,  having  a  contract  with  a  city,  and 
therefore  ineligible  to  oflice  in  a  city  government  under  a  char- 
ter provision  thereof,  the  proof  fails  to  show  the  presence  of 
one  of  the  elements  contained  in  the  idea  of  salary — ^vls.:  con- 
tract for  a  fixed  'term  of  service.     {Post,  pp,  845-348.) 
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Cited:    67  S.  W.  Rep.  182, 190;  Bnc.  PL  &  Pr.,  457  et  teq. 

Code  cited:    Shan.,  sees.  5166-5187,  5171,  5174. 

3.   CONSTITUTIONALITY.     Will  not  be  Pateed  on  When   Mere 
Abstraction. 
Where  the  question  of  constitutionality  of  an  amendment  to  a 
city  charter,  as  between  the  parties  to  the  litigation,  is  a  mere 
abstraction,  the  same  will  not  be  passed  on.    iP08t,  p.  348.) 

Cited:     Galbraith  ▼.  QiUiland,  11  Pick.  883,  384;  Qribble  t.  Wil- 
son, 17  Pick.  612,  616. 
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Appeal  from  the  Chancery  Court  of  Hamilton 
County. — ^T.  M.  McConnkll,  Chancellor. 

A.  W.  Gaines^  Cookb,  Swanby  &  Cookb^  Pbitchabd 
&  SizEB^  C.  B.  EvANS^  Thomas  &  Thomas  &  Thomas, 
and  Chas.  W.  Rankin,  for  complainant 

Beown  &  Spublock,  for  defendant 


Neil,  J. — The  bill  in  this  case  was  filed  in  the  nature 
of  a  qtio  warranto  proceeding  to  test  the  title  of  the 
defendant  to  the  office  of  alderman  in  the  city  of  Chat- 
tanooga, it  being  allied  that  he  was  ineligible  by  rea- 
son of  a  fact  to  be  presently  stated.  The  chancellor  dis- 
missed the  billy  and  the  complainant  has  appealed  and 
assigned  errors. 
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The  case  is  this :  By  an  amendment  to  the  charter  of 
Chattanooga,  passed  April  7,  1899,  it  was  provided 
that  ^^no  officer  or  salaried  employee  of  any  qucLsi  public 
corporation  having  a  contract  with  the  city  of  Chatta- 
nooga by  the  exercise  of  franchise,  grants  or  otherwise, 
shall  be  eligible  to  hold  any  office  whatsoever  in  the  city 
government  of  Chattanooga,  by  appointment  or  elec- 
tion: Provided^  further,  that  the  office  of  any  person 
who  is  rendered  ineligible  by  the  terms  of  this  section 
shall  be,  and  is  hereby,  declared  vacated  by  such  person, 
and  the  vacancy  shall  be  filled  as  hereinbefore  provided 
in  cases  of  vacancies  of  city  officials  occurring  from 
other  causes.'^ 

The  defendant  is  an  employee  of  the  Chattanooga 
Electric  Railway  Company,  a  street  railway  corporfition 
chartered  under  the  laws  of  the  state  and  operating  its 
system  in  and  through  Chattanooga.  This  railway 
company  has  a  contract  with  the  city,  executed  October 
25,  1900,  by  which  the  company  holds  and  exercises  on 
the  one  hand  franchises,  grants  from  the  city,  and  on 
the  other  hand  has  obligated  itself  to  do  certain  street 
paving,  and  also  to  transport  the  city's  firemen  and 
police  without  expense  to  the  city.  If  the  defendant 
falls  within  the  description  of  an  "officer  or  salaried  em- 
ployee" of  the  street  railway  company,  then  he  falls 
within  the  terms  of  th^  amendment  quoted,  and  if  that 
be  valid,  then  he  is  ineligible.  It  is  conceded  that  he  is 
not  an  officer  of  the  corporation.  The  first  question, 
then,  to  be  determined,  is  whether  he  is  a  "salaried  em- 
ployee."   The  facts  pertaining  to  this  matter  are  stated 
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in  the  deposition  of  the  witness  T.  L.  Wells^  and  are 
as  follows: 

"The  officers  of  the  Chattanooga  Electric  Railway 
Company  that  are  employed  by  the  year  are  the  presi- 
dent and  secretary,  and  probably  the  superintendent, 
and  they  are  paid  monthly — that  is,  in  monthly  install- 
ments. The  president  has  general  charge  of  the  busi- 
ness of  the  company.  The  superintendent  has  imme- 
diate charge  of  the  operation  of  the  road,  the  employ- 
ment of  conductors,  motormen  and  shopmen,  and  the 
furnishing  of  supplies  for  the  operation  of  the  road.  It 
is  not  shown  whether  the  president  or  the  superintend- 
ent  employs  the  defendant  Duncan,  but  he  works  under 
the  direction  of  the  superintendent.  Mr.  Duncan  has 
charge  of  the  track  repairs;  his  duties  are  to  look  after 
the  repairs  of  the  roadway  and  track.  When  not  actu- 
ally making  repairs,  he  is  required  to  go  over  the  differ- 
ent lines,  the  company  having  about  thirty  miles  of 
track  in  the  city,  and  make  inspection  and  report  the 
condition  of  the  track.  In  the  course  of  the  perform- 
ance of  his  duties  he  usually  has  under  him  about  two 
gangs  of  laborers.  The  number  of  these  laborers  varies, 
but  sometimes  he  has  under  him  as  many  as  fifty  la- 
borers. He  has  general  supervision  of  the  laborers 
under  him,  and  employs  and  discharges  them.  He  is 
assisted  by  foremen  of  gangs  in  employing  these  la- 
borers  and  in  keeping  their  time.  He  gives  these 
laborers  directions  as  to  their  work,  and  superintends 
their  work  generally.    Every  week  Mr.  Duncan  rei>orts 
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to  the  secretary  of  the  company  the  time  of  each  em- 
ployee under  him  on  his  time  book.  At  the  same  time 
he  reports  his  name  on  the  time  book,  bat  not  the  num- 
ber of  days.  Under  the  course  of  the  business  between 
him  and  the  company,  he  is  paid  fifteen  dollars  at  the 
end  of  each  week,  being  at  the  rate  of  two  dollars  and 
fifty  cents  per  each  working  day.  No  deductions  are 
made  from  this  sum  for  bad  days,  when  the  track  work 
cannot  be  done,  but  he  is  paid  the  fifteen  dollars  at  the 
end  of  each  week,  regardless  of  the  weather.  The  la- 
borers under  him,  however,  are  paid  only  for  the  num- 
ber of  days  actually  employed  by  them  in  labor.  It  is 
not  shown,  however,  that  Mr.  Duncan  ever  lost  any  time 
on  account  of  the  weather — ^that  is,  that  weather  has 
ever  prevented  him  from  performing  his  work  of  in- 
spection. It  is  shown  that  it  has  often  happened  that 
the  track  hands  could  not  work  on  account  of  the 
weather.  It  does  not  appear  when  Mr.  Duncan  entered 
the  service  of  the  company,  or  whether  he  was  employed 
by  the  year,  the  month  or  the  week,  further  than  can 
be  Inferred  from  the  fact  that  he  was  paid  weekly. 
When  the  bill  was  filed  he  had  been  in  the  service  of  the 
company  about  three  years.  Other  employees  receiving 
the  same  wages  as  himself  were  Mr.  Kelly,  the  engineer 
at  the  power  house,  and  Mr.  Runt,  in  charge  of  car  re- 
pairs, and  they  were  paid  semi-monthly.  The  average 
pay  of  track  hands  was  ninety  cents  per  day.'* 

Under  a  charter  provision,  chapter  29,  Acts  of  1889, 
Chattanooga  was  divided  into  eight  wards,  and  a  pro- 
vision was  made  for  two  aldermen  from  each  ward.    At 


.^-M     9 


APPEALS  REPOBTS,  VOL.  1.  339 

State  ex  rel.  ▼.  Duncan. 

the  time  the  bill  was  filed,  defendant  claimed  to  hold 
and  wa«  exercising  the  office  of  alderman  for  the  sey* 
enth  ward  of  the  city,  by  virtue  of  an  election  under  the 
Act  of  1889  and  subsequent  amendments,  which  elec- 
tion was  held  on  the  second  Tuesday  of  October,  1899. 
The  term  was  two  years  and  is  now  out  The  bill  was 
filed  December  20, 1900,  before  the  term  expired.   ^'^ 

Under  the  facts  found,  was  the  defendant  a  ^^salaried 
employee"  of  the  company?  In  the  Century  Dictionary, 
the  following  is  stated  in  setting  forth  the  meaning  of 
the  word:  'The  recompense  or  consideration  stipu- 
lated to  be  paid  to  a  person  periodically  for  services, 
usually  a  fixed  sum  to  be  paid  by  the  year,  half  year  or 
quarter.  Wages  and  hire  are  for  the  more  menial, 
manual  or  mechanical  form  of  work,  and  commonly 
imply  employment  for  short  periods,  as  a  day  or  a  week. 
Salary  and  stipend  are  for  the  more  mental  forms,  and 
imply  greater  permanence  of  employment  and  payment 
at  longer  intervals ;  the  tcages  of  a  servant  or  a  laborer, 
the  salary  of  a  postmaster  or  teacher."  Under  the  word 
"wages"  in  the  same  work,  the  following  is  given :  "In 
common  use  the  work  wages  is  applied  specifically  to 
the  payment  made  for  manual  labor  or  other  labor  of 
a  menial  or  mechanical  kind;  distinguished  (but  some- 
what vaguely)  from  salary  (which  see),  and  from  fee 
which  denotes  compensation  paid  to  professional  men  as 
lawyers  and  physicians." 

On  the  same  subject  we  quote  the  following  from  a 
note  to  28  Am.  and  Eng.  Enc.  L.,  p.  514 : 

"The  property  clerk  and  assistant  paymaster  of  the 


340  TENNESSEE  CHANCERY 


state  ex  rel.  v.  Duncan. 


department  of  public  parks  of  the  city  of  New  York, 
who  has  charge  of  valuable  property  of  the  city,  and  dis- 
burses moneys  and  receives  an  annual  salary  of  |3,000, 
is  not  to  be  deemed  an  ^employee*  of  the  city  ^earning 
wages,'  within  the  meaning  of  New  York  Laws  1890, 
chapter  388,  requiring  such  employee  to  be  paid  weekly, 
go  held  on  his  application  for  a  mandamus  to  the  city 
comptroller  to  compel  payment  of  his  salary  weekly. 
In  People  v.  Myers,  25  Abb.  N.  Car.  (N.  Y.),  368,  the 
court  said :  'But  even  assuming  that  the  relator  is  not 
a  public  officer  and  is  an  employee  within  the  meaning 
of  the  statute,  he  is  not  an  employee  earning  wages, 
because  his  compensation  is  not  fixed  by  the  day,  week 
or  month,  but  by  the  year.  He  does  not  receive  "wages*' 
but  is  paid  a  large  annual  salary.  It  is  true  that  in  a 
certain  sense  it  may  be  said  that  the  word  "wages"  in- 
cludes the  salaries  of  public  officers  and  clerks,  and  the 
fees  of  lawyers  and  physicians  and  other  professional 
men,  but  that  is  not  the  ordinary  meaning  of  the  word, 
and  it  is  an  elementary  rule  that  "the  words  of  a  stat- 
ute are  to  be  taken  in  their  ordinary  and  familiar  sig- 
nification and  import,  and  regard  is  to  be  had  to  their 
general  and  proper  use."'  (Dwarris  on  Statutes,  p. 
193.)  The  distinction  between  "salary"  and  "wages" 
is  recognized  by  all  lexicographers,  by  the  courts  in 
many  adjudicated  cases,  and  by  the  legislatures  of  this 
and  other  states,  and  by  congress  in  innumerable  stat- 
utes. Webster  defines  ^'salary"  as  follows:  "The  rec- 
ompense  or  consideration  stipulated  to  be  paid  to  a  per- 
son for  services,  usually  a  fixed  sum  to  be  paid  by  the 
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year,  as  to  governors,  magistrates,  settled  clergymen, 
instructors  of  seminaries,  or  other  officers,  civil  or  ec- 
clesiastical. When  wages  are  stated  or  stipulated  by 
the  month,  week  or  day,  we  do  not  call  the  compensation 
salary^  but  pay  or  wages,  as  in  the  case  of  military  men 
and  laborers. ''  He  defines  wages  as  follows:  "Hire, 
reward,  that  which  is  paid  or  stipulated  for  services  but 
chiefly  for  service  for  manual  labor,  as  for  military  or 
naval  services.  We  speak  of  ^servants'  wages,'  'la- 
borers'^ wages,'  or  'soldiers'  wages,'  but  we  never  apply 
the  word  to  the  rewards  given  to  men  in  office,  which 
are  called  fees  or  salary."  Abbott's  Law  Dictionary  de- 
fines  "wages"  as  follows:  "The  agreed  compensation 
for  services  rendered  in  a  menial  or  subordinate  capac- 
ity." The  same  work  defines  "salary"  as:  "A  reward 
or  compensation  for  services  performed.  It  is  usually 
applied  to  the  reward  paid  to  public  officers,  for  the  per- 
formance of  their  official  duties."  Biyrill's  Law  Dic- 
tionary defines  "salary"  as:  "An  annual  compensation 
for  services  rendered,  a  fixed  sum  to  be  paid  by  the  year 
for  services."  Worcester,  referring  to  "wages,"  says: 
"In  ordinary  language  the  term  wages  is  usually  em- 
ployed to  distinguish  the  sums  paid  to  persons  hired  to 
perform  menial  labor."  Winfield  defines  salary  as  "the 
per  annum  compensation  to  men  in  official  and  some 
other  situations."  The  same  authority  defines  "wages" 
as  follows :  "The  word  wages  means  the  compensation 
paid  to  a  hired  person  for  his  services.  This  compen- 
sation to  the  laborer  may  be  a  specified  sum  for  a  given 
time  of  service,  or  a  fixed  sum  for  a  specified  work — thfit 
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is,  payment  may  be  made  by  the  job/'  .  .  .  The 
English  courts  have  also  recognized  the  same  distinc- 
tion. In  Gordon  v.  Jennings,  9  Q.  B.  Div.,  45,  the  court 
said :  "The  term  ^wages'  is  not  applied  to  the  remuner- 
ation of  a  high  or  important  officer  of  the  state  or  of  a 
country,  for  instance,  but  to  that  of  domestic  servants, 
laborers  and  persons  of  similar  description.  I  have  not 
been  referred  to  any  case  and  I  believe  none  can  be 
found  in  which  the  word  wages  has  been  held  to  include 
"salary;"  in  fact  all  of  the  cases  hold  directly  to  the 
contrary." 

In  Commonwealth  v.  Butler,  99  Pa-  St.,  542  (cited  in 
21  Am.  &  Eng.  Enc.  L.,  443,  Chief  Justice  Sharswood 
says :  "The  truth  is,  and  this  the  lexicographers  seem 
to  hold,  that  if  there  is  any  difference  in  the  popular 
sense  between  *salary^  and  *wages,^  it  is  only  in  the  ap- 
plication of  them  to  the  more  or  less  honorable  service. 
A  farmer  pays  his  farm  hand,  in  common  speech,  wages, 
whether  by  the  day,  the  week,  the  harvest  or  the  year. 
If  for  any  reason  he  has  occasion  to  employ  an  overseer, 
his  compensation,  no  matter  how  measured,  is  called  a 
salary.  An  ironmaster  pays  his  workmen  wages,  his 
manager  receives  a  salary.  A  merchant  pays  wages  to 
his  servant  who  sweeps  the  floor,  makes  the  fire,  and 
runs  his  errands,  but  he  compensates  his  salesman  or 
clerk  by  a  salary.  How  can  it  make  any  difference  in. 
what  way  the  compensation  is  ascertained?"  In  that 
case,  it  was  held  that  a  per  diem  compensation  allowed 
to  members  of  the  legislature  by  statute,  was  a  "salary." 

We  are  referred  by  counsel  to  the  case  in  12  Ohio 
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St,  617,  as  cited  in  a  note  to  21  AnL  and  Eng.  Enc.  L., 
443.  It  is  there  said  that  in  Thompson  v.  Phillips,  it 
was  held,  where  the  constitution  provided  that  '^the 
general  aBsembly,  in  cases  not  provided  for  in  this  con- 
stitution, shall  fix  the  terms  of  office  and  the  compen- 
sation of  all  officers,  but  no  change  therein  shall  affect 
the  salary  of  any  office  during  his  existing  term,  unless 
the  office  be  abolished,''  that  it  was  manifest  '^from  the 
change  of  expression  in  the  two  clauses  of  the  section, 
that  the  word  salary  was  not  used  in  the  general  sense, 
embracing  any  compensation  paid  for  an  officer,  but  in 
its  limited  sense  of  an  annual  or  periodical  payment  for 
services,  a  payment  dependent  on  the  time  and  not  on 
the  amount  of  the  service  rendered.''  This  was  said 
with  reference  to  an  officer  who  was  paid  a  percentage 
compensation  allowed  by  law  to  him  as  a  public  treaff* 
urer  for  official  duties,  or  rather  as  distinguished  the 
case  of  an  officer  so  circumstanced.  It  was  held  that  he 
was  not  a  salaried  officer  because  he  was  paid  by. per- 
centage, and  therefore  that  he  was  not  protected  by  the 
clause  of  the  constitution  prohibiting  a  change  of  salary 
during  the  term  of  office.  See  that  case  cited  and  com- 
mented on  in  Qdbrecht  v.  Cincinnati,  50  Ohio  St.  (s.  c, 
23  L.  R.  A.,  609,  611). 

In  Thompson  v.  Phillips,  the  supreme  court  of  Ohio 
made  periodical  payments  the  test  as  to  whether  ^  given 
compensation  should  be  designed  a  salary;  but  in  the 
more  recent  case  just  cited,  while  quoting  the  former 
case  with  approval,  the  same  court  held  that,  unless 
the  law  provided  that  any  member  of  the  legislative 
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council  of  the  city  who  should  attend  and  be  present 
during  the  entire  sitting  of  the  council,  should  be  paid 
five  dollars  for  each  such  meeting,  such  compensation 
could  not  be  called  a  salary,  and  therefore  that  It  might 
be  increased  during  the  officer's  term  without  violating 
the  constitutional  provision  above  referred  to.  It  seems 
to  us  that  the  two  holdings  can  be  reconciled  only  on  the 
theory  that  attendance  upon  the  meeting  of  the  council 
was  optional,  therefore  his  compensation  might  be  ir- 
regular, he  sometimes  remaining  absent,  and  therefore 
that  the  element  of  periodicity  did  not  obtain. 

The  authorities  that  we  have  quoted  differ  to  some 
extent  but  only  with  with  respect  to  the  fullness  or 
meagerness  with  which  they  state  the  contents  of  the 
thought  in  attempting  to  give  a  definition.     If  they  all 

'be  taken  together,  we  think  the  substance  of  the  defini- 
tion thus  found,  being  at  the  same  time  the  true  result 
of  all  of  these  constructions,  as  well  as  by  the  common 
judgment  of  men,  is  that  the  term  "salary"  contains 
three  elements  and  that  they  are  all  required  to  round 
out  and  complete  the  thought.  These  three  elements 
are:  the  dignity  in  popular  estimation  of  the  duty  in- 
volved, as  distinguished  from  purely  mechanical  or  sub- 
altern service;  a  fixed  term,  usually  not  less  than  one 
year;  and  compensation  by  contract  "Salary'^  is  there- 
fore a  compensation  agreed  upon  between  employer  and 
employee   (or  settled  by  law  in  the  case  of  public 

.  officers)  for  a  fixed  term  of  service  of  one  year  or  some 
aliquot  part  thereof,  as  a  half  year  or  quarter  year 
(usually,  however,  for  a  year)  and  for  services  that  are 


APPEALS  REPORTS,  VOL.  1.  345 

State  ex  rel.  ▼.  Duncan. 

not  menial  in  their  nature.  We  do  not  think  that  the 
periods  of  actual  payment  are  material  elements  of  the 
definition.  A  clergyman,  for  example,  may  be  em- 
ployed by  a  church  congregation  to  serve  them  for  the 
period  of  one  year  at  an  agreed  compensation  of  three 
thousand  dollars.  The  fact  that  the  sum  is  payable  in 
monthly  installments  of  two  hundred  and  fifty  dollars 
per  month  will  not  alter  its  character  as  a  salary.  It 
would  still  be  a  salary  just  as  much  as  if  by  the  terms 
of  the  contract  it  should  be  payable  in  a  lump  sum  at 
the  end  of  the  year. 
*  Now,  let  us  apply  the  definition  to  the  present  case. 
So  far  as  the  nature  of  the  service  goes,  Mr.  Duncan's 
employment  easily  falls  within  the  definition.  He  not 
only  had  the  duty  of  attending  to  the  inspection  and 
repair  of  the  whole  of  the  company's  line  of  railway,  but 
he  had  gang  foremen  and  fifty  men  under  him;  and 
these  men  he  employed  and  discharged  at  his  discretion, 
and  so  long  as  they  were  in  the  service  of  the  company 
he  had  the  direction  and  supervision  of  their  work.  But 
the  element  of  a  contract  for  a  fixed  term  of  service  is 
not  proven.  The  fact  that  Mr.  Duncan  was  paid  weekly 
is  not  tantamount  to  saying  that  he  was  employed  by 
the  week,  or  the  contrary.  This  fact  is  consistent  with 
either  a  mere  employment  by  the  week  or  with  a  con- 
tract for  a  much  longer  term,  say  a  year,  payable  in 
weekly  installments.  Being  consistent  with  each  view, 
it  proves  neither.  Nor  does  the  fact  that  Mr.  Duncan 
had  been  in  the  company's  service  for  three  years  tend 
to  prove  the  nature  of  his  contract  as  to  the  term  of  ser- 
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vice.  He  may  have  worked  during  all  that  time  under 
an  employment  from  week  to  week,  or  by  the  year.  The 
latter  is,  of  course,  the  more  probable  of  the  two,  but 
in  the  state  of  the  proof  we  are  not  justified  in  finding 
that  such  is  the  fact  Under  the  testimony,  then,  as  it 
stands  before  us,  we  are  unable  to  find  whether  he  was 
a  salaried  employee  of  the  company  or  not 

On  whom  does  the  burden  of  proof  lie?  The  com- 
plainant insists  that  the  present  is  the  equivalent  of  a 
quo  warrcmto  proceeding,  and  that  therefore  the  burden 
of  proof  rests  upon  the  defendant  We  have  in  this 
state  no  qtw  warranto  proceeding  in  the  sense  in  which 
the  term  was  understood  at  common  law,  but  we  have 
under  code,  sections  5165  to  5187  (Shannon)  suits  au- 
thorized which  are  in  the  nature  of  quo  warranto  pro- 
ceedings, and  in  these,  as  at  common  law  in  quo  war- 
rantOj  it  has  been  held  that  when  an  officer's  title  is  as- 
sailed by  the  state,  the  burden  of  proof  is  upon  him  to 
show  it  State  v.  Allen,  57  S.  W.  Rep.,  182,  189,  190. 
But  this  burden  is  discharged  when  the  person  whose 
title  is  assailed  shows  a  l^al  election,  and  that  he  has 
received  the  majority  of  the  legal  votes  cast  If  the 
state  concedes  the  legality  of  the  election  and  that  the 
party  in  question  received  the  majority  of  the  legal 
votes  cast,  as  is,  in  substance,  done  in  the  present  case, 
and  relies  upon  some  special  objection  peculiar  to  the 
individual,  as  in  eligibility,  thus  alleging  his  incapacity 
to  take  or  hold  the  office,  then  the  burden  of  proof  is 
upon  the  state  to  show  such  special  facts — ^that  is,  if  the 
case  is  made  to  turn  upon  a  disqualification,  the  burden 
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is  upon  the  state  to  show  that  fact  rather  than  upon  the 
defendant  to  show  its  non-existence.  This  necessarily 
results  from  the  operation  of  the  cardinal  rule  in  plead- 
ing that  the  burden  is  upon  him  who  holds  the  affirm- 
ative of  the  issue.  The  devolution  of  the  burden  is  some- 
what obscure  in  this  state  by  the  very  summary  forms 
of  pleading  allowed,  and  indeed  enjoined  (Shannon's 
Code,  sees.  5171,  5174),  but  more  so  in  r^ard  to  the 
initial  burden  than  the  secondary  one.  Usually,  in 
other  jurisdictions  the  state  is  not  required  to  tender  an 
issue  of  fact  but  simply  to  call  upon  the  defendant,  in 
general  terms,  to  show  by  what  warrant  the  offiqe  is 
held  and  exercised,  and  the  defendant  is  required  to  set 
forth  the  ground  of  his  claim.  (Enc.  PL  and  Pr.,  457, 
458.)  And  upon  such  plea  or  answer  coming  in  justi- 
fying the  defendant's  title,  it  devolves  upon  the  state  to 
show  by  replication  the  special  matter  relied  upon  {Id., 
474).  Upon  the  answer  the  burden  would  be  on  the  de- 
fendant {Id.,  481)  but  upon  .the  special  matter  so 
pleaded,  by  replication  the  burden  would  be  upon  the 
complainant  {Id.,  482,  note,  citing  State  v.  Herkell,  14 
Nev.,  209).  In  this  state  there  is  no  replication  to  a 
bill,  but  the  bill  is  required  to  state  the  real  objection, 
and  go  to  the  heart  of  the  matter  at  once.  The  effect 
is,  that  in  a  case  like  the  present,  where  no  question 
arises  as  to  the  validity  of  the  election  itself  the  bill 
passes  over  that,  and  states  on  its  face  what  used  to  be 
stated  in  the  replication;  but  of  course  ihis  would  not 
change  the  rule  as  to  the  burden  of  proof,  which  arises 
out  of  the  very  nature  of  the  matter  itself. 
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The  complainant  not  having  shown  that  the  defend- 
ant was  a  salaried  employee  of  the  street  railway  com- 
pany^ and  hence  having  failed  to  show  that  he  was  dis- 
qualified under  the  amendment  to  the  charter  quoted, 
the  chancellor's  decree  dismissing  the  bill  must  be  af- 
firmed. 

We  should  add  that  the  defendant  insists  that  the 
amendment  referred  to  is  unconstitutional  on  varioua 
grounds,  but  in  view  of  w^hat  has  been  already  written^ 
it  is  unnecessary  to  consider  this  question.  Inasmuch 
aB  the  complainant  has  failed  to  show  that  the  defend- 
ant was  either  an  officer  or  a  salaried  employee  of  the 
street  railway  company,  and,  moreover,  inasmuch  also 
as  the  defendant's  term  of  office  has  expired  already,, 
the  question  of  the  constitutionality  of  the  amendment^ 
as  between  the  parties  to  this  litigation,  is  a  mere  ab- 
straction, and  should  not  be  passed  upon.  Oilreath  v. 
GilUland,  11  Pick.,  383,  384;  GrihUe  v.  Wilson,  17 
Pick.,  612,  616. 

The  result  is  that  the  chancellor's  decree  must  be  af- 
firmed with  the  costs  of  this  court  and  of  the  court 
below. 

Judge  Wilson  concurs.    Judge  Barton  dissents. 
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(NASHVILLE.     DECEMBER  21,  1901.) 
Affirmed  by  the  Snpr^me  Coart  without  modification,  March  1,  1902. 

1.  STATE  PATIENT.     When  Wife  May  Become,  in   Hospital  for 

Insane. 
Under  the  law,  a  husband  has  the  right  to  place  his  insane  wife 
in  a  state  hospital  for  the  insane,  as  a  state  or  free  patient, 
when  he,  by  reason  of  age  or  inability  to  pursue  his  calling,  oi 
from  any  cause,  is  unable  to  pay  for  her  support  in  the  institu- 
tion and  support  himself  and  the  other  members  of  his  family 
dependent  upon  him.  It  is  not  required  that  he  be  destitute  of 
all  property.    (Post,  p.  361.) 

Obiter:  It  is  the  legal  duty  of  the  husband,  upon  becoming  able 
to  pay  for  the"  support  of  his  insane  wife,  who  has  been  com- 
mitted to  a  state  hospital  for  the  insane  as  a  state  patient,  to 
come  forward  and  pay  her  expenses  without  awaiting  action  on 
the  part  of  the  hospital  officials.  He  is  liable  to  said  institution 
for  her  support  McNairy  Co.  v.  McCoin,  101  Tenn.  74,  79,  and 
cases  cited. 

2.  SAME.    Patient  Presumed  Properly  Admitted,  When. 

There  being  a  statute  for  the  admission  from  the  counties  of 
state  patients  into  the  state  hospitals  for  the  insane,  upon  the 
transfer  of  a  patient  from  the  pay  list  to  the  free  list  by  the 
officials  of  the  Institution,  the  court  will  presume,  there  being 
no  proof  to  the  contrary,  that  at  the  date  of  the  transfer  the 
patient  was  properly  admitted  as  a  state  patient,  although  there 
iB  no  statute  authorizing  the  officials  of  said  hospitals  to  make 
said  transfer  on  their  own  motion,  on  mere  personal  informa- 
tion communicated  to  them.    (Post,  pp,  361,  362.) 
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Quesikma  reserved:  The  court  does  not  decide  the  qaestions  aa 
to  the  ri^t  of  the  hospital  to  recoyer,  in  yiew  of  the  fact  that 
it  was  paid  by  the  state  for  the  support  of  the  patient,  and  as 
to  whether  with  respect  to  its  legal  rights  in  this  case  it  is  a 
different  legal  entity  from  the  state. 


FBOM  MONTGOMERY. 


Appeal  from  the  Ghancery  Gourt  of  Montgomery 
Gounty. — J.  S.  Obibble^  Ghancellor. 


Lbeoh  &  Savage^  for  complainant. 
Daniel  &  Daniel^  for  defendants. 


Wilson^  J.— This  bill  was  filed  May  21,  1897,  to  re- 
cover  from  the  administratrix  of  the  estate  of  the  Rev. 
Jno.  W.  Hanner,  deceased,  the  sum  of  f  260  a  year,  with 
the  interest  thereon,  for  the  care  and  maintenance  of 
his  wife  in  the  complainant  institution  for  five  years 
preceding  his  death.     The  bill  avers,  in  brief: 

1.  The  corporate  character  of  the  complainant,  and 
its  capacity  to  sue  and  be  sued  in  the  same  manner  as  a 
natural  person. 

2.  That  Mrs.  M.  G.  Hanner,  now  an  inmate  of  com- 
plainant institution,  is  the  widow  of  Bev.  Jno.  W.  Han* 
ner,  deceased ;  that  she  has  been  an  inmate  of  complain- 
ant institution  for  many  years,  and  that  she  is,  and  has 
been,  insane  for  a  number  of  years. 
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.3.  That  for  some  years  after  being  admitted  to  the 
institutioDy  her  husband  paid  the  customary  charges  for 
her  maintenance  therein,  she  being  kept  during  this 
period  as  a  pay  patient 

4.  That  about  fifteen  years  ago  her  husband  stated 
to  the  proper  officials  of  the  institution  that  he  was  no 
longer  able  to  pay  for  her  maintenance  therein,  and  said 
officials,  belieying  this  statement  to  be  true,  transferred 
her  to  the  state  patients,  and  that  she  ha^  remained  on 
this  list  for  fifteen  or  more  years. 

5.  That  Rev.  Jno.  W.  Hanner  died  in  Montgomery 
county  oyer  six  months  ago,  and  that  defendant  quali- 
fied as  administratrix  of  his  estate  before  the  county 
court  of  the  county  October  30,  1895. 

6.  ^^hat  after  his  death  his  administratrix  paid  com- 
plainajDt  f  260  and  received  a  receipt,  covering  the  per- 
iod from  October  25th,  1895,  to  October  25th,  1896. 

7.  That  complainant  is  informed  that  said  Hanner, 
deceased,  left  an  estate  more  than  sufficient  to  pay  his 
debts ;  that  it  consists  of  real  estate  in  Davidson  county, 
Tennessee,  and  personalty,  both  together  worth  several 
thousand  dollars;  that  he  was  the  owner  of  said  prop- 
erty for  a  number  of  years ;  that  he  was  all  along  able  to 
defray  the  expense  of  the  maintenance  of  his  wife  in  the 
institution,  and  that  the  defendant  has  in  her  hands 
assets  sufficient  to  pay  the  debts  of  her  intestate,  and 
has  not  suggested  the  insolvency  of  the  estate. 

8.  That  the  officials  of  complainant  believed  the 
statement  of  said  Hanner  that  he  was  unable  to  defray 
the  expense  of  the  care  of  his  wife  in  the  institution, 
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and  if  they  had  not  believed  it  they  would  not  have  put 
her  on  the  list  of  state  patients^  and  could  not  have  con- 
tinued to  keep  her  in  the  institution,  and  that  they  did 
not  know  that  this  statement  was  untrue  until  after  his 
death,  which  occurred  October  25,  1895. 

9.  That  complainant  now  insists  that  his  estate  is 
indebted  to  it  in  the  sum  of  f  1,560,  together  with  the 
interest  thereon. 

The  prayer*  of  the  bill  is  for  a  recovery  for  this  sum, 
together  with  the  interest  on  the  separate  yearly  sums 
constituting  this  aggregate,  extending  back  over  a  per- 
iod of  six  years,  and  for  a  general  relief.  The  defend- 
ant demurred  to  the  bill,  stating  these  grounds: 

1.  The  bill  states  no  cause  of  action  against  the  es- 
tate of  defendant's  intestate,  inasmuch  as  it  shows  that 
Mrs.  Hanner  has  been  a  state  patient  in  the  institution 
for  the  period  alleged  in  it,  and  it  does  not  allege  any 
obligation  or  contract  on  the  part  of  her  intestate  to 
pay,  nor  any  agreement  thereto,  his  wife  being  kept  as 
a  state  patient  and  paid  for  as  such. 

2.  Mrs.  Hanner  being  a  state  patient  and  being 
maintained  at  the  expense  of  the  state,  the  complainant 
cannot  recover  for  her  care  from  another ;  and  if  there 
was  any  misrepresentation,  any  right  of  recovery  aris- 
ing thereon,  the  state,  being  the  injured  party,  would 
alone  have  the  right  to  sue. 

The  chancellor,  June  26,  1897,  overruled  the  demur- 
rer, with  leave,  however,  to  the  defendant  to  rely  upon 
it  in  her  answer. 

Just  before,  or  just  after,  the  demurrer  was  acted 
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upon/  the  complainant,  on  motion,  was  perniitted  to^ 
amend  the  first  paragraph  of  its  bill  so.  as  to  make  it~ 
contain  the  charge  that  said  Hanner  "falsely  and  fraud- 
ulently stated  and  represented  to  the  manager  of  said  in- 
stitution that  he  was  unable  to  pay  the  board  and 
charges  for  keeping  his  wife  at  the  asylum,  and  said  of- 
ficers, having  confidence  in  said  Hapner,  and  not  know- 
ing the  facts  to  be  other  than  as  represented  by  said 
Hanner,  and  believing  his  statement  to  be  true,  trans- 
ferred the  said  Mrs.  M.  C.  Hanner  to  the  state  list  for 
about  fifteen  years  or  more,  since  said  false  representa- 
tions were  made." 

The  defendant,  repeating  her  demurrer  and  relying 
on  it,  answered  the  bill  October  5th,  1897.  In  her  an- 
swer she  admits  the  corporate  character  of  the  com- 
plainant, that  Mrs.  M.  C.  Hanner  was  the  wife  of  her 
intestate,  and  that  she  was,  and  has  been  for  many 
years,  an  inmate  of  complainant,  and  that  for  many 
years  her  intestate  regularly  paid  for  her  maintenance 
therein.  She  avers  that  some  years  ago  her  intestate, 
being  old  and  having  given  up  his  charge  as  a  minister, 
and  having  no  other  means  of  making  money,  and  find- 
ing himself  unable  to  pay  the  expense  of  the  care  of  his 
wife  in  the  institution  after  meeting  the  expense  of  his 
own  necessary  support,  notified  its  officials  that  he  could 
no  longer  maintain  her  as  a  pay  patient,  and  tha*eupon 
she  was  by  complainant  transferred  to  the  list  of  state 
patients,  and  that  since  she  has  been  maintained  in  the 
institution  by  the  state  as  a  state  patient.    She  denies. I 

1  Tenn  Chan— (23)  ;^  .         : 
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that  her  intestate  practiced  any  frand  or  made  any  mis- 
representations^ to  complainant.  She  avers  that  her  in- 
testate, exercising  his  right  to  jndge  of  his  ability  to 
maintain  his  wife  in  complainant  institution,  stated  his 
conclusion  in  respect  to  the  matter  honestly,  as  he  had 
the  right  to  do,  and  that  he  was  not  liable  to  the  com- 
plainant for  her  support  in  the  institution  after  notify- 
ing it  of  his  inability  to  support  his  wife  therein.  She 
also  avers  that  at  no  time  after  his  said  notification  to 
said  complainant  did  her  intestate  agree,  or  undertake, 
to  make  further  payment  to  it  for  the  support  of  his 
wife  in  the  institution,  nor  did  the  complainant  expect 
or  understand  that  he  was  to  do  so,  as  it,  after  said 
notification,  regularly  collected  from  the  state  all 
charges  for  her  support  by  it  She  again  denies  that 
her  intestate  was  guilty  of  any  fraud  or  misrepresenta- 
tion, and  alleges  that,  in  giving  the  notification  to  com- 
plainant, he  only  acted  for  his  own  protection,  some- 
thing for  his  own  support  in  his  old  age  being  necessary. 
She  alleges  that  when  her  intestate  died,  his  widow  was 
entitled  to  a  yearns  allowance,  and  the  |260  paid  by  her 
was  paid  on  this  account,  as  she  understood  and  in- 
tended^ and  not  otherwise.  She  alleges  that  the  estate 
of  her  intestate  is  not  insolvent,  and  that  he  has  a  small 
estate  in  her  hands.  She  denies,  however,  that  it  was 
liable  in  any  sum  to  complainant.  All  charges  in  the 
bill  not  admitted  are  denied. 

The  parties  produced  their  proof.  The  chancellor 
heard  the  cause  November  15, 1901.  He  decreed,  in  sub- 
stance: 
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1.  That  the  wife  of  Rev.  Jno.  Hanner  was  an  inmate 
of  complainant  for  many  years  prior  to  the  death  of 
her  husband.  ?  vv-^««^nSR^:I  j  I 

2.  That  she  was  admitted  into  the  complainant  in* 
stitntion  as  a  pay  patient  in  1860;  that  she  was  some  • 
time  thereafter  wrongfully  classed  as  a  non-paying 
patient,  and  continued  as  such  on  the  books  of  com^* 
plainant  until  after  the  death  of  her  husband,  when  it 
appeared  that  he  was  solvent  and  able  to  pay  the  ex- 
penses of  his  wife  during  the  many  years  she  was  con- 
fined in  the  institution. 

3.  That  said  Hanner  died  October  25,  1895,  owning 
personal  property  and  real  estate  in  Montgomery  and 
Davidson  counties,  Tennessee,  more  than  enough  to  pay 
the  indebtedness  sought  to  be  recovered  in  the  case. 

4.  That  complainant  cannot  recover  for  more  than 
the  last  six  years  of  the  life  of  said  Hanner,  this  suit 
having  been  brought  within  a  few  days  after  the  lapse 
of  six  months  from  the  qualification  of  defendant  as 
administratrix  of  his  estate. 

5.  That  the  wife  of  said  Hannah  was  transferred  to 
«the  list  of  non-paying  patients  in  complainant  institu- 
tion because  of  the  misrepresentations  of  said  Hanner 
that  he  was  unable  to  pay  for  her  support  therein ;  that 
this  transfer  of  the  wife  to  the  list  of  non-paying  pa- 
tients was  wrongful  and  improper,  and  that  complain- 
ant is  entitled  to  recover,  because  said  Hanner  was  able 
to  pay  for  her  support  in  the  complainant,  and  that  the 
expense  of  this  support  was  f  260  a  year. 

Based  upon  these  findings,  his  honor  the  chancellor 
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gave  complainant  a  decree  against  the  defendant;  or  the 
estate  of  her  intestate,  for  J260  a  year  for  five  years, 
with  interest  on  these  sums  respectively  for  six,  five, 
four,  three  and  two  years,  making  an  aggregate  of 
11,973.72,  and  the  cost  of  the  cause.  From  this  decree 
defendant  prayed,  was  granted  and  perfected  an  appeal 
to  the  supreme  court.  She  has  assigned  these  errors: 
First,  if  the  estate  of  the  Rev.  John  W.  Hanner  can  be 
held  liable  at  all  in  this  action,  it  can  be  held  only  for 
the  support  of  his  wife  by  the  complainant  as  a  state 
patient,  the  charge  for  such  patient  being  f  155  a  year, 
and  not  |260  a  year,  as  fixed  by  the  chancellor.  Sec- 
ond, it  was  error  to  hold  his  estate  liable  at  all  for  any 
sum,  under  the  pleadings  and  facts.  Third,  it  was 
error  to  overrule  the  demurrer  of  the  defendant. 

The  facts  of  the  case  are  few  and  plain,  although  the 
evidence  is  quite  meager.     The  facts  are: 

1.  Mrs.  M.  C.  Hanner,  wife  of  Rev.  Jno.  W.  Hanner, 
was  a  person  of  unsound  mind,  and  she  was  committed 
to  the  insane  asylum  near  Nashville,  July  14,  1860,  and 
she  remained  in  said  asylum  until  her  death  August  9, 
1897.  Her  husband  died  in  Montgomery  county,  Oc-» 
tober  25, 1895. 

2.  She  was  admitted  to  the  asylum  as  a  pay  patient 
Her  husband,  so  tpr  as  is  disclosed  by  the  record,  exe- 
cuted two  bonds,  as  required  by  the  statute  (Code,  Shan- 
non, sec.  2622)  for  her  support  therein,  one  dated  July 
14,  1860,  the  other  April  27,  1870. 

3.  She  was  transferred  from  the  list  of  pay  patients 
to  ihe  list  of  state  patients  July  25, 1872.     In  this  char- 
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acter  she  appears  on  the  books  of  the  institution  as  a 
patient  from  Williamson  county.  What  statements 
were  made,  or  under  what  authority  she  was  changed 
from  the  one  list  to  the  other,  we  are  left  to  conjecture, 
except  that  it  is  charged  in  the  bill  as  amended  that  her 
husband  falsely  and  fraudulently  represented  to  the  of- 
ficials of  the  institution  that  he  was  unable  longer  to 
support  her  in  it  as  a  pay  patient,  and  that  it  is  ad- 
mitted in  the  answer  that  her  husband  did  notify  the 
institution  that  he  could  no  longer  pay  for  her  support 
in  it;  but  it  is  denied  that  he  made  any  false  or  fraud- 
ulent statements  in  the  connection  with  the  transfer  of 
his  wife  from  the  one  list  to  the  other.  It  appears  that, 
as  entered  on  the  books  of  the  institution,  she  was  trans- . 
ferred  back  to  the  list  of  paying  patients  October  25, 
1895.  The  proof  of  the  steward  and  bookkeeper  of  the 
institution  is  that  this  entry  of  her  retransfer  was  dated 
back  in  obedience  to  the  directions  of  the  superintend- 
ent, Dr.  March,  the  date  of  the  retransfer,  in  fact,  being 
not  earlier  than  December  11,  1895. 

4.  Under  our  statute  (Code,  Shannon,  sec.  2578), 
the  complainant  is  a  corporation  invested  with  the 
capacity  to  sue  and  be  sued.  Our  legislation  (Shan- 
non's Code,  sees.  2578  to  2642  inclusive)  designates  the 
powers  and  duties  of  the  officials  of  this  institution  and 
like  institutions  in  the  western  and  eastern  divisions  of 
the  state.  It  also  points  out  the  mode  of  securing  the 
admission  of  private  and  state  patients  to  these  insti- 
tutions, and  the  quota  of  each  county  of  the  latter  class 
of  patients.    The  officials  of  the  institution  are  vested 
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vnth  power  to  regulate  the  cost  of  the  support  of  pri- 
vate patients  and  the  nature  of  that  support.  The  state 
makes  an  appropriation  to  pay  for  the  support  of  state 
or  non-paying  patients.  Under  the  evidence,  the  gen- 
eral charge  per  capita  for  private  patients  is  f  260  a  year, 
and  for  state  patients,  f  155  a  year.  Beyond  dispute  the 
complainant  received  from  the  state  f  155  a  year  for  the 
maintenance  of  Mrs.  Hanner  from  the  time  she  was  put 
upon  the  state  list  of  patients  until  after  the  death  of 
her  husband  in  1895. 

5.  When  Dr.  Hanner  died  he  had  |600  in  money, 
which  came  into  the  hands  of  his  administratrix,  and 
he  owned  shares  in  the  State  Building  and  Savings  As- 
sociation of  the  face  value  of  |3,600,  from  which  was 
realized  only  |1,200,  and  that  he  owned  two  unproduc- 
tive lots  in  Edgefield,  near  Nashville,  worth  from  f 2,000 
to  |2,200.  Dr.  Hanner  was  eighty-five  years  old  when 
he  died.  He  was  in  bad  health  in  the  seventies,  and 
gave  up  preaching,  probably  in  1878.  It  appears  that 
he  had  a  deposit  in  his  name  in  the  Franklin  Bank  of 
Clarksville,  running  from  July  23,  1879,  to  November 
2,  1890.  His  balances  in  said  bank,  at  the  following 
dates, ^ were:  July  23,  1879,  |1,280;  March  27,  1880, 
12,650';  January  5,  1881,  |2,850;  July  5,  1881,  |10,675; 
July  5,  1883,  f  10,500;  July  3,  1885,  |10,718;  July  3, 
1886,  f  1,170;  July  2,  1887,  f  12,808;  July  2,  1888, 
f  13,696 ;  November  26, 1889,  |14,517 ;  November  2, 1890, 
fU,802. 

It  appears  that  Dr.  Hanner  acquired  one  of  the  lots 
in  Edgefield  June  8,  1866,  and  the  other  September  6, 
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1869.  He  was  the  continuous  owner  of  this  real  estate 
from  the  above  dates  until  his  death.  Messrs.  Weakley 
&  Shields,  real  estate  agents  in  Nashville^  in  a  letter  of 
date  March  4,  1901,  to  Hon.  M.  Sayage,  and  which  is 
agreed  to  be  treated  as  evidence  in  the  case,  say  this  in 
reference  to  the  Edgefield  or  East  Nashville  property 
of  Dr.  Hanner.  ^The  Main  street  or  Gallatin  pike  lot, 
100  by  195  feet,  has  an  old  house  on  it,  quite  well  worn 
out  and  dilapidated,  and  is  not  a  locality  sought  after. 
In  fact,  property  in  this  locality  is  very  depressed.^  The 
property  is  probably  worth  |1,500  to  |1,700  on  usual 
terms.  The  Spring  street  lot,  100  by  100  feet,  is  below 
the  street,  very  inferior  locality,  probably  worth  fSOO  to 
|500  on  usual  terms.  We  are  at  a  loss  in  giving  our 
opinion  as  to  past  values."  Mr.  Beady,  in  a  letter  of 
same  date  to  Mr.  Savage,  agreed  to  be  used  as  evidence, 
says  the  lot  first  mentioned  above  is  probably  worth 
f  1,800  on  the  usual  terms,  that  it  is  a  low  lot,  and  has 
an  old  house  on  it,  and  that  he  estimates  the  other  lot 
to  be  worth  f  600  or  |700  on  usual  teiuns.  The  latter 
lot  is  a  vacant  lot.  He  thinks  the  value  of  these  lots 
in  1882,  was,  perhaps,  fifteen  per  cent  less  than  the 
above  estimates.  There  is  not  a  particle  of  proof  that 
Dr.  Hanner  ever  received  any  income  from  this  real  es- 
tate Whether  he  paid  for  the  building  and  savings  as- 
sociation stock,  and  wh^  he  acquired  it  or  how  is  not 
disclosed.  That  he  had  any  income  at  all,  or  any  be- 
yond what  was  needed  for  his  own  absolute  necessities, 
in  1872,  when  his  wife  was  transferred  to  the  list  of 
slate  patients,  is  not  shown  in  this  record.    Moreover, 
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in  the  opinion  of  the  writer,  there  is  not  a  particle  of 
evidence  in  the  record  to  sustain  the  charge  in  the  bill 
as  amended,  that,  in  stating  to  the  asylum  officials  in 
1872  that  he  was  no  longer  able  to  pay  for  the  care  of 
his  wife  therein  he  stated  a  falsehood,  or  thereby  made 
any  fraudulent  misrepresentations.  It  is  true  that  he, 
at  that  time,  owned  the  real  estate  above  mentioned*  in 
Edgefield.  What  it  was  worth  then  is  not  even  pre- 
tended to  be  shown,  nor  is  it  pretended  to  be  shown 
that  he  was  then  receiving,  or  that  he  thereafter  re- 
ceived, any  income  from  it.  Neither  is  it  shown  what 
his  income  from  other  sources  was,  or  what  other  legiti- 
mate dependents  had  a  legal  and  moral  right  to  look  to 
him  for  support  then  and  thereafter.  To  sustain  the 
charge  that  he  perpetrated  a  wrong  in  notifying  the  asy- 
lum officials,  in  1872,  that  he  was  unable  longer  to  pay 
for  the  support  of  his  wife  therein,  we  must,  in  the  opin- 
ion of  the  writer,  in  view  of  the  evidence  in  the  record, 
announce  the  proposition  that  it  was  the  legal  duty  of 
this  old  and  sickly  preacher  to  sell  this  Edgefield  real 
estate,  and,  ignoring  his  own  future  support  and  that  of 
others  probably  rightfully  dependent  upon  him,  appro- 
priate the  proceeds  to  defraying  the  expenses  of  the  care 
of  his  wife  already  in  the  asylum.  The  writer  is  aware 
of  no  rule  of  law,  or  of  moral  or  marital  ethics,  that  re- 
quires^ an  old  preacher,  or  any  other  husband,  circum- 
•stanced  as  was  Dr.  Hanner  and  his  wife,  to  pursue  this 
course.  It  is  not  to  be  understood  that  I  believe  that  a 
husband  should  hesitate  to  divide  his  last  crust  with 
his  wife, .  whether  she  be  liane  or  insane,  and  to  give  it 
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all  to  her,  if  necessary  for  her  support  and  comfort.  But 
I  do  not  understand  that  an  insane  wife  cannot  legally 
become  a  state  patient  in  one  of  our  state  asylums  un- 
less her  husband  is  destitute  of  all  property.  She  is  a 
subject,  in  a  condition  to  become  such  patient,  under 
the  law,  when  her  husband,  by  reason  of  age  or  inability 
to  pursue  his  calling,  or  from  any  cause,  is  unable  to 
pay  for  her  support  in  the  institution  and  support  him- 
self and  the  other  members  of  his  family  dependent  upon 
him.  To  hold  otherwise  seems  to  me  would  be  to  divest 
the  institutions  of  the  state  of  all  their  benevolent  de- 
signs. In  addition,  the  asylum  officials  transferred 
Mrs.  Hanner  from  the  list  of  private  to  the  list  of  state 
patients.  While  I  have  found  no  statute  authorizing 
the  officials  of  these  institutions,  of  their  own  motion, 
upon  mere  personal  information  communicated  to  them, 
to  transfer  a  patient,  already  under  their  charge,  from 
the  list  of  private  to  the  list  of  state  patients,  there  is  a 
statute  for  the  admission  of  state  patients  from  the 
counties  of  the  state.  And  in  this  case,  in  the  absence 
of  all  proof  to  the  contrary,  it  is  our  duty,  in  my  opin- 
ion, to  presume  that  Mrs.  Hanner,  at  the  date  of  the 
transfer,  was  properly  admitted  as  a  state  patient.  If 
correct  in  this  position,  it  follows,  logically  and  l^ally, 
that  she  had  the  right  to  remain  as  a  state  patient  until 
the  financial  status  of  her  husband  was  such  as  enabled 
him  to  pay  for  her  care  and  maintenance  in  the  institu- 
tion, after  supporting  himself  and  other  members  of  the 
iamily  dependent  on  him.  Whether,  upon  becoming 
thus  able  to  pay  for  her  support,  it  was  the  l^al  duty 
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of  her  husband  to  make  the  fact  known  to  the  asylum 
officials,  and  come  forward  and  thereafter  pay  her  ez- 
I)enBes  in  the  institution,  or  whether,  as  a  matter  of  law, 
he  could  remain  quiet  until  the  officials  acted,  might  be 
made  a  question  of  academic  discussion.  For  myself, 
I  believe  it  is  the  legal  duty,  as  it  is  undoubtedly  the 
moral  and  marital  duty,  of  the  husband,  in  the  instance 
stated,  to  promptly  come  forward  and  pay.  Under  the 
common  law,  it  is  the  duty  of  the  husband  to  support 
his  wife,  and  if  he  n^lect  this  duty,  he  incurs  a  common 
law  liability  to  pay  any  one  who  furnished  her  a  neces- 
sary support.  McNairy  Co.  v.  McCain,  101  Tenn.j  74, 
79,  and  cases  cited.  The  fact  that  complainant  is  a 
public  charitable  institution  does  not  alter  the  rule; 
nor  does  the  fact  that  it  furnished  the  support  gratu- 
itously, believing  the  husband  was  unable  to  do  so.  Au- 
thority supra. 

This  brings  us  to  the  question,  and,  in  the  opinion  of 
the  writer,  the  only  doubtful  question  in  the  case.  Was 
Dr.  Hanner,  in  the  last  six  years  of  his  life  able^  after 
supplying  his  own  necessities  and  those  of  others  de- 
X>endent  upon  him,  to  pay  for  the  care  and  support  of 
his  wife  in  the  asylum?  His  bank  balances,  hereinbe- 
fore copied,  it  is  argued,  show  that  he  was.  That  bank 
balance  vanished,  so  f^  as  is  disclosed  by  this  record, 
in  November,  1890.  Now  this  old,  feeble,  superannuated 
Methodist  preacher,  having  no  charge  for  the  last  seven- 
teen  or  eighteen  years  of  his  life,  and  having  none  when 
his  first  balance  in  bank  appears,  in  July,  1879,  ob* 
tained  the  sums  of  money  shown  by  said  balances,  rang* 
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ing,  Bome  of  them,  from  |8,000  to  over  |14,000,  is  not 
shown.  A  balance  of  114,802.03  on  November  2,  1890, 
vanished,  so  far  as  we  can  see  from  this  record,  at  once. 
He  is  dead.  His  daughter  and  his  administratrix  know 
nothing  of  these  balances,  where  they  came  from  and 
what  became  of  them.  He  is  not  shown  to  have  been 
engaged  in  any  money  making  calling  all  these  years. 
Of  course  the  money,  being  deposited  in  the  bank  in  his 
name,  creates  a  presumption,  nothing  appearing  to  the 
contrary,  that  the  money  was  his.  Whether  these  sums 
were  temporary  loans  to  him  by  religious  or  other 
friends,  to  enable  him  to  make  what  he  or  they  con- 
ceived to  be  profitable  investments,  or  whether  they  were 
funds  deposited  or  left  with  him  in  some  religious  or 
trust  capacity,  we  cannot  say  from  this  record.  It  is 
certain,  I  think,  from  the  record,  that  these  funds  were 
not  his,  as  the  result  of  his  labor  or  vocation.  For  my- 
self I  believe,  from  what  I  can  see  from  this  record,  that 
these  funds,  evidenced  by  the  bank  balances  standing  in 
his  name,  were  funds  left  with  him  in  trust  by  some  of 
his  friends.  I  cannot  account  for  their  sudden  rise  and 
fall,  and  sudden  disappearance^  on  any  other  rational 
hypothesis.  As  before  stated,  when  he  got  the  building 
and  loan  stock  and  when  he  paid  for  it  is  not  shown. 
It  is  not  shown,  and  the  fair  inference  is  that  he  never 
received  any  dividend  on  it  He  received  no  income 
from  his  Edgefield  real  estate.  The  |600  he  had  on 
hand  was  mostly  consumed  in  pa^ng  his  doctor's  and 
drug  billSy  and  his  burial  expenses.    Under  the  facts, 
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I  am  of  the  opinion  that  his  estate  is  not  liable  under 
this  suit  of  complainant. 

We  have  not  dealt  with  the  question  of  the  right  of 
complainant  to  recover  in  view  of  the  fact  that  it^wa» 
paid  for  the  keep  of  Mrs.  Banner  by  the  state  of  Ten- 
nessee, and  whether  the  complainant,  with  respect  to 
its  l^al  rights  in  this  case,  is  a  different  legal  entity 
from  the  state  of  Tennessee. 

The  decree  of  the  chancellor  is  erroneous,  and  will  be 
reversed,  and  the  bill  be  dismissed  with  cost. 

Judge  Neil  concurs  in  the  results  reached,  without 
concurring  in  all  the  reasoning  of  the  opinion. 

Judge  Barton  dissents  from  the  results  reached,  with<^ 
out  disputing  or  controverting  any  of  the  dry  facta 
stated. 

The  other  judges  concur  as  above  stated. 
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OP  Maryland. 

(NA8HVILLE.     MARCH  2,  1903.) 

AfflrmM  by  tlxie  Supreme  Court  without  modification,  April  2,  1003. 

GUARANTY  INSURANCE.  False  Statemento.  Recovery  not  had. 
Recovery  can  not  be  had  on  a  bond  insuring  against  loss  by  the 
dishonesty  of  an  employee,  where  it  is  expressly  stipulated  both 
in  the  bond  and  the  application  therefor,  that  answers  to  ques- 
tions in  the  application  for  said  bond  are  to  be  "taken  as  condi- 
tions precedent  and  as  the  basis  of  the  bond  applied  for,"  and 
answers  to  questions  on  material  matters  contained  therein 
are  untrue,  though  not  known  to  the  applicant  to  be  untrue,  and 
there  is  ro  bad  faith  on  the  part  of  said  applicant.  {Post,  pp, 
384-386.) 

Cited  and  distinguished:  First  National  Bank  of  Nashville  v. 
United  States  Fidelity  &  Guaranty  Co.  et  al.,  MS.,  Sept.  Term, 
1902. 

Obiter:  If  the  employee  insured  turned  over  to  the  complainant 
all  sums  collected  by  him  after  the  execution  of  the  bond,  the 
defendant  could  not  be  held  for  his  default,  notwithstanding  he 
may  have  credited  said  sums  on  the  wrong  accounts  in  order 
to  cover  tip  previous  defaults.    (Post,  p.  382.) 


FBOM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
-H.  H.  Cook,  Chancellor. 
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Vebtrees  &  Vestrebs  and  Hill  McAlister^  for  com- 
plainants. 

James  C.  Bradford^  for  defendant 


Barton^  J. — ^This  is  a  suit  brought  on  a  bond  or  con- 
tract executed  on  the  17th  day  of  January^  1'899,  by 
which  the  defendant  undertook  to  guarantee  and  insure 
the  complainant,  the  Model  Mill  Co.,  from  loss  on  ac- 
count of  any  act  of  fraud  or  dishonesty  amounting  to 
larceny  or  embezzlement  on  the  part  of  Boy  M.  Inger- 
soU,  who  had  been  appointed  to  the  position  of  agent  of 
the  complainant  company  at  Jacksonville,  Florida,  for 
and  during  the  period  commencing  January  17th,  1899^ 
and  terminating  January  17th,  1900.  The  defendant 
filed  an  answer  denying  liability,  proof  was  taken,  and 
on  the  hearing  the  chancellor  dismissed  the  bill,  from 
which  decree  the  complainant  has  appealed  and  as- 
signed errors. 

It  appears,  and  we  find  the  facts,  as  follows:  The 
Model  Mill  Co.,  a  corporation  under  the  laws  of  Ten- 
nessee, located  at  Nashville,  Tennessee,  and  engaged  in 
the  manufacture  and  sale  of  flour,  had  for  some  years 
prior  to  the  execution  of  the  bond  upon  which  this  suit 
is  brought,  employed  Boy  M.  Ingersoll  as  its  agent  at 
Jacksonville,  Fla.,  for  the  sale  of  its  product  and  the 
collection  of  the  money  for  such  sales  at  Jacksonville^ 
Florida.  About  this  time  it  had  adopted  the  policy  of 
requiring  all  of  its  agents  to  execute  bonds,  and  in  pur- 
suance of  this  policy  required  the  agent  Boy  M.  Inger- 
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soil  to  make  a  bond,  and  thereupon  the  defendant  com- 
pany entered  into  the  bond  upon  which  this  suit  is  based^ 

and  which  is  as  follows : 

» 

[The  entire  bond,  together  with  the  questions  and  an- 
swers contained  in  the  application  for  insurance,  are 
here  set  out  in  full.  As  the  terms  of  the  bond  are  not 
called  in  question,  same  is  omitted  except  the  second 
paragraph,  given  below.  The  answers  to  the  questions 
material  to  this  case  are  given  post,  pp.  369-371,  same  are 
therefore  omitted  here.  In  the  second  paragraph  of  the 
bond  it  is  stipulated,  viz. :  "The  employer  has  delivered 
to  the  Fidelity  and  Deposit  Co.,  of  Maryland  .  .  . 
certain  statements  and  declarations  relative  to  the 
duties  and  accounts  of  the  employee,  the  manner  of  con- 
ducting the  business  of  the  employer  and  other  matters, 
which  together  with  the  statements  or  declarations  here- 
inafter required  by  or  lodged  with  the  company,  do  and 
shall  constitute  an  essential  part  and  form  the  basis  of 
this  contract."] 

As  stated,  IngersoU,  the  risk  mentioned  in  the  bond, 
and  the  agent  of  the  comj)lainant,  had  been  in  the  em- 
ploy of  the  complainant  for  about  four  years  at  this 
time.  He  was  the  agent  of  complainant  for  the  purpose 
of  selling  its  products  at  Jacksonville,  Florida,  and  in 
that  vicinity,  and  the  manner  of  doing  business  with 
him  was  as  follows :  Qoods  were  shipped  to  him  with 
freight  prepaid,  in  car  load  lots.  It  was  his  business  to 
quote  the  product  shipped  to  him  to  the  city  trade,  or 
to  the  country  trade  by  mail,  at  the  prices  given  him 
from  the  home  oifipe  4t  Nashville.    He  bad  in  his  charge 
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a  warehouse  where  goods  were  stored.  When  he  made 
sales  he  shipped  the  goods  from  the  warehouse  and 
shipped  them  from  there.  He  made  his  collections  at 
Jacksonville.  His  instructions  were  to  deposit  the 
money  that  he  collected  for  these  goods  in  the  bank  at 
Jacksonyille,  Florida/  for  the  account  of  the  Model  Mill 
Co.,  with  itemized  reports  of  his  sales,  his  collections, 
and  the  amount  of  the  stock  on  hand  as  often  as  his  biisi* 
ness  would  justify,  usually  every  day  or  every  other  day, 
accompanying  such  statements  with  the  receipted  de- 
posit ticket  for  the  amount  that  the  statement  showed 
was  deposited  in  the  bank  to  the  credit  of  the  Model  Mill 
Co.  The  flour  was  usually  sent  to  him  before  he  sold  it 
and  stored  in  the  warehouse,  but  he  had  the  right  to 
make  his  sales  independent  of  the  stock  he  had  on  hands, 
and  made  sales  on  the  prices  given  him  from  the  mill, 
and  stock  was  constantly  sent  him  to  supply  orders  and 
for  the  purpose  of  having  stock  on  hand.  Usually  he 
would  have  stock  in  the  warehouse  or  in  transit  more 
than  enough  to  cover  the  amount  of  the  sales  that  he 
would  have  booked. 

Matters  went  on  this  way  for  some  time,  and  the  bond 
above  set  out  was  given  on  the  17th  day  of  January, 
1899.  About  the  middle  of  July,  1899,  it  appears  that 
the  mill  went  into  liquidation,  and  it  sent  an  agent  to 
Jacksonville,  Florida,  for  the  purpose  of  winding  up  the 
business  of  that  agency  and  having  a  settlement  with 
Mr.  IngersoU,  its  local  agent.  This  agent  immediately 
discovered  that  Mr.  IngersoU  was  a  defaulter  to  a  large 
aniount,  the  default  on  the  10th  of  July  amounting  to 
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about  18,973.74.  The  defendant  company  was  notified, 
and  its  agent  was  sent  there  to  make  an  investigation, 
and  the  parties  not  agreeing  uj>on  the  defendant's  lia- 
bility, this  suit  was  brought,  with  the  results  above 
stated.  The  complainant,  who  had  assigned  its  right  of 
action  to  the  Fourth  National  Bank  of  Nashville,  to 
which  it  was  indebted,  claimed  that  a  liability  had  oc- 
curred during  the  existence  of  the  bond  amounting  to 
12,322.17,  for  which  it  now  sues.  In  the  defendant's  an- 
swer it  denied  that  there  had  been  any  default  for  which 
it  was  liable  during  the  period  of  the  bond.  It  further 
set  out  and  relied  upon  the  various  provisions  of  the 
bond,  and  the  falsities  of  the  statements  and  warranties 
contained  in  the  employer's  statement,  made  by  the  con- 
tract the  basis  of  the  bond.  In  the  answer  the  condi- 
tions and  provisions  of  the  bond  are  set  out.  It  is  fur- 
ther alleged  that  on  the  3d  day  of  November,  1898,  com- 
plainant made  a  written  application  to  defendant  to 
issue  a  bond  of  security  for  the  said  Boy  M.  Ingersoll, 
as  its  agent  at  Jacksonville,  to  the  amount  of  f  5,000.  It 
is  further  stated  that  the  application  contained  a  num- 
ber of  questions  to  be  answered  by  the  applicant,  and 
that  all  said  questions  were  answered  in  writing  by  the 
complainant.  Among  other  questions  propounded  to 
the  applicant  and  the  answers  thereto  in  said  applica- 
tion are  the  following: 

^^Q.    9.     (a)     Is  he  required  to  make  deposits  in  the 
bank?    If  so,  how  often? 
^'A.    Makes  deposits  with  the  National  Bank  of  Jack- 

1  Tenn  Chan— (24) 
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sonville  every  day,  or  aa  often  aa  he  haa  accumulationa 
of  funds  sufficient. 

^^Q.     (6)     Give  name  of  depository. 

^^A.    National  Bank  of  Jacksonville,  as  above. 

^^Q*  (^)  State  whether  he  is  allowed  to  endorse 
checks  other  than  to  your  order,  and  to  what  purpose? 

^^A.  Endorses  checks  drawn  to  our  order,  but  only 
for  deposit  with  the  National  Bank  of  Jacksonville. 

^^Q.  11.  (a)  To  whom  will  he  account  for  his  hand- 
lings  of  funds  and  securities? 

^A.  To  our  office  by  itemized  report  of  each  trans- 
action, together  with  the  copies  of  invoices. 

"Q.     (6)     How  frequently  will  he  make  settlements? 

^^A.  Make  settlement  by  deposit  in  bank  as  funds 
accumulate,  sending  us  bank  receipt,  with  report  of 
daily  business. 

^^Q.  12.  (a)  What  means  will  you  use  to  ascertain 
whether  his  accounts  are  correct? 

^'A.  Check  daily  reports  with  copies  of  invoices  and 
receipts;  also  checking  up  his  office  and  stock  of  gooda 
We  also  receive  copy  of  his  cash  book,  and  keep  such 
copy  in  our  office. 

Q.     (6)     How  frequently  will  they  be  examined? 

^A.  Will  examine  his  accounts,  books  and  stock  at 
Jacksonville^  once  or  twice  every  twelve  months. 

^^Q.  13.     (a)  When  were  his  accounts  last  examined? 

'A.    Last  February  ( 1898 ) . 

'Q.  14.  Were  they  at  that  time  in  every  respect  cor- 
rect and  proper,  securities  and  funds  on  hand  to  bal- 
ance? 
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^^A.    They  were. 

^^Q.  15.  (a)  Is  there  now,  to  your  knowledge,  any 
shortage  due  you  by  the  applicant? 

''A.    None. 

*^Q.     (6)     Has  he  ever  been  short  with  you? 

^^A.    Has  not. 

^^Q.  16.     (a)     Is  he  now  in  debt  to  you? 

"JL.    Is  not. 

^Q.  (b)  If  so,  state  the  amount  and  nature  of  such 
indebtedness. 

''A.    None." 

Said  application  contains  the  following  stipulation 
and  provision  to  wit :  *^It  is  agreed  that  the  above  an- 
wers  are  to  be  taken  as  conditions  precedent  and  as  the 
basis  of  said  bond  applied  for,  or  any  renewal  or  con- 
tinuation of  the  same,  that  may  be  issued  by  the  Fidelity 
&  Deposit  Co.  of  Maryland  to  the  undersigned,  upon 
the  person  above  named.'^ 

Now  it  is  alleged  that  these  representations  and  con- 
ditions and  warranties  were  false  and  untrue.  It  is  al- 
lied that  on  the  day  the  bond  of  indemnity  sued  on  in 
this  cause  was  issued,  to  wit,  January  17th,  1899,  said 
Roy  M.  IngersoU  was  indebted  to  complainant  in  the 
neighborhood  of  |12,000,  moneys  which  he  had  collected 
for  their  account  and  which  had  not  been  paid  over,  the 
exact  amount  of  which,  it  was  averred,  would  be  shown 
on  the  hearing.  It  is  further  averred  that  this  shortage 
or  deficiency  was  shown,  or  ought  to  have  been  known, 
to  the  complainant,  its  officers  and  agents.  They  aver 
that  it  was  actually  known,  but,  if  not,  their  ignorance 
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waB  due  to  their  want  of  diligence,  as  they  had  the  data 
and  the  means  of  ascertaining.  They  say  that  it  was 
untrue,  as  represented  and  guaranteed  by  complainant, 
that  the  said  Roy  M.  IngersoU  was  not  indebted  to  the 
complainant  company,  and  they  ayer  that  he  was,  and 
that  this  was  known,  or  could  easily  have  been  known 
to  the  complainant  company.  They  further  aver  that 
it  was  untrue,  as  represented,  that  he  was  not  short,  and 
aver  that  this  was  known,  or  could  easily  have  been 
known,  to  the  complainant,  and  that  the  complainant 
had  notice  of  it.  It  is  further  averred  that  it  is  untrue, 
as  represented  in  the  employer's  statement,  that  his  ac- 
counts were  last  examined  in  February,  1898,  and  it  is 
averred  that  they  were  not  then  examined.  As  stated, 
the  employer's  statement  was  signed  and  furnished  the 
defendant  as  above  set  out. 

We  find  as  a  matter  of  fact  that  it  was  not  true  that 
Inger soil's  accounts  had  been  examined  in  any  just 
sense  in  February,  1898,  and  found  correct.  It  is  not 
true  that  when  the  employer's  statement  was  signed, 
and  when  the  bond  was  issued,  that  he  was  not  short 
with  the  complainant  company.  As  a  matter  of  fact 
he  was  short  in  his  accounts  in  an  amount  between  six 
and  nine  thousand  dollars.  The  exact  amount  is  in  dis- 
pute. It  is  not  true  that  said  IngersoU  was  not  in  debt 
to  the  complainant  at  that  time;  that  is,  when  the  em- 
ployer's statement  was  made,  and  when  the  bond  was 
issued  and  went  into  effect,  as  he  was  indebted,  as 
stated,  to  an  amount  in  excess  of  f  6,00p. 

So  we  find  that  the  statement  made  by  the  complain- 
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ant  company  to  the  defendant,  which  statement,  by  the 
terms  of  the  contract,  was  made  the  basis  of  the  con-  - 
tract,  was  not  in  these  several  respects  true,  but  was,  as 
a  matter  of  fact,  untrue.  f 

It  is  necessary  to  state  somewhat  more  in  detail  the 
facts  in  reference  to  the  examination  referred  to  in  the 
employer's  statement  as  having  been  made  in  February, 
1898.  We  find  that  Mr.  Bell,  the  agent  and  employee 
of  complainant  company,  visited  Jacksonville,  and 
called  on  Mr.  IngersoU,  the  agent,  looked  over  the  stock 
on  hand,  and  looked  very  hastily  over  his  ledger  and  at 
his  bank  account.  It  had  been  his  purpose  to  examine 
the  agency,  but  his  time  was  so  limited,  having  been 
called  home  by  a  telegram,  that  he  found  it  impossible 
to  make  any  adequate  examination.  In  reference  to 
this  examination  Mr.  Bell  himself  states  as  follows :  ^^I 
did  not  attempt  to  get  through  an  examination  of  the 
office.  The  fact  that  this  examination  was  referred  to 
in  form  P  (the  employer's  statement)  was  because  it 
was  the  last  examination  made  of  the  books." 

He  was  asked:  "Now,  Mr.  Bell,  you  would  not  call 
your  examination  any  examination  at  all  hardly,  would 
you?" 

A.  "Well,  not  as  to  the  accuracy  of  the  man's  ac- 
counts. I  did  not  make  a  thorough  examination.  But 
the  reply  to  that  question  was  entered  in  form  P  be- 
cause that  was  the  last  examination  made  of  the  books." 

He  further  stated  on  cross-examination  that  neither 
he  or  anybody  else  could  on  such  an  examination  form 
any  approximately  accurate  judgment  of  the  condition 
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of  these  books  from  the  examination  that  he  made.  The 
examination  made  after  the  default  was  discovered 
showed  that  Mr.  Ingersoll  was  largely  in  default  at  this 
time^  and  that  a  thorough  examination  of  his  books^  if 
then  made,  would  have  discovered  this  fact. 
]  On  further  examination  Mr.  Bell  was  asked  this: 
^'NoWy  I  ask  yoUy  was  your  examination  such  an  exami- 
nation as  would  warrant  you  in  saying  positively  that 
these  accounts  were  in  every  respect  correct,  and  that 
the  proper  credits  and  funds  were  on  hands  to  balance?^' 
He  said :  ^^No.  But  the  examination  so  far  as  it  went 
showed  everything  all  righf  But,  as  stated,  this  wit- 
ness practically  admits  that  the  examination  referred 
to  amounted  to  no  examination  at  all,  so  far  as  the  ac- 
curacy of  Mr.  IngersolPs  accounts  were  concerned. 

But  we  further  find  that  on  behalf  of  complainant  it 
is  shown,  that  after  this,  and  some  time  in  January, 
1899,  and  before  the  bond  went  into  effect,  one  of  the 
bookkeepers  of  complainant  company  was  sent  to  Jack- 
sonville with  instructions  to  carefully  look  into  the  ac- 
counts and  affairs  of  Mr.  Ingersoll  and  report  thereon. 
The  complainant  company  desired  this,  so  that  they 
might  know  exactly  what  the  conditions  were,  both  on 
their  own  account  and  before  the  bond  went  into  effect. 
It  appears  that  this  agent,  Mr.  Bailey,  was  a  competent 
man,  that  he  went  there  and  returned  with  a  report  that 
he  had  made  an  examination  and  found  the  affairs  of 
the  agency  in  all  respects  correct. 

So  we  find  that  at  the  time  the  employer's  statement 
was  made  and  signed  and  transmitted  to  the  company, 
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it  was  not  true  that  any  real  examination  had  been 
made,  and  it  was  known  to  b^  untrue,  though  as  a  mat- 
ter of  fact  it  was  supposed  that  Mr.  IngersoU's  books 
and  accounts  and  affairs  were  in  a  correct  condition, 
and  we  find  that  the  complainant  and  its  agents  did  not 
suspect  that  Mr.  IngersoU  was  in  default.  It  is  further 
shown,  as  stated,  that  before  the  bond  went  into  effect 
an  examination  was  made  for  the  company  by  Mr. 
Bailey.  The  proof  shows  that  he  was  a  man  of  good 
reputation  for  honesty  and  integrity,  and  was  a  com- 
petent man,  and  that  he  reported  the  accounts  and  af* 
fairs  of  the  agency  to  be  correct.  It  appears  that  Mr. 
Bailey  is  dead  and  his  deposition  was  not  taken,  and 
we  have  no  means  of  ascertaining  what  the  character  of 
his  examination  was. 

It  appears  that  when  Mr.  Bell  went  to  Jacksonville 
to  wind  up  the  affairs  of  the  agency,  that  in  a  few  min- 
utes after  he  began  the  examination  of  the  books  he  dis- 
covered the  default.  And  on  questioning  Mr.  IngersoU 
he  at  once  admitted  the  default.  Why  this  fact  was  not 
discovered  by  Mr.  Bailey  when  he  made  his  examination 
in  January,  1899,  is  not  disclosed.  It  appears  that  Mr. 
IngersoU  conducted  the  business  and  concealed  his  de- 
faults, so  far  as  he  was  able  to  do  so,  in  the  following 
manner :  As  stated,  the  method  of  business  required  of 
him  was  as  follows :  He  was  the  local  agent  of  the  com- 
plainant company  at  Jacksonville,  Florida,  authorized 
to  sell  its  products  at  Jacksonville  and  in  that  section. 
He  had  a  warehouse  in  which  the  products  of  the  com- 
plainant company  were  stored,  and  they  were  con- 
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Btantly  being  shipped  to  him.  He  was  authorized  to 
Bell  and  deliver  these  products,  but  only  to  sell  for  cash, 
with  this  exception,  that  for  goods  sold  in  the  city  of 
Jacksonville,  Florida,  he  was  allowed  to  make  collect- 
ions once  a  month.  An  account  was  kept  in  one  of  the 
banks  in  Jacksonville,  in  which  he  was  required  to  make 
daily  deposits  of  the  funds  collected  by  him.  He  was 
also  required  to  report  daily,  or  at  least  every  other  day, 
the  sales  and  collections,  shipments  and  receipts  of 
goods  made  by  him,  and  in  this  way  the  home  oflSce 
undertook  to  keep  account  with  him.  As  a  matter  of 
fact,  with  one  or  two  exceptions,  he  did  keep  a  correct 
stock  account  of  all  the  goods  received  by  him  from  the 
home  olBce  and  of  all  the  goods  shipped  by  him  to  cus- 
tomers. He  further  kept  and  reported  a  correct  ac- 
count of  sales  made  by  him  to  various  customers,  and 
these  sales  were  entered  upon  a  ledger  kept  by  him,  and 
correctly  entered.  From  this  account  and  the  report 
the  company  was  always  able  to  ascertain  the  stock  on 
hand  with  which  he  was  chargeable,  and  it  does  not  ap- 
pear that  he  made  any  false  report,  or  kept  a  fals^  ac- 
count as  to  his  receipts  of  goods  from  home  office  or 
sales.  As  above  stated,  he  was  also  required  to  make  a 
daily  report  of  the  collections  made  by  him,  and  he  was 
required  to  deposit  to  the  credit  of  the  complainant  com- 
pany, in  a  bank  selected  in  Jacksonville,  the  amounts 
daily  collected  by  him,  except  he  was  allowed  to  retain 
in  his  hands  small  amounts  for  the  payment  of  freight, 
etc.,  which  he  was  required  to  account  for  in  his  re- 
ports.   It  also  appears  that  he  made  correct  reports  of 
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all  the  amounts  deposited  by  him  in  the  bank,  and  the 
home  office  was  able  to  check  this  by  reason  of  the  de^ 
posit  tickets  sent  to  it.  It  appears,  however,  that  while 
he  correctly  entered  on  his  ledger  kept  by  him  for  the 
use  of  the  company  all  sums  reported  by  him  as  col- 
lected, so  that  the  ledger  kept  by  him  and  the  books  at 
the  home  office  at  all  times  corresponded,  as  a  matter 
of  fact  he  frequently  made  collection  which  he  would 
enter  in  a  private  ledger  or  book  kept  by  him  for  that 
purpose,  but  which  he  did  not  report  to  the  home  office, 
and  which  he  did  not  enter  on  the  company's  ledger. 
In  other  words,  he  kept  two  sets  of  books,  one  set  cor- 
responding with  his  reports  to  the  company  and  his  de- 
posits in  the  bank,  the  other  set  for  his  private  informa- 
tion, and  was  kept  for  the  purpose  of  enabling  him  to 
conceal  his  fraud  and  embezzlement,  and  for  the  pur- 
pose of  delaying  the  day  of  accounting.  While  he  was 
required  and  expected  to  make  sales  only  for  cash,  with 
the  exception  that  when  he  made  a  shipment  he  was  ex- 
pected to  draw  on  the  vendee,  the  draft  to  be  paid  on 
receipt  of  the  goods,  and  with  the  further  exception  that 
for  goods  sold  in  the  city  of  Jacksonville  he  was  allowed 
to  collect  once  a  month,  it  appears  that  although  he  cor- 
rectly reported  the  sales  and  entered  them  upon  his  led- 
ger, that  he  did  not  correctly  report  all  the  collections 
Inade  by  him,  and  that  upon  the  books  of  the  home  office 
as  well  as  the  individual  ledger  kept  for  the  company 
at  his  agency,  these  accounts  would  appear  to  be  open 
and  unpaid  and  some  of  them  several  months  in  arreara 
So  the  result  was  that  while  the  books  corresponded 
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with  the  books  of  the  home  office  and  the  books  of  the 
bank,  and  while  th^  stock  on  hand  corresponded  with 
his  reports  in  all  respects,  thus  showing  the  accounts  of 
the  agency  to  be  correct,  as  a  matter  of  fact,  at  the  time 
the  employer's  statement  was  made,  and  at  the  time  this 
bond  was  entered  into,  and  for  several  years  prior 
thereto,  he  had  been  a  defaulter  to  a  large  amount  and 
had  concealed  his  default  in  the  manner  above  stated. 
That  is  to  say,  by  failing  to  enter  the  collections  actually 
made  by  him,  by  keeping  his  private  book,  he  would 
from  time  to  time,  as  the  accounts  grew  too  old,  apply 
oth^r  collections  made  by  him  from  other  accounts  to  an 
account  which  had  been  paid  some  months  before  but 
not  reported  paid. 

Now  it  appears,  as  we  say,  that  the  examination  made 
by  Mr.  Bell  in  February,  1898,  was,  as  admitted  by  him, 
practically  no  examination  at  all,  and  the  statement 
made  by  the  company  that  an  examination  was  made  in 
February,  1898,  was,  as  a  matter  of  fact,  untrue,  and 
known  at  the  time  to  be  untrue. 

But  the  officers  of  the  company  excuse  themselves  for 
this  statement  by  saying  that  they  believed  the  accounts 
to  be  correct,  and  that  in  order  to  verify  this  matter  be- 
fore the  bond  went  into  effect,  they  sent  Mr.  Bailey,  an 
honest,  capable' man,  to  make  an  examination,  and  he  re- 
ported that  he  had  made  an  examination  and  found  the 
affairs  of  the  office  correct  and  in  good  shape.  It  is  en- 
tirely clear  that  the  default  could  easily  have  been  dis- 
covered in  1899  if  a  proper  examination  had  been  made, 
as  it  appears  that  anumber  of  accounts  were  then  upon 
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the  books  of  Mr.  IngersoU  appearing  to  be  several 
months  old^  when,  as  a  matter  of  fact,  Mr.  IngersoU  was 
required .  to  sell  for  cash,  with  the  exceptions  above 
noted.  But  it  may  be  true  that  Mr..  Bailey,  the  book- 
keeper who  made  the  examination,  being  honest  hiniself, 
did  not  suspect  anything  wrong,  and  Mr.  IngersoU  may 
have  convinced  him  that  there  was  some  adequate  rea- 
son for  the  slowness  of  these  accounts.  We  cannot  say 
from  this  record  that  there  was  any  bad  faith  or  dis- 
honesty in  the  report  of  Mr.  Bailey  to  the  home  office, 
nor  was  there  any  bad  faith  or  dishonesty  in  the  officers 
of  the  complainant  company,  after  this  examination  was 
made,  in  failing  to  make  any  correction  of  the  state- 
ments made  in  the  employer's  statement.  They  say  that 
their  purpose  was  to  verify  the  accounts  because  the 
examination  made  by  Mr.  Bell  in  February,  1898,  had 
not  been  thorough.  And  there  is  nothing  in  this  record 
going  to  indicate  that  these  statements  are  not  true,  and 
we  accept  them  as  true. 

As  to  the  question  of  default,  or  the  amount  of  the 
default,  during  the  period  covered  by  this  bond.  This 
is  a  matter  upon  which  the  proof  in  the  transcript  is 
not  at  aU  satisfactory.  We  have  spent  considerable 
time  going  over  and  over  the  evidence  and  the  figures 
submitted,  without  in  our  own  minds  being  able  to  ar- 
rive at  a  satisfactory  conclusion.  Mr.  Bell,  the  expert 
accountant  of  complainant  company,  puts  the  default 
occurring  during  the  period  the  bond  wto  in  existence 
at  the  amount  of  $2,322.17,  the  amount  for  which  this 
suit  is  brought    Mr.  Collins,  an  expert  accountant  in. 
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the  employ  of  the  defendant  company^  denies  that  there 
was  any  default  during  this  period.  There  were  some 
items  claimed  to  have  been  discovered  by  Mr.  Bell  after 
Mr.  Collins  left^  about  which  Mr.  Collins  was  not  exam- 
ined.  It  appears  that  M».  Collins  and  Mr.  Bell  were 
at  Jacksonville  and  made  an  examination  at  the  same 
time,  and  upon  many  matters  agreed.  They  then  agreed 
upon  fixing  the  total  shortage  up  to  the  10th  of  July^ 
1899,  at  the  sum  of  f8,722.49.  Mr.  Bell  claims  to  have 
discovered  other  items  after  Mr.  Collins  left  which  put 
the  total  shortage  up  to  the  sum  of  (8,973.74.  Mr.  Bell 
testifies  that  the  shortage  on  the  17th  of  January,  1899^ 
the  date  when  the  bond  went  into  effect,  was  (6,651.57,. 
leaving  a  balance,  as  above  shown,  of  (2,322.17,  for 
which  this  suit  was  brought.  Mr.  Collins,  however,, 
claims  that  as  a  matter  of  fact,  that  he  discovered  item& 
showing  a  shortage  on  the  17th  of  January,  amounting 
to  (8,658.56,  and  says  that  he  and  Mr.  Bell  found  these 
items  showing  this  shortage  at  that  time,  and  that  they 
became  satisfied  that  there  were  other  items  which 
would  show  that  the  shortage  on  the  17th  of  January,. 
1899,  when  the  bond  went  into  effect,  was  greater  than 
it  was  in  July,  1899,  when  the  business  was  wound  up* 
Mr.  Collins  gives  figures  showing  the  total  shortage 
on  the  17th  of  January,  as  discovered  by  him,  amount- 
ing  to  (8,658.56.  This  deducted  from  the  total  shortage 
found  by  Mr.  Bell  on  the  10th  of  July,  1899,  which  was 
(8,973.74,  would  leave  only  a  balance  of  (315.08.  Such 
is  the  result  of  the  work  of  these  two  experta  CounseK 
for  each  side  places  a  different  construction  upon  the- 
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testimony  of  these  witnesses,  but  after  a  eareful  study 
we  find  that  they  differ  in  these  respects.  The  main 
point  of  difference  is  to  what  the  actual  shortage  was 
on  the  17th  of  January,  1899.  Mr.  Bell,  as  we  say, 
places  the  shortage  at  that  time  at  the  sum  of  |6,651.57, 
whereas  Mr.  Collins  places  it  at  |8,658.56.  As  stated, 
they  both  then  agree  upon  the  shortage  shown  to  exist 
on  the  10th  of  July,  1899,  when  the  business  was  taken 
out  of  the  hands  of  Mr.  IngersoU.  They  then  agree  that 
the  total  amount  of  the  shortage  existing  was  |8,722.49. 
But  Mr.  Bell  claimed  to  have  discovered  other  items 
increasing  the  total  shortage  at  that  time  to  the  amount 
of  18,973.74.  There  being  no  evidence  to  contradict 
this,  we  fix  upon  the  sum  of  |8,973.74  as  being  the  total 
amount  of  the  shortage  at  that  time,  the  10th  of  July, 
1899. 

Now,  as  to  what  the  exact  shortage  was  on  the  17th 
of  January,  1899,  when  the  bond  went  into  effect,  is  to 
our  minds  a  matter  not  settled  by  this  record.^  We  have 
Mr.  Collins,  as  stated  above,  fixing  the  amount  short  at 
that  time  as  f  8,658.56,  which  would  leave  a  total  short- 
age occurring  during  the  existence  of  the  bond  of  only 
1315.08,  while  Mr.  Bell,  as  above  stated,  fixes  the  short- 
age on  the  17th  of  January,  1899,  at  the  sum  of 
16,651.57,  leaving  a  balance  of  |2,322.17  as  the  total 
shortage  occurring  during  the  period  covered  by  the 
bond.  Mr.  Collins  further  testifies  that  they  became 
satisfied  on  further  investigation  that  they  would  have 
discovered  further  items  which  would  show  that  all  of 
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the  shortage  had  occurred  prior  to  the  17th  of  January^ 
1899,  when  the  bond  went  into  effect 

The  books  and  exhibits  are  not  filed  so  that  we  our- 
selves  could  judge  as  to  which  one  of  these  experts  i» 
correct  in  his  conclusions.  If  we  should  be  of  the  opin- 
ion that  the  complainant  is  entitled  to  recover  for  what- 
ever shortage  may  be  shown  to  exist,  we  think  that  this: 
is  a  proper  case  to  remand  the  cause  to  ascertain  what 
the  actual  shortage  is.  It  is  shown  beyond  doubt  that: 
the  goods  were  sold  after  the  bond  went  into  operation,, 
for  which  collections  were  made  and  for  which  proper 
credits  were  not  given  to  the  parties  to  whom  sold.  But: 
the  claim  of  defendant  is  that  these  collections  were  ap- 
plied  to  former  defaults,  so  that  aB  a  matter  of  fact  the* 
complainant  company  got  the  benefit  of  such  collections,, 
though  they  were  not  credited  on  the  proper  accounts. 

It  is  unquestionably  true  that  large  amounts  were  so 
collected  and  turned  over  and  applied  by  IngersoU  on: 
other  accounts,  to  cover  up  his  defaults,  and  the  parties: 
who  had  paid  in  these  moneys  were  not  given  proper 
credits. 

But  we  do  not  think  that  this  is  matter  for  which  ther 
complainant  could  recover  upon  the  bond  sued  upon  in 
this  case.  In  other  words,  we  are  of  the  opinion,  that  if 
IngersoU  actually  turned  over  to  the  complainant  com- 
pany all  the  sums  actually  collected  by  him  after  the- 
execution  of  the  bond,  that  the  defendant  could  not  be 
held  for  his  default,  notwithstanding  he  may  Ijave  given 
credit  on  the  wrong  accounts  in  order  to  cover  up  pre- 
vious defaults. 


APPEALS  REPORTS,  VOL.  1.  383 

Mill  Co.  y.  Fidelity  A  Dep.  Co. 

So,  the  matter  being  in  doubt  as  to  the  amounts  thus 
collected  and  paid  over,  after  the  execution  of  the  bond, 
upon  the  wrong  accounts,  if  we  should  come  to  the  con- 
clusion that  the  defendant  is  liable  in  any  event,  or  for 
anything,  upon  the  bond  in  question,  we  would  remand 
the  cause  for  a  reference  and  report  by  the  master  upon 
this  point. 

But  we  are  of  the  opinion  that  the  complainant  is  not 
entitled  to  recover  in  any  event. 

Upon  a  previous  day  of  this  term  we  handed  down  an 
opinion  in  the  case  of  the  First  NatiofuU  Bank  of  Nash- 
ville V.  The  United  States  Fidelity  &  Guaranty  Co.  et 
als.,  which  contained  a  lengthy  discussion  of  the  law 
applicable  to  this  case.  We  are  unable  to  see  that  any 
good  purpose  would  be  subserved  by  rei>eating  any  of 
'  that  discussion  in  this  opinion,  so  we  content  ourselves 
with  briefly  noting  the  distinctions  between  that  case 
and  this. 

As  will  be  noted,  there  is  no  reference  in  that  case, 
in  the  bond  or  contract,  to  the  representations  made  in 
the  employer's  statement,  nor  were  the  answers  made  in 
that  statement  made  any  part  of  the  contract.  But  in 
this  case  we  find  that  when  the  employer's  statement 
was  made  it  was  agreed  that  the  answers  were  to  be 
taken  as  conditions  precedent,  and  as  a  basis  of  the  bond 
applied  for.  The  bond  or  contract  itself  also  provides 
that  the  employer  had  made  certain  statements  and  de- 
clarations relative  to  the  duties  and  accounts  of  the  em- 
ployee,  etc.,  and  that  these  statements  should  constitute 
an  essential  part  of  and  form  the  basis  of  the  contract. 


384  TENNESSEE  CHANGEBY 

Mill  Co.  T.  Fidelity  ft  Dep.  Go. 

It  was  further  provided  that  the  conditions  contained  in 
the  contract  were  as  stated,  and  embraced  the  state- 
ments that  had  been  made,  and  were  to  be  conditions 
precedent  to  the  right  of  the  employer  to  recover  upon 
the  bond. 

Now,  while,  as  we  have  found,  no  bad  faith  is  to  be 
imputed  to  the  employer,  the  complainant  in  this  case> 
in  the  jstatement  made,  that  is,  there  was  no  present  pur- 
pose to  defraud,  and  it  was  not  known  as  a  matter  of 
fact  that  Ingersoll,  the  risk,  was  in  default,  yet  the  com- 
plainant undertook  to  contract  that  the  statements 
made  by  it  were  true  as  a  matter  of  fact,  and  they  were 
expressly  made  the  basis  of  the  contract  and  were  made 
conditions  precedent  to  the  right  of  recovery. 

Now,  among  these  statements  are  these :  In  the  first 
place  it  was  stated,  which  statement  was  warranted  to 
be  true,  that  IngersoIPs  accounts  had  been  examined  in 
February,  1898,  and  were  at  that  time  in  every  respect 
correct,  when,  as  a  matter  of  fact  they  had  not  in  any 
just  sense,  as  admitted  by  Mr.  Bell  (who  was  the  man 
who  was  supposed  to  have  examined  them)  been  exam* 
ined  at  alL 

We  do  not  deem  it  necessary  to  examine  into  or  dis- 
cuss the  question  as  to  whether  or  not  the  subsequent 
examination,  made  after  the  statement  was  furnished, 
would  relieve  the  complainant  from  the  results  of  this 
false  statement  Inasmuch  as  the  contract  was  made 
on  the  faith  of  the  first  statement,  which  was  made  on 
the  4th  of  November,  1898,  we  think  this  is  a  very  doubt- 
ful proposition. 
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But  there  are  other  statements  which  we  think  con- 
clusive. Question  fifteen  was  as  follows :  "Has  he  ever 
been  short  with  you?"  The  answer  was,  "No."  Ques- 
tion 16:  "Is  he  now  in  debt  to  you?"  Answer,  "He  is 
not."  Now,  it  will  be  noted  that  the  question  was  not 
whether  the  examination  had  been  made,  and  that  the 
auditing  agent  or  committee  had  reported  that  he  was 
not  short,  but  here  were  the  direct  questions,  "Has  he 
been  short?"  "Is  he  indebted?"  The  answer  to  these 
questions  were  that  he  had  never  been  short  and  that 
he  was  not  indebted.  As  a  matter  of  fact  he  had  been 
short  for  several  years,  and  as  a  matter  of  fact  he  was 
heavily  indebted  at  that  time. 

In  the  case  heretofore  referred  to,  decided  by  this 
court  upon  last  Saturday,  the  representation  was  that 
the  committee  had  examined  the  accounts.  But  in  this 
case  the  complainant  undertakes  to  state,  and  in  mak- 
ing the  statement  assumes  to  know,  that  as  a  matter  of 
fact  the  party  insured  had  never  been  short  and  was  not 
indebted.  As  we  understand  the  nature  and  effect  of 
this  contract,  they  took  the  risk  of  this  statement  being 
true. ,  As  plainly  and  expressly  as  it  can  be  made  to  ap- 
pear, it  was  provided  that  these  statements  were  the 
basis  of  this  contract.  It  is  clear,  at  least,  that  the 
statement  as  to  whether  or  not  Ingersoll  had  ever  been 
short  with  the  complainant  was  a  very  material  state- 
ment. As  we  understand,  the  parties  by  their  stipula- 
tion, had  made  it  material,  that  made  it  the  basis  of  the 
contr^t^  and  that  made  the  truth  of  the  statement  4 
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condition  precedent  to  the  recovery.  If  the  statement 
had  been  that  ^^so  far  as  we  are  informed  Ingersoll  is 
not  and  never  has  been  short/'  that  would  have  been  an 
entirely  different  matter.  Then  it  could  well  have  been 
said  that  such  a  statement  was  true,  as  it  would  appear 
that  so  far  as  complainant  company  and  its  officers 
knew  he  never  had  been  short.  But  no  such  statement 
was  made.  The  parties  saw  fit  to  put  the  questions  and 
answers  in  this  positive  and  express  shape  and  make  it 
the  basis  of  the  contract.  It  was  thus  made  material 
by  the  stipulation  of  the  parties,  and  was,  as  we  think^ 
as  a  matter  of  fact,  material  in  any  event,  and  the  state- 
ment being  absolutely  untrue,  we  think  the  condition 
upon  which  the  defendant  was  to  be  made  liable  by  the 
bond  has  failed,  and  that  the  complainant  is  not  entitled 
to  recover. 

The  result  is  that  we  are  of  the  opinion  that  there  is 
no  error  in  the  decree  of  the  chancellor  and  the  same  is 
affirmed  with  cost. 

All  concur. 


■  >  -i,' 


.    A    i 
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(KNOXVILLE.    SEPTEMBER  28,   1901.)  | 

Affirmed  by  tbe  Supreme  Court  withoat  modiflcation,  October  81,  1901. 

1.   INJUNCTION.    Chancellor's  Action  on,  at  Chambers  Interloc- 
utory. 
Upon  appeal  the  court  will  not  review  the  action  of  the  chancel* 
lor  in  dissolving  or  declining  to  dissolve  an  injunction  at  cham« 
bers.    Such  action  is  interlocutory.     {Post,  p.  393.) 

2.  BILL  QUIA  TIMET.  Properly  Dismissed  on  Motion,  when. 
Where  under  a  bill  to  enjoin  one  who  had  received  a  certificate 
of  election  and  commission  as  a  justice  of  the  peace,  from 
qualifying  thereunder  or  being  inducted  into  office,  irrepara« 
ble  injury  from  said  contemplated  Qualification  will  not  accrue, 
and  an  adequate  remedy  would  be  available  after  said  qualifi' 
cation,  the  action  of  the  chancellor  in  dismissing  the  bill  on 
motion  will  be  sustained.    (Post,  pp.  393-397.) 

Cited:     Bradley  v.  Commission,  2  Hum.,  428;  Lynn  v.    Polk,   8 

m 

Lea,  127;  Trading  Stamp  Co.  v.  Memphis,  17  PicUe,  181. 
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Appeal  from  the  Chancery  Court  of  Bhea  Connty.- 
T.  M.  McCoNNELL^  Chancellor. 

BuBKBTT^  MiLLBB  and  Mansfibld^  for  complainant 
John  O.  Lock^  for  defendants. 
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Neil^  J. — Bill  filed  by  complainants  citizens  and  tax- 
payers ^of  Rhea  county,  to  enjoin  the  defendant  Hollo- 
way  from  acting  as  justice  of  the  peace  of  that  county. 
JVIotion  in  the  court  below  to  dismiss  the  bill  because 
not  brought  in  the  name  of  the  state;  motion  sustained 
and  appeal  by  complainants,  and  errors  assigned  upon 
the  chancellor's  action. 

The  original  bill  contained  the  following  allegations, 
viz. :  That  by  chapter  163,  Acts  of  1899,  of  the  general 
assembly  of  the  state,  Rhea  county  was  redistricted ; 
that  prior  to  the  passage  of  this  act,  the  town  of  Spring 
City,  in  that  county,  lay  in  the  fourteenth  civil  district, 
but  that  under  the  act  the  town  was  placed  wholly 
within  the  second  civil  district ;  that  this  district  covers 
a  much  larger  territory  than  that  occupied  by  the  town 
referred  to,  there  being  probably  five  times  the  number 
of  voters  on  the  outside  of  the  town  limits  as  compared 
with  these  living  inside  of  the  town;  that  the  general 
assembly  of  1901  abolished  the  charter  of  the  town,  and 
it  has  since  been  unincorporated ;  that  either  in  the  abol- 
ishing act,  or  in  some  other  act  of  the  same  session,  the 
general  assembly  passed  a  law  providing  that  an  addi- 
tional justice  of  the  peace  for  Rhea  county,  or  for  the 
second  civil  district,  should  be  elected  by  those  persons 
who  resided  in  the  territory  coincident  with  what  was 
formerly  the  corporate  limits  of  Spring  City;  that  de- 
fendants Hager,  Burkhalb  and  Locke  are  the  election 
commissioners  for  the  county;  that  as  such  they  have, 
since  the  charter  of  Spring  City  was  abolished,  opened 
and  held  an  election  for  the  additional  justice  of  the 
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peace  before  mentioned;  that  defendant  HoUoway 
claims  to  have  been  the  successful  candidate  at  this 
election ;  that  it  is  believed  and  charged  that  the  election 
commissioners  will  issue  to  him  a  certificate  of  election 
as  such  justice,  and  that  under  it  he  will  apply  for  a 
commission,  and  seek  to  give  bond,  and  otherwise  qual- 
ify and  be  inducted  into  office;  that  HoUoway  was  con- 
templating entrance  into  the  county  court  as  a  member 
thereof,  and  upon  doing  so  would  vote  on  appropriations 
of  county  funds,  assist  in  the  management  of  county  af- 
fairs, and  undertake  to  generally  discharge  the  duties 
of  a  justice  of  the  peace;  also  that  the  expenses  of  hold- 
ing the  election  referred  to  would  be  certified  to  the 
county  court  of  the  county,  and  would  be  paid  by  it,  un- 
less the  county  should  be  restrained. 

It  is  further  alleged  that  at  the  election  referred  to 
none  but  persons  residing  within  the  former  limits  of 
the  town  of  Spring  City  were  alloAved  to  vote,  although 
there  were  many  other  legally  qualified  electors  resid- 
ing within  the  second  civil  district  of  the  county  as  the 
latter  was  defined  by  chapter  163,  Acts  of  1899,  and  that 
they  would  have  voted  at  that  election  had  the  legisla- 
tive enactment  not  provided  differently;  that  among 
this  number  was  the  complainant  M.  L.  Fugate;  that  the 
latter  resides  in  the  second  civil  district  referred  to,  but 
does  not  live  within  the  territory  formerly  occupied  by 
the  town  of  Spring  City  as  incorporated ;  that  complain- 
ant W.  G.  Taylor  resides  in  the  first  civil  district  of  the 
county  as  laid  off  under  the  act  of  1899 ;  that  all  of  the 
complainants,  M.  L.  Fugate,  W.  K.  Fugate,  John  Tur- 
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ner,  Zack  Fugate  and  W.  G.  Taylor  own  real  and  per- 
sonal property  in  Rhea  county  subject  to  taxation,  and 
are  citizens  and  taxpayers  of  the  county,  and  have  been 
such  for  several  years. 

It  is  further  alleged  that  the  second  district  as  now 
constituted  has,  since  the  regular  election  in  August, 
1900,  had  two  regularly  elected  and  qualified  justices  of 
the  peace  and  serving  as  such,  independent  of  defendant 
HoUoway. 

It  is  charged  "that  a  legislative  enactment  providing 
for  an  additional  justice  of  the  peace  for  the  entire 
county,  or  for  a  certain  district  of  the  county,  to  be 
elected  only  by  the  persons  within  the  former  limits  of 
the  town  of  Spring  City,  is  unconstitutional  and  invalid, 
because  it  infringes  article  6,  sec.  15,  of  the  state  consti- 
tution allowing  only  two  justices  of  the  peace  to  a  civil 
district,  except  it  include  an  incorporated  or  county 
town,  and  the  new  second  civil  district  aforesaid  did  not 
and  does  not  include  an  incorporated  or  county  town, 
and  said  civil  district  also  had  and  now  has  two  justices 
therefor,  elected  at  the  regular  August  election  last; 
also  because  such  an  enactment  is  class  or  special  legis- 
lation, giving  to  the  second  civil  district  of  the  county 
an  a^dditional  justice,  while  the  same  is  not  given  to  the 
remaining  districts,  thereby  infringing  art.  11,  sec.  8,  of 
the  state  constitution ;  that,  even  if  such  additional  jus- 
tice could  be  given  to  one  district,  such  officer  should 
be  elected  by  the  entire  qualified  electors  of  such  dis- 
trict, and  not  by  the  smaller  proportion  thereof  residing 
within  the  former  limits  of  Spring  City ;  that  the  enact- 
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ment  referred  to  gives  to  the  second  civil  district  fifty 
per  cent  more  representation  in  the  county  court  than 
to  the  other  districts  of  the  county  of  like  character  and 
situation." 

After  praying  for  process,  the  bill  proceeds-:  'TLet  it 
be  decreed  on  the  hearing  that  the  legislation  providing 
for  such  additional  justice  is  unconstitutional  and  in- 
valid, and  let  the  alleged  election  thereunder  for  this 
reason  be  declared  void  and  illegal.  Pending  the  hear- 
ing let  the  election  commissioners  be  enjoined  from  is- 
suing to  said  Holloway  a  certificate  of  election,  or  from 
taking  any  other  or  further  step  under  said  invalid  legis- 
lative enactment.  Let  defendant  Holloway  be  enjoined 
from  receiving  such  certificate,  attempting  to  qualify, 
or  be  inducted  into  office,  and  on  the  hearing  let  each 
of  these  injunctions  be  made  perpetual.  Let  the  county 
of  Rhea  be  enjoined  from  paying  any  portion  of  the  ex- 
penses incident  to  the  aforesaid  election,"  and  for  gen- 
eral relief. 

The  persons  named  as  defendants  to  the  bill  were  M. 
S.  Holloway,  the  justice  of  the  peace,  or  claimant  to  that 
office,  and  J.  M.  Hager,  J.  D.  Burkhalb  and  Jno.  C. 
Locke,  the  election  commissioners  and  Rhea  county. 

This  bill  was  filed  January  22, 1901,  and  presented  to 
the  chancellor  for  a  fiat  for  an  injunction  on  the  24th  of 
the  same  month.  The  injunction  was  refused.  There- 
upon, on  January  25,  1901,  the  complainant  filed  an 
amended  bill.  This  bill,  after  repeating  in  a  general 
and  summary  way  the  original  bill  by  reference  thereto, 
and  filing  a  copy  of  the  act  complained  of  providing  for 
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the  additional  justice  of  the  peace^  and  again  charging 
the  unconstitutionality  of  the  act,  proceeds :  "It  is  fur- 
ther averred  that  although  the  election  commissioners 
may  have  met  and  canvassed  the  returns  of  said  alleged 
election,  the  defendant  Holloway  has  not  yet  been  in- 
ducted into  office  or  attempted  to  do  or  perform  any 
official  act,  and  has  not  yet  become  clothed  with  any 
color  of  official  title,  but  unless  immediately  restrained 
he  will  attempt  to  do  so,  and  will  thereby  become  vested 
with  such  color  of  title  to  said  office  as  will  necessitate 
a  quo  warranto  proceeding  in  order  to  oust  him,  and, 
in  the  meantime,  he  will  undertake  the  performance  of 
official  duties,  sit  with  the  county  court  of  said  county 
of  Bhea  and  perform  all  official  functions  of  a  justice  of 
the  peace,  without  being  legally  entitled  thereto,  to  the 
detriment  of  the  taxpaying  citizens  of  said  county, 
among  whom  are  complainants,  and  in  the  manner 
shown  in  the  original  bill." 

The  prayer  of  this  bill  was  for  the  same  relief  prayed 
for  in  the  original  bill,  and  for  a  fiat  inhibiting  said  Hol- 
loway from  "qualifying  or  attempting  to  do  so,  or  seek- 
ing to  be  inducted  into  said  office,  taking  possession 
thereof,  or  performing  any  official  act  by  reason  of  said 
alleged  election,*'  and  for  general  relief. 

The  substance  of  the  Act  of  1901,  exhibited  with  the 
amended  bill  is  sufficiently  set  forth  in  the  original  bill, 
and  we  need  not  set  it  forth  more  particularly  here. 

On  the  twenty-sixth  day  of  June,  1901,  a  temporary 
restraining  order  was  granted  at  chambers,  to  last 
twenty  days.    On  the  nineteenth  of  July,  1901,  the 
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matter  again  came  before  the  chancellor,  at  chambers^ 
and  the  injunction  was  again  denied.  On  July  27, 
1901,  process  was  issued  for  all  of  the  defendants 
named. in  the  caption,  and  served  on  them  on  the  thir- 
tieth o<  July.  On  August  5,  1901,  the  matter  came 
before  the  chancellor  in  term  time,  on  motion  of  the 
defendants  to  dismiss  the  bill  because  it  was  not 
brought  in  the  name  of  the  state  by  the  attorney-gen- 
eral. The  chancellor  sustained  the  motion,  and,  there- 
fore, the  complainants  prayed  and  were  granted  an 
appeal,  and  have  assigned  errors.  The  errors  assigned 
are  as  follows: 

"1.  The  chancellor  erred  in  declining  to  grant  the 
injunction  on  the  original  bill. 

"2.  The  chancellor  was  in  error  in  declining  to  per- 
petuate the  injunction  at  chambers,  and  in  dissolving 
the  same. 

^'3.  The  court  erred  in  sustaining  defendants'  mo- 
tion and  thereby  dismissing  the  bill.'' 

We  need  not  notice  the  first  and  second  assignment 
further  than  to  say  that  upon  appeal  we  cannot  review 
the  action  of  the  chancellor  at  chambers  in  declining 
to  dissolve  or  dissolving  an  injunction.  Such  action  is 
purely  interlocutory  and  beyond  our  reach. 

The  only  substantial  question  arises  on  the  third  as- 
signment. The  complainants  undertake  to  justify  this 
aasignment  on  the  theory  of  bill  quia  timet,  to  prevent 
"great  and  irreparable  mischief"  to  them  as  taxpayers, 
in  that,  unless  restrained,  the  defendant  Holloway 
would  assume  to  be  and  would  act  as  a  justice  of  the 
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peace  of  Rhea  county.  Citing :  Bradley  Y.  CortMnis- 
sion,  2.  Hum.9  428;  1  Swan,  244;  Lynn  V.  Polk,  8  Lea, 
127 ;  Ford  v.  Farmer,  9  Hum.,  157 ;  Trading  Stamp  Co. 
V.  Memphis,  17  Pick.,  181. 

In  Bradley  v.  Commi««ion,  the  injunction  was  against 
the  organization  of  a  new  county  under  an  unconstitu- 
tional act.  It  was  objected  that  the  remedy  by  injunc- 
tion should  not  be  used,  but  rather  that  of  quo  warranto. 
In  response  to  this  the  court  said :  "The  writ  of  quo  war- 
ranto is  not  a  prohibiting  writ,  and  before  the  questions 
arising  under  it  could  be  determined,  much  mischief 
could  and  would  be  done  by  the  organization  of  the 
county.  This  thing  ought  to  be  prevented,  and  no  sub- 
sequent action  of  the  court  could  by  possibility  place 
the  parties  concerned  in  their  original,  uninjured  con- 
dition. It  is  this  inability  of  courts  of  law  to  operate 
prospectively,  by  prohibition  for  the  prevention  of  mis- 
chief, that  has  established  upon  clear  and  definite 
grounds  that  portion  of  chancery  jurisdiction  which 
rests  upon  the  doctrine  of  quia  timet.  It  embraces  a 
great  variety  of  interests  which  we  need  not  and  do  not 
design  to  investigate  here.  It  sufficeth  for  this  case  to 
say  that  it  always  applies  where  great  and  irreparable 
mischief  may  be  the  consequence  of  illegal  action  which 
the  common  law  courts,  from  their  mode  of  proceeding, 
cannot  stay;  such  we  think  this  one  to  be.  If  the  es- 
tablishment of  the  county  be  unauthorized,  its  organ* 
ization  ought  to  be  prohibited,  and  this  no  court  but  a 
court  of  chancery  can  do.  It  is  submitted  whether  one 
or  two  private  individuals  can  seek  the  aid  of  a  court  of 


APPEALS  REPORTS,  VOL.  1.  395 

Fugate  T.  HoUoway. 

chancery  for  this  purpose.  We  think  that  any  person 
aggrieved  by  the  proceedings  may  apply  for  the  rem- 
edy." 

In  Lynn  v.  Polk,  a  board  of  commissioners  were  en- 
joined from  issuing  the  bonds  of  the  state  with  coupons 
attached^  receivable  for  taxes,  in  settlement  of  the  state 
•debt.  The  reasons  given  by  the  then  judges  who  sus- 
tained the  power  of  the  court  (Judges  Turney,  Freeman 
and  McFarland),  were  that  if  the  bonds  should  be 
issued  in  this  form  the  revenue  of  the  state  would  be 
thereby  mortgaged  for  ninety-nine  years,  or  until  the 
maturity  of  the  bonds;  that  a  prior  lien  would  thereby 
be  fastened  upon  the  means  of  subsistence  of  the  state 
government,  which  would  have  to  be  met  and  satisfied, 
notwithstanding  war  or  pestilence  should  visit  the  state 
and  cripple  her  resources,  and  weaken  her  powers  to 
such  an  extent  that  she  could  not  meet  the  demand 
without  gross  oppressions  of  the  people;  that  it  subor- 
dinated the  schools  and  charities  and  even  the  mainte- 
nance of  the  state  government  itself  to  the  demand  of 
the  state  creditors,  inasmuch  as,  under  the  act,  the 
amount  of  interest  due  the  bondholders  would  have  to 
be  paid  each  year  (|810,000)  before  anything  could  be 
appropriated  or  used  to  pay  the  officers  of  the  state> 
or  maintain  any  part  of  the  machinery  of  the  state  gov- 
ernment; that  it  created  a  contract  which  would  fall 
within  the  contract  clause  of  the  federal  constitution, 
and  hence  would  be  practically  unrepealable ;  that  for 
this  reason  it  would  follow  that  the  control  of  the  state 
would  be  taken  out  of  the  hands  of  the  people  of  the 
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state  and  placed  in  the  federal  court;  that  this  great 
and  irreparable  injury  would  be  brought  upon  the  state 
and  its  people,  and  on  this  ground  the  act,  being  un- 
constitutional, should  be  attacked  in  limine  and  ar- 
rested in  its  operation  before  the  mischief  was  done. 

Trading  Stamp  Co.  v.  Memphis  was  a  case  where  a 
municipal  corporation  was  enjoined  from  passing  an 
ultra  vires  ordinance,  which  if  permitted  to  go  into 
effect,  would,  on  account  of  its  highly  penal  nature  and 
the  number  of  persons  affected,  cause  great  confusion 
and  mischief  and  multiplicity  of  suits  before  its  validity 
could  be  tested.  In  the  course  of  the  opinion  the  court 
quoted  with  approval  the  following  language  from  Pub- 
lie  Ledger  Co.  v.  Memphis,  9  Pick.,  81 :  "The  remedy 
by  injunction  to  prevent  municipal  corporate  actions  is 
one  not  lightly  to  be  applied.  If  the  matter  complained 
of  is  one  merely  of  single  contract  of  no  serious  moment^ 
and  which  may  be  defeated  by  resistance  to  its  enforce- 
ment,  even  by  the  body  making  it,  there  is  no  sufScient 
ground  for  the  use  of  the  writ  at  the  instance  of  the  tax- 
payers."  Addressing  itself  then  to  the  case  now  in 
hand,  the  court  said:  "Where  there  is  power  and  au- 
thority conferred  by  law  to  do  any  legislative  act,  the 
direction  of  the  council  cannot  be  controlled,  but  when 
there  is  no  legislative  authority  or  power,  injunction 
will  lie.  It  is  said,  however,  conceding  that  injunction 
will  lie,  it  should  not  be  resorted  to  as  long  as  the  com- 
plainant has  other  suf&cient  remedies,  such  as  an  action 
for  dsunages  or  an  action  to  enjoin  the  enforcement  of 
an  ordinance  when  passed,  and  this  is  undoubtedly  so.'' 
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The  other  cases  cited  by  the  complainant  do  not  bear 
directly  upon  the  point,  and  need  not  be  further  noticed. 
Indeed,  the  case  last  mentioned  is  pot  strictly  in  point, 
referring  as  it  does  to  a  municipal  ordinance,  but,  being 
especially  reiferred  to  by  the  complainant,  was  aidopted 
by  us  because  it  falls  directly  in  the  line  of  reasoning 
upon  which  this  case  must  be  determined,  and  strongly 
illustrates  the  real  point  of  law  in  controversy  in  this 
case.  That  point  is  this :  The  cases  we  have  cited  and 
discussed  all  show  that  the  remedy  by  injunction  is 
granted  to  restrain  the  operation  of  an  unconstitutional 
act  in  limine  only  when  irreparable  injury  is  likely  to 
follow  a  refusal  to  grant  the  writ,  and  that  it  should 
never  be  granted  when  an  adequate  remedy  will  remain 
to  the  complainant  after  the  act  is  put  into  operation. 
If  such  is  the  rule  with  regard  to  municipal  ordinances, 
as  shown  by  the  case  last  cited,  by  how  much  more 
should  it  be  the  rule  with  regard  to  the  acts  of  the  legis- 
lature of  a  sovereign  state? 

Now,  let  us  apply  the  principle  to  the  facts  of  the 
present  case.  What  injury  could  have  befallen  any  one 
by  waiting  until  the  certificate  of  election  and  his  com- 
mission had  been  issued  to  the  alleged  justice  of  the 
peace,  and  until  he  had  qualified  by  taking  the  oath 
prescribed  by  statute  (Shannon's  Code,  sees.  429,  440) 
and  had  given  the  bond  (Shannon's  Code,  sec.  6963) 
prescribed  by  statute,  and  Was  ready  to  enter  fully  upon 
the  discharge  of  the  duties  of  his  oflBice?  We  answer, 
none.  Immediately  there  might  have  been  filed  against 
him  a  bill  in  the  name  of  the  ertate  (Shannon's  Ood^ 
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sec.  51659  subsec.  1)  by  the  attorney-general  of  the  dis- 
trict, upon  the  concurrent  order  of  the  governor  and 
attorney-general  of  the  state  (/d.,  sees.  5167,  5168),  or 
upon  the  relation  of  any  private  person,  upon  the  latter 
executing  a  bond  for  costs  properly  approved  (Id.,  sec. 
5169),  and  on  such  bill  a  preliminary  injunction  might 
have  been  granted,  as  in  other  cases  in  equity  (Id.,  sec. 
5173 ) . '  Then,  before  any  harm  was  done,  the  operation 
of  the  unconstitutional  law  could  have  been  completely 
stayed  until  final  hearing  of  the  cause;  and  upon  final 
hearing  a  judgment  of  the  court  holding  the  act  uncon- 
stitutional would  have  resulted  in  a  denial  of  the  right 
of  the  defendant  to  hold  the  office  claimed  and  a  com- 
plete cessation  of  the  power  of  the  act  to  do  harm. 

This  demonstrates  the  point  that  the  bill  in  the  pres- 
ent case  was  one  wholly  unauthorized  in  law  and  could 
properly  have  been  dismissed  by  the  chancellor  upon  hi» 
own  motion. 

As  to  the  special  form  of  the  motion  we  shall  add 
only  a  word  or  two.  Under  the  statute  a  case  does  not 
arise  for  the  action  of  the  attorney-general  in  the  name* 
of  the  state,  on  relation  or  otherwise,  until  there  is  a 
person  who  "unlawfully  holds  or  exercises  any  public- 
office'^  (Shannon's  Code,  sec.  5165,  subsec.  1),  and  at 
the  time  the  original  bill  was  filed  matters  were  not 
then  sufficiently  advanced  to  bring  into  action  the- 
power  conferred  by  the  section  of  the  code  we  have- 
referred  to  as  authorizing  a  bill  by  the  attorney-generaL 
Hen^(^  in  strictness,  the  motion  could  not  be  said  t^ 
welL  state  the  real  objection  then  existing '  against  tli^ 
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bill.  However,  we  may  infer  from  the  amended  bill 
that  when  it  was  filed  the  certificate  had  been  issued, 
and  the  defendant  had  been  commissioned,  but  had  not 
taken  the  oath  or  executed  the  bond ;  it  is  so  construed 
in  the  defendants'  brief,  and  not  controverted  in  the 
complainants'  brief.  At  this  stage  we  are  of  opinion 
that  the  matter  was  sufficiently  advanced  to  authorize  a 
bill  in  the  name  of  the  state  by  the  attorney-general; 
the  receiving  of  the  certificate  and  of  the  commission 
would  place  the  defendant  in  the  attitude  of  one  holding 
the  office  purporting  to  be  represented  in  this  instru- 
ment. The  oath  and  the  bond  would  not  be  required  to 
complete  the  title  to  the  office,  although  a  failure  to 
comply  would  in  each  instance  be  a  misdemeanor.  It 
follows  that  the  motion  was  rightly  timed,  properly 
made,  and  correctly  sustained. 

The  decree  of  the  chancellor  must  therefore  be  af- 
firmed with  the  costs  of  this  court  and  of  the  court 
below. 

All  of  the  judges  concur. 
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(NASHVILLE.     DECEMBER    19,    1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  February  5,  1902. 

1.  SALE.  Contract.  Compliance  by  Vendor.  Readiness  to  Ship. 
The  vendor  complies  with  a  contract  of  sale  where,  in  accord- 
ance with  its  conditions,  he  manufactures  the  goods  agreed 
upon,  marks,  designates  and  sets  them  apart  for  the  yendee, 
and  has  them  ready  to  ship,  and  ofters  to  ship  them,  the  con- 
tract being  that  the  goods  were  to  be  paid  for  f.  o.  b.  cars  at 
the  vendor's  place  of  business,  and  the  vendee,  though  re- 
peatedly called  on  to  do  so,  refuses  to  give  shipping  directions 
to  the  vendor  or  take  the  goods.     {Post,  pp.  408-411.) 

Cited:  Bond  v.  Greenwald  &  Co.,  4  Heis.,  45S  et  aeq.,  and  cases 
cited;  Bush  v.  Barfleld,  1  Cold.  93;  Williams  v.  Allen,  10  Hum. 
337;  Rawls  v.  Patterson,  1  Bax.  372;  Tiedeman  on  Sales,  333; 
Benjamin  on  Sales,  67,  217,  et  seq,;  2  Kent's  Com.,  671;  33 
Am.  St.  Rep.,  810-19;  30  Am.  St.  Rep.,  348,  note  and  cases; 
99  Am.  Dec,  670,  note;  45  Am.  St  Rep.,  869;  39  Am.  St  Rep., 
39,  cases  cited. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— H.  H.  CooK^  Chancellor. 

Albert  D.  Marks  and  W.  H.  Williamson^  for  com- 
plainants. 

Douglas  Wikle,  for  defendants. 
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Wilson,  J. — ^The  original  bill  was  filed  October  16, 
1900,  by  J.  G.  Wells  and  J.  Ira  Jones,  as  partn^s  under 
the  firm  name  of  the  Wells- Jones  Plow  Co.,  doing  busi- 
ness at  Jackson,  Madison  county,  Tennessee,  against 
J.  B.  Deeds  and  W.  G.  Hirsig,  as  partners,  doing  busi- 
ness at  Nashville,  Tennessee,  under  the  fijfm  name  of 
Deeds  &  Hirsig,  to  recover  a  sum  alleged  to  be  due  for 
a  lot  of  plows  ordered  by  the  latter  firm  from  the 
former.  The  bill  was  subsequently,  by  consent, 
amended,  so  as  to  show  that  the  Wells- Jones  Plow  Co. 
is  a  corporation,  and  for  the  suit  to  be  prosecuted  by  it 
in  its  corporate  capacity  and  name.  The  bill  avers,  in 
substance : 

1.  That  complainant  sold  the  defendants  a  large  lot 
of  plows  to  be  delivered  at  Nashville,  Tennessee,  as 
evidenced  by  the  following  contract: 

"Order  1.  September  30,  1899. 

"Messrs.  Wells-Jones  Plow  Co.,  Jackson,  Tenn. 

"Ship  to  Deeds  &  Hirsig,  at  Nashville,  Tennessee,  or 
as  directed,  via  N.,  C.  &  St.  L.  R.  R.,  Jan.  1  and  Feb.  1, 
1900,  terms  net,  f .  o.  b.  Jackson,  Tennessee : 

Two  dozen  No.  40  tiger  chilled  plows  at |4  75 


Four  dozen  No.  20  tiger  chilled  plows  at. 
Two  dozen  No.  19  tiger  chilled  plows  at. 
Two  dozen  No.  13  tiger  chilled  plows  at. 
Two  dozen  No.  10  tiger  chilled  plows .... 
Two  hundred  No.  B  tiger  chilled  plows . . 
Four  hundred  No.  A  tiger  chilled 

1  Tenn  Chan— (26) 


4  00 
4  00 
3  75 
3  25 
2  25 
2  10 


1 
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Fifty  No.  15  cast  tiger  chilled 1  13 

Fifty  No.  8  cast 1  15 

^^Both  sides  of  beams  lettered  Deeds  &  Hirsig^  and 
device  to  be  selected  for  top  of  beams.  Special  terms, 
viz.,  acceptance  given  even  date  of  shipment  for  five 
months,  and,  if  preferred,  discount  of  2  per  cent  may 
be  taken  by  Deeds  &  Hirsig,  60  days  from  February  1, 
1900,  and  acceptance  paid  in  full.  Above  price  guaran- 
teed for  two  more  cars  except  for  A  and  B  plows. 

^^DEEDS  &  HlBSIG^ 

"per  W.  Q.  H.*' 

2.  That  in  the  execution  of  this  contract,  complain- 
ant, at  the  request  of  defendants,  had  delivered  a  large 
number  of  plows,  a  statement  of  which  is  made  exhibit 
"A"  to  the  bill,  and  that,  after  allowing  all  just  credits, 
the  defendants  owe  for  goods  actually  delivered  the  sum 
of  1150.41. 

3.  That  complainant  has  now  on  hand  the  following 
plows,  giving  the  number  and  prices,  sold  defendants 
under  the  contract  aforesaid,  which  plows  it  has  re- 
peatedly offered,  and  now  oflfers,  to  ship  to  defendants 
at  Nashville,  or  at  such  places  as  defendants  should 
designate,  but  which  they  have  refused,  and  now  refuse, 
to  accept. 

4.  That  the  total  sum  due  complainant  by  defend- 
ants for  plows  actually  delivered,  and  those  on  hand 
which  they  refuse  to  accept,  is  |1,041.41,  and  that  as  to 
the  plows  on  hand  the  defendants  are  not  charged  for 
the  full  number  of  No.  A  plows  contracted  for,  as  it  had 
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agreed  to  release  them  as  to  a  part  of  these  plows. 

The  prayer  of  the  bill  is  for  a  decree  against  defend- 
ants for  the  sum  above  stated,  with  interest,  and  the 
cost,  and  for  general  relief.  V 

The  defendants  answered  the  bill  November  24,  1900. 
In  their  answer  they  admit  that  they  signed  the  order, 
or  contract,  exhibited  with  the  bill.  They  also  admit, 
in  effect,  that  complainant  had  shipped  and  actually 
delivered  the  plows  stated  in  the  bill.  They  say,  how- 
ever, that  they  had  paid  the  complainant,  by  a  check  for 
the  plows  actually  delivered  amounting  to  f  142.36,  and 
that  this  was  the  sum  actually  due  therefor,  allowing 
them  the  discount  provided  for  in  the  contract ;  but  that 
this  check  was  returned  to  them,  and  that  they  had  re- 
sent the  check  for  this  sum  to  complainant,  and  that 
this  had  not  been  accepted  in  full  payment  of  the  sum 
due  for  plows  actually  shipped  at  their  direction,  and 
they  tender  this  sum  into  court  with  their  answer,  as 
the  amount  due  from  them  to  complainant  for  the  plows 
actually  shipped  or  delivered  at  their  order.  Their 
further  contention  in  their  answer  is,  in  effect,  that, 
while  they  signed  the  order  or  contract  exhibited  with 
the  bill,  there  was  a  parol  agreement  at  the  time  that 
this  order  was  merely  an  estimate  as  to  the  quantity  of 
plows  of  complainant  that  defendant  could  sell,  and 
that  they  were  to  pay  for  such  plows  covered  by  the 
order  as  they  could  sell,  and  that  they  were  to  pay  for 
such  only  as  they  ordered,  at  the  prices  specified,  with 
the  discount  off,  if  paid  for  under  the  terms  of  the  con- 
tract.   In  brief,  the  essential  contention  of  defendants 
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is,  that,  while  the  contract  or  order  was  given  as  it 
appears  copied  in  or  exhibited  with  the  bill,  it  was  the 
agreement  and  understanding  of  the  parties  that  it  was 
only  an  order  for  such  plows,  of  the  brand  specified  in 
the  order,  as  the  defendants  might  be  able  to  sell  for 
complainant,  and  that  the  plows  were  to  be  shipped  to 
defendants,  or  as  directed,  as  defendants  might  order 
the  same.  In  this  connection,  it  is  insisted  in  the 
answer  that  the  representative  of  the  complainant,  in 
negotiating  the  order,  falsely  represented  the  selling 
quality  of  one  brand  of  the  plows,  for  a  large  number 
of  which  the  order  covered,  and  that  for  this  reason  they 
should  not  be  held  liable  for  all  the  plows,  especially 
of  this  brand,  covered  by  the  order.  It  is  further  in- 
sisted by  defendants  in  their  answer,  that,  in  no  event, 
under  the  contract  properly  construed,  can  the  com- 
plainant recover  for  plows  not  actually  delivered  or 
shipped  at  their  direction,  inasmuch  as,  thus  construed, 
the  contract  is  executory,  and  the  complainant  had  not 
done  everything,  with  respect  to  the  plows  shipped  out, 
necessary  to  vest  the  title  thereto  in  them. 

Under  the  pleadings  as  thus  made  up,  the  parties  in- 
troduced their  evidence.  This  evidence  consists  of  six 
depositions,  with  a  number  of  exhibits,  thereto.  These 
exhibits,  in  the  main,  are  copies  of  letters  passing  be- 
tween the  parties. 

The  chancellor  heard  the  cause  July  23,  1901.  He 
decreed,  in  substance,  that  the  complainant  was  entitled 
to  recover  of  defendants  the  sum  of  |150.41,  the  balance 
due  for  goods  which  had  already  been  delivered  and 
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shipped  out  in  obedience  to  the  order  of  the  defendants. 

2.  That  complainant  was  not  entitled  to  recover  the 
price  of  the  plows  which  it  had  on  hand  unshipped. 

3.  That  the  complainant  recover  of  the  defendant 
the  sum  of  f  150.41. 

4.  That  the  bill  be  dismissed  in  so  far  as  it  seeks  to 
recover  for  goods  now  on  hand  and  unshipped ;  that  the 
exceptions  of  complainant  to  evidence  be  overruled ;  and 
that  the  complainant  and  the  defendants  each  pay  one- 
half  the  cost  of  the  cause. 

< 

Complainant  excepted  to  this  decree  and  prayed  an 
appeal  to  the  supreme  court,  which  was  granted. 

A  subsequent  decree  of  the  court,  embodying  sub- 
stantially a  bill  of  exceptions,  shows  that  complainant 
excepted  to  questions  6  to  11  inclusive,  and  questions 
56,  59,  and  60  of  the  deposition  of  defendant  W.  B. 
Hirsig;  that  complainant  excepted  to  questions  and 
answers  12,  17,  18,  and  19,  and  to  questions  13,  14,  19 
and  20  and  the  answers  thereto,  and  to  the  answer  to 
question  23  in  deposition  of  J.  B.  Deeds.  It  also  shows 
that  these  exceptions  were  overruled  by  the  chancellor. 

The  complainant  assigns  the  following  errors : 

1.  The  chancellor  erred  in  holding  that  the  suit 
could  not  be  maintained  for  the  price  of  the  goods,  not 
actually  shipped  out,  covered  by  the  contract. 

2.  The  chancellor  erred  in  holding  that  a  good,  legal 
and  sufficient  tender  had  been  made  for  the  price  of  the 
goods  received,  and  by  decreeing  that  defendants  were 
released  from  all  cost. 
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3.  The  chancellor  erred  in  overruling  complainant's 
exceptions  to  evidence 

We  may  state,  in  reference  to  the  last  assignment 
above,  that  it  contains  the  questions  and  answers  of 
witnesses  excepted  to,  and  that  these  exceptions  were 
properly  preserved  by  bill  of  exceptions  in  the  court 
below,  or,  to  speak  more  accurately,  in  a  decree  of  the 
court. 

We  may  also  state  that  the  second  assignment  of 
error  does  not,  as  we  understand  the  record,  accurately 
embody  the  holding  and  decree  of  the  chancellor  touch- 
ing the  matter  covered  by  it.  He  did  not  hold  that  the 
defendants  had  made  a  good  and  sufficient  tender  of  the 
sum  due  for  plows  ordered  or  shipped  out  at  their  in- 
stance; nor  did  he  relieve  defendants  of  all  cost.  The 
defendants  tendered  |142.36  as  the  sum  due  for  plows 
ordered  out  by  them.  The  chancellor  held  that  they 
owed  for  these  plows  |150.41.  He  taxed  each  party  with 
half  the  cost. 

Now,  a  careful  analysis  of  the  evidence  establishes  the 
following  facts: 

1.  That  the  defendants  signed  the  order,  or  contract, 
made  a  part  of  the  bill  and  copied  herein,  under  which 
they  agreed,  upon  the  terms  therein  stated,  to  take  the 
number  of  plows  therein  specified  from  complainant. 

2.  The  plows  were  to  be  shipped  to  defendants  at 
Nashville,  or  as  directed  by  them. 

3.  The  complainant  manufactured  the  plows  to  fill' 
the  contract,  printed  the  name  of  the  defendant  firm  on 
them,  and  the  device  agreed  upon. 
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4.  They  shipped  to  defendants,  or  Q,t  their  order, 
under  the  contract,  plows  at  the  value  of  |538.73,  and 
defendants,  before  the  bill  was  filed,  paid  on  this  sum, 
with  other  credits  allowed,  the  sum  of  1398.32,  thus 
leaving  a  balance  of  f  150.41  due  for  plows  actually 
shipped  out. 

5.  The  balance  of  the  plows  called  for  in  the  con- 
tract, according  to  the  contract  prices,  leaving  out  of 
the  count  the  number  of  No.  A  plows,  which  complain- 
ant agreed  to  release  defendants  from  taking,  were 
worth  f890,  and  this  sum  added  to  the  |150.41,  due  for 
plows  actually  shipped  at  the  instance  of  defendants, 
makes  the  sum  of  ^1,040.41,  the  amount  claimed  by 
complainant  in  its  bill. 

6.  The  defendants  were  to  pay  for  the  plows  f.  o.  b. 
cars  at  Jackson,  Tennessee,  in  the  manner  and  upon  the 
terms  stated  in  the  contract.  In  other  words,  com- 
plainant, in  manufacturing  the  plows  and  putting  them 
on  the  cars  at  Jackson,  fully  complied  with  the  contract 
on  its  part. 

7.  The  contention  of  defendants  that  the  order,  or 
contract,  copied  herein,  was  not  understood  and  in- 
tended to  be  an  order  for  the  plows  therein  specified, 
but  as  an  estimate  of  the  probable  number  of  plows  of 
complainant's  make  that  defendants  could  sell,  and  that 
defendants  were  to  pay,  at  the  specified  prices,  only  for 
the  plows  that  they  could  sell  and  that  they  ordered  out, 
is  not,  in  our  opinion,  sustained  by  the  weight  of  the 
evidence.  We  find  in  this  connection,  as  a  fact,  that 
there  was  no  contemporaneous  parol  or  other  agreement 
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or  understanding,  entered  into  at  the  time  the  order  for 
the  plows  was  given,  varying  the  natural  and  legal  pur- 
port of  the  terms  of  the  contract  or  converting  it  into 
a  sale  to  defendants  of  so  many  of  the  plows  called  for 
in  the  order  as  they  should  be  able  to  sell ;  nor  was 
there  any  subsequent  agreement,  by  parol  or  otherwise, 
thus  varying  or  modifying  the  legal  purport  of  the 
order.  The  only  modification  of  the  contract  assented 
to  by  complainant  was,  that  it  agreed  to  release  the  de- 
fendants from  their  obligation  to  take  some  of  the  No. 
A  plows  called  for  in  the  order  or  contract 

8.  The  complainant  manufactured  for  defendants 
the  plows  called  for  by  the  contract,  and  in  accordance 
with  its  conditions,  and  it  repeatedly,  by  letter,  called 
upon  defendants  to  give  it  direction  as  to  their  ship- 
ment, which  they  declined  to  do.  The  complainant  did 
not  load  the  plows  on  the  cars  at  Jackson,  because  de- 
fendants refused  to  give  it  shipping  directions,  and 
finally  declined  altogether  to  take  any  more  plows ;  and 
complainant  had  the  plows  on  hand  stored  in  its  ware- 
rooms,  and  notified  the  defendants  that  it  had  the  plows 
subject  to  their  order,  and  that  it  was  ready  to  load 
them  on  the  cars  and  ship  them  out  as  directed  by  it; 
and  it  had  the  plows  on  hand  when  this  bill  was  filed, 
and  offered  to  ship  them  out  as  directed  by  defendants. 
The  defendants  refused  to  take  them,  or  to  give  com- 
plainant any  direction  as  to  shipping  the  plows. 

These  are  the  facts  of  the  case,  in  brief,  as  we  find 
them  in  the  record. 

Now,  it  is  manifest  from  the  facts  found,  that  com- 
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plainant  did  everything  it  was  required  to  do  under  its 
contract  with  defendants^  except  load  the  plows  on  the 
cars  at  Jackson,  and  this  it  did  not  do,  and 
could  not  do,  as  the  defendants  failed  and  refused 
to  give  it  shipping  directions  as  they  agreed 
to  do  in  the  contract,  and  finally  refused  to  take 
the  plows.  The  complainant  made  the  plows,  painted 
the  name  of  defendants  on  them,  and  set  them  apart 
for  defendants.  It  would  have  been  a  piece  of  useless 
expense,  as  well  as  folly,  for  complainant  to  have  loaded 
the  plows  on  the  cars,  and  tiien  have  notified  defendants 
of  the  fact  that  the  plows  were  on  the  cars  at  Jackson 
subject  to  their  order,  after  defendants  notified  it  that 
they  would  not  take  them  at  all. 

When  the  seller  of  personal  property  does  all  that  he 
is  required  to  do  under  the  contract  of  sale,  or  all  that 
the  purchaser  will  permit  him  to  do,  and  separates  and 
sets  apart  the  property  sold,  for  the  purchaser,  and 
notifies  him  that  the  property  is  there  to  be  shipped  to 
him,  or  as  directed  by  him,  as  provided  for  in  the  con- 
tract of  sale,  we  are  of  the  opinion  that,  upon  the  refusal 
of  the  purchaser  to  take  the  property,  the  seller  can  sue 
him  and  recover  the  contract  price  of  the  property. 
Bond  V.  Oreenwald  &  Co.,  4  Heisk.,  453,  et  seq.,  and 
eases  cited ;  Tiedeman.  on  Sales,  333 ;  Benjamin  on  Salesy 
217  et  seq. 

A  sale  of  personal  property  passes  the  title,  as  be- 
tween the  vendor  and  vendee,  when  the  property  has 
been  designated  and  set  apart  by  the  former,  if  such  is 
the  intent  of  the  parties,  although  the  vendor  is  not  to 
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make  delivery  of  the  goods  until  afterwards.  Benjamin 
on  Sales,  57;  2  Kent's  Com.,  671;  Commonwealth  v. 
Hess,  33  Am.  St.  Kep.,  810-19 ;  Wassanhoehr  v.  Boulter, 
30  Am.  St.  Rep.,  348,  note  and  cases  collected;  Ford  v. 
Ins.  Co.,  99  Am.  Dec.,  670,  note  cases  cited;  Bush  v. 
Barfield,  1  Cold.,  93 ;  Williams  V.  Allen,  10  Hum.,  337 ; 
Bawls  V.  Patterson,  1  Bax.,  372. 

Of  course,  the  question  of  whether  a  sale  of  personal 
property  is  complete  or  only  executory,  is  to  be  deter- 
mined from  the  intent  of  the  parties  as  gathered  from 
the  contract,  the  nature  and  situation  of  the  thing  sold, 
and  the  circumstances  surrounding  the  sale.  Osborne 
V.  Francis,  45  Am.  St.  Rep,  859.  And,  as  a  general 
proposition,  a  sale  is  not  complete,  but  remains  execu- 
tory, if  anything  is  yet  to  be  done  by  either  party  before 
delivery — as,  for  example,  to  determine  the  price,  quan- 
tity or  identity  of  the  thing  sold.  Foley  v.  Felrath,  39 
Am.  St.  Rep.,  39,  cases  cited. 

Where  the  complainant  has  done  everything  that  he 
is  required  to  do  under  the  contract,  except  such  as  the 
defendant,  or  purchaser,  refuses  to  permit  him  to  do, 
the  contract  of  sale  will  be  treated  aA  complete  between 
the  seller  and  purchaser,  and  the  seller  may,  nothing 
further  appearing,  sue  and  recover  the  contract  price. 
Authorities  supra. 

These  principles  of  law,  under  the  facts  found,  con- 
trol this  case. 

We  are  of  the  opinion  that  the  complainant  was  en- 
,  titled  to  recover  not  only  for  the  plows  actually  shipped 
out  at  the  instance  of  defendants,  but  for  the  plows 
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mannfactured  for  defendants  under  the  contract,  and 
designated  and  set  apart  for  the  defendants,  and  especi- 
ally is  this  so,  as  the  complainant  had  the  plows  marked 
and  designated  and  set  apart  for  the  defendants,  and 
offered  to  ship  them  out  as  directed  by  defendants,  in 
accordance  with  the  contract  The  fact  that  the  com- 
plainant had  the  right  to  consider  the  contract  as  aban- 
doned by  the  defendants,  and  sell  the  property,  and 
recover  from  the  defendants  the  difference  between  the 
price  realized  at  such  sale  and  the  contract  price  of  the 
sale  to  defendants,  does  not,  as  we  understand  the  law, 
prevent  it  from  suing  for  the  contract  price  of  the  goods 
in  the  first  instance. 

It  results  that  the  learned  chancellor  was  in  error  in 
not  giving  complainant  a  decree  for  the  contract  price 
of  the  plows  shipped  out,  as  well  as  those  manufactured 
under  the  contract,  and  set  apart  and  designated,  under 
the  contract,  for  the  defendants. 

A  decree  will  be  entered  here  for  the  complainant  for 
11,040.41  and  interest  thereon  from  the  filing  of  the 
bill  against  the  defendants,  and  for  the  cost  of  the  cause. 
Of  course  the  defendants  may  take  the  plows  on  hand, 
or  the  complainant  may  levy  upon  the  plows  and  sell 
them,  and  hold  the  defendants  for  whatever  the  sum 
realized  falls  short  of  paying  the  decree  herein  given 
it  against  defendants. 

Our  finding  pf  facts  perhaps  makes  it  unnecessary  to 
specifically  pass  upon  the  exceptions  to  evidence  inter- 
posed in  the  court  below  to  questions  and  the  answers 
thereto  by  the  complainant,  and  which  exceptions  were 
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properly  presented.  We  may  say,  however,  that  in  our 
opinion  most  of  the  exceptions  were  well  taken. 

Most  of  these  questions  and  answers  were  directed  to 
the  establishment  of  a  previous  or  contemporaneous 
agreement  varying  or  changing  the  written  contract  of 
the  parties.  No  parol  defeasance  of  the  written  con- 
tract was  alleged  in  the  answer.  Nor  was  there  evidence 
offered  to  establish  a  subsequent  parol  contract  modi- 
fying the  written  contract.  Nor  was  any  allegation  in 
the  answer  made  to  that  effect,  and  neither  was  there 
evidence  offered  to  show  that  the  contract  of  the  parties 
was  partly  in  writing  and  partly  in  parol.  But  with 
this  evidence  excepted  to,  admitted  and  considered  we 
are  of  opinion,  that  it  fails  to  show,  when  viewed  in  the 
light  of  all  the  evidence  in  the  record,  that  the  written 
contract  was  not  the  actual  and  full  contract  between 
the  parties.    Decree  for  complainants  as  above  directed. 

The  other  judges  concur. 
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Hadlet  v.  Queen  City  Camp  No.  27,  W.  O.  W.  et  al. 

(NASHVILLE.     DECEMBER  2,  1901.) 

Affirmed  by  the  Supreme  Conrt  without  modiflcation,  March  27,  1902. 

1.  BENEFIT  SOCIETY.  Insurance.  Change  in  Laws  of  Order 
Not  Retroactive. 

The  beneficiary  of  insurance  effected  In  the  Woodmen  of  the 
World,  a  mutual  benefit  society,  was  the  brother-in-law  of  the 
insured.  At  the  time  said  contract  was  made,  the  laws  of  the 
order  permitted  the  naming  of  a  brother-in-law  as  beneficiary. 
After  the  policy  had  been  in  force  some  years,  said  laws  were 
so  changed  as  to  require  that  the  beneficiary  should  be  a  blood 
relative  of  the  insured.  It  does  not  appear  that  the  insured 
ever  agreed  to  said  change  or  ever  had  more  than  constructive 
knowledge  of  it.  The  beneficiary  had  no  knowledge  or  notice 
of  said  change.  The  certificate  was  never  changed  to  con- 
form to  the  law  as  amended,  but  dues  and  assessments  were 
paid  as  formerly  by  the  insured  and  accepted  by  the  order. 
It  was  provided  in  the  application  for  membership  in  the  order 
that  "the  provisions  of  the  constitution  and  laws  of  the  order 
now  existing  or  hereafter  adopted  shall  form  a  part  of  the 
certificate  issued  hereon,  whether  printed  on  or  referred  to  in 
such  certificate  or  not." 

Eeldi  The  legislation  making  the  change  in  the  laws  of  the  order 
as  to  the  beneficiary,  not  being  expressly  made  to  apply  to 
existing  contracts,  was  prospective  only  and  not  retroactive, 
and  had  no  effect  on  the  contract  theretofore  made.  {Post,  pp. 
480-433,  444,  447.) 

Cited:  Gaut  v.  Supreme  Council  A.  L.  H.,  23  Pickle,  603;  117  Ind. 
497;  168  Pa.  St.  377;  37  C.  C.  A.  Repts.  654;  Bacon  on  Benefit 
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Societies,  sec.  237;  22  Ore.  271;  64  Am.  St  Repts.  596;  10& 
Mich.  283;  110  Mich.  487;  Williamson  y.  Railroad,  —  N.  J.  Eq. 
311. 


PROM  MONTGOMERY. 


Appeal  from  the  Chancery  Court  of  Montgomery 
County — J.  S.  Gribble^  Chancellor. 

B.  L.  Rice,  J.  D.  Tyler  and  H.  N.  Leech^  for  Mrs. 
Hadley. 

Qholson  &  Lylb  &  Pbay,  for  defendant,  Daniel  W. 
Cory. 


[Two  opinions  were  delivered  in  this  case,  it  haying 
been  twice  before  the  court,  as  shown  within,  p.  433.  The 
second  opinion  in  point  of  time,  filed  December  2,  1901, 
is  found  post,  p.  433,  and  expressly  adopts  and  makes 
part  thereof  the  first  opinion  delivered,  filed  February 
25,  1901,  and  being  as  follows,  viz. :] 


Barton,  J. — ^The  contest  in  this  case  is  over  the  pro- 
ceeds of  a  benefit  certificate  on  the  life  of  Byron  F.  Had- 
ley, deceased,  who  was  a  member  of  the  Queen  City 
Lodge  No.  27,  Woodmen  of  the  World,  at  the  time  of 
his  death  in  1899.  The  case  has  come  before  us  in  a 
very  peculiar  shape,  that  is  to  say  from  a  decree  over- 
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ruling  a  demnrrer  to  a  cross-bill^  the  original  bill  being 
left  undisposed  of  and  pending  in  the  chancery  court. 
For  a  clear  statement  of  the  case  just  as  it  stands  be^ 
fore  us  it  becomes  necessary  to  recite  at  some  length  the 
substance  and  effect  of  the  original  and  of  the  cross-bill. 
The  original  bill  was  filed  by  Mrs.  MoUie  D.  Hadley, 
of  Montgomery  county,  who  is  the  widow  of  Byron  F. 
Hadley,  upon  whose  life  the  certificate  was  issued.  The 
bill  was  filed  against  the  local  camp  of  the  order  and 
its  officers,  against  the  First  National  Bank  of  Clarks- 
ville,  and  against  Daniel  C.  Cory,  a  resident  of  Mas- 
sachusetts, who  claimed  the  proceeds  of  the  certificate. 
The  bill  avers  that  among  other  life  insurance  carried 
by  her  husband  there  was  a  policy  No.  1479  for  |3,000 
in  this  order,  which  was  issued  on  April  1,  1896,  by  the 
local  lodge,  and  prior  to  the  marriage  of  the  complain- 
ant and  Byron  F.  Hadley ;  that  this  certificate  or  policy 
was  made  payable  to  Daniel  W.  Cory,  and  that  in  the 
face  of  the  policy  it  was  stated  that  Cory  was  a  brother- 
in-law  to  Byron  F.  Hadley,  which  the  bill  charges  was 
a  fact,  Cory  having  married  a  half  sister  of  Hadley, 
and,  as  the  bill  charges,  was  then  living  in  Massachu- 
setts. It  is  averred  that  this  policy  of  insurance  was 
issued  to  Hadley  and  made  payable  to  defendant  Cory 
for  the  sole  purpose  of  securing  a  debt  due  from  Had- 
ley to  Daniel  W.  Cory,  the  debt  having  been  contracted 
while  the  complainant's  husband  was  taking  his  medical 
course  at  college,  and  that  the  debt  originally  amounted 
to  not  exceeding  f 800,  though  she  was  not  informed  as 
to  the  exact  amount  of  the  debt  as  it  originally  stood, 
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but  she  avers  that  the  policy  was  made  payable  to  Cory 
for  the  sole  purpose  of  securing  this  debt  due  from  her 
late  husband,  although  it  was  not  stated  on  the  face  of 
the  policy  that  such  was  the  case. 

The  bill  further  avers  that  every  premium  paid  on 
the  policy  was  paid  by  her  late  husband  and  that  he  at 
all  tiipes  kept  up  his  dues  and  premiums,  and  received 
no  assistance  from  Cory  or  his  wife  or  any  one  else.  She 
further  charges  that  the  debt  that  had  been  owing  to 
Cory  had  been  fully  paid;  that  her  husband  had  fre- 
quently stated  that  he  would  have  the  policy  changed, 
but  had  neglected  to  do  so ;  that  the  defendant  Cory  had 
no  insurable  interest  in  the  life  of  Hadley  as  a  matter 
of  law,  and  had  in  fact  no  insurable  interest  in  his  life 
under  the  rules,  by-laws  and  r^ulations  of  the  order  of 
the  Woodmen  of  the  World.  The  bill  then  sets  out  the 
clause  of  the  constitution  of  the  order  of  the  Woodmen 
of  the  World  relating  to  beneficiaries  under  policies  of 
insurance,  which  it  is  said  is  as  follows : 

"Sec.  3 :  The  object  of  the  order  shall  be  to  combine 
white  male  persons  of  sound  bodily  health,  exemplary 
habits  and  good  moral  character  between  the  ages  of  18 
and  52  years  into  a  secret  fraternal  beneficiary  and  bene* 
volent  order,  provide  funds  for  their  relief,  comfort  the 
sick  and  cheer  the  unfortunate  by  attentive  administra- 
tion in  sorrow  and  distress,  promote  fraternal  love  and 
unity,  create  a  fund  from  which  on  reasonable  and  satis- 
factory proof  of  death  of  a  beneficiary  member  who  has 
complied  with  all  the  requirements  of  the  order  there 
shall  be  paid  a  sum  not  to  exceed  |3,000,  to  the  person 
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or  persons  named  in  his  certificate  as  beneficiary  or  bene- 
ficiaries, which  beneficiary  or  beneficiaries  shall  be  his 
wife,  children,  adopted  children,  parents,  brothers,  sis- 
ters, or  other  blood  relations,  or  to  persons  dependent 
on  the  member,  from  which  there  shall  be  erected  a 
tombstone  or  monument  at  the  grave  of  every  such  de- 
ceased member,  and  from  which  there  shall  be  paid  ben- 
efits to  its  members  on  account  of  total,  permanent  phy- 
sical disability  from  old  age.  The  name  or  names  of 
the  beneficiary  or  beneficiaries  shall  be  written  in  every 
beneficiary  certificate  issues.  In  cases  where  such  bene- 
fits are  payable  to  one  of  the  relations  named  herein  who 
shall  at  the  time  of  the  death  of  a  member  be  also  de- 
ceased, and  no  new  designation  has  been  made  as  here- 
inafter provided  during  life,  the  benefit  shall  be  due  and 
payable  to  the  next  living  blood  relation  in  the  order 
named  in  this  section.  If  there  be  no  such  relatives, 
then  said  benefit  shall  be  forfeited  to  and  remain  in  the 
beneficiary  fund." 

It  is  therefore  insisted  by  the  bill  that  under  the  by- 
laws, constitution  and  rules  of  the  order,  Cory  was  not 
and  could  not  be  a  legal  beneficiary,  and  that  therefore 
the  result  was  the  same  as  if  no  beneficiary  had  been 
named  in  the  certificate  and  that  for  that  reason  the 
complainant  was  entitled  to  recover. 

It  was  further  stated  that  the  organization  did  not 
contest  the  validity  of  the  claim,  and  was  willing  to  pay 
the  sum  of  f3,000  to  whomsoever  the  same  might  be- 
long, and  that  the  defendant  Gory  had  already  drawn 
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a  draft  on  the  organization^  through  the  First  National 
Bank  of  Clarksville,  for  f3,000,  and  had  attached 
thereto  the  policy  of  insurance,  with  directions  to  col- 
lect and  remit  to  him  at  New  Bedford,  Massachusetts. 
The  bill  asks  for  an  injunction  and  decree  in  favor  of 
complainant. 

The,  Woodmen  of  the  World  through  its  Sovereign 
Camp  filed  an  answer,  in  which  it  admits  the  insurance 
of  Byron  F.  Hadley,  his  death,  that  the  complainant  is 
his  widow,  that  it  has  no  contest  to  make  as  against  the 
claim  for  insurance,  and  is  willing  to  have  the  rights  of 
the  parties  all  settled  by  this  court.  This  answer  says 
that  the  objects  of  the  respondent  as  an  order  are  set 
out  correctly  in  the  quotation  made  from  its  constitu- 
tion. Then  sets  out  that  Dr.  Byron  Foster  Hadley 
made  application  to  become  a  member  of  the  order  on 
March  19,  1896,  and  in  the  same  he  stated  as  follows: 
"I  direct  that  a  beneficiary's  certificate  be  issued  pay- 
able at  my  death  to  Daniel  W.  Cory,  my  brother-in-law. 
If  said  beneficiary  should  not  survive  me,  same  shall 
be  paid  to  my  nearest  relative  in  the  order  named  in  the 
constitution  of  the  order.'' 

It  was  further  said  that  said  certificate  further  stip- 
ulates :  "It  is  agreed  that  all  the  provisions  of  the  con- 
stitution and  laws  of  the  order  now  existing  or  here- 
after adopted  shall  form  a  part  of  the  certificate  issued 
hereon,  whether  printed  on  or  referred  to  in  such  cer- 
tificate or  not." 

It  is  stated  that  Dr.  Hadley  died  ITovember  16,  1899, 
and  that  there  had  been  a  material  change  on  the  sub- 
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ject  of  beneficiaries  of  respondent  as  an  order  since  his 
application  was  made  and  since  the  certificate  was  is- 
sued April  1, 1896 ;  that  when  the  certificate  was  issued 
to  him  the  constitution  provided  that  there  should  be 
p^id  a  sum  not  exceeding  |3,000  to  his  wife,  children, 
adopted  children,  parents,  brothers,  sisters,  or  other  rel- 
atives, a£Qanced  wife  or  persons  dependent  upon  said 
deceased  member  in  the  order  named,  etc.  This  answer 
further  shows  that  the  constitution  as  to  this  matter 
was  changed  on  March  I,  1897,  so  as  to  read  as  set  out 
in  the  complainant's  bill;  that  is  to  say,  instead  of  to 
"other  relatives"  the  words  were,  or  "other  blood  rela- 
tions." 

The  answer  further  says  respondent  insists  that  there 
is  no  liability  to  Daniel  W.  Cory  on  the  certificate  in- 
volved in  this  suit,  and  states  in  its  view  the  only  ques- 
tion presented  is  that  at  the  time  of  the  death  of  Dr. 
Hadley,  Daniel  W.  Cory  having  been  eliminated  as  a 
beneficiarv,  if  he  ever  had  been  one  under  the  certificate 
of  insurance,  whether  the  complainant,  as  his  wife,  is 
entitled,  under  the  statute  of  Tennessee,  to  recover  the 
insurance  involved  in  this  case. 

D.  W.  Cory  filed  an  answer  and  cross-bill,  in  which 
the  insurance  and  death  of 'Byron  P.  Hadley  are  ad- 
mitted. It  is  admitted  that  Hadley  and  the  complain- 
ant were  husband  and  wife  and  that  there  were  no  chil- 
dren from  their  marriage.  The  answer  further  avers 
that  the  father  of  Hadley  died  a  long  time  ago,  leaving 
the  family,  a  widow  and  several  children,  in  poor  cir- 
cumstances; that  the  respondent,  having  married  an 
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older  sister^  was  looked  to  in  the  dual  relation  of  a 
father  and  older  brother  by  the  children;  that  it  was 
necessary  for  these  children,  to  labor  to  support  them- 
selves and  their  widowed  mother,  and  that  respondent 
aided  them  as  far  as  he  could,  being  a  man  of  limited 
means.  Young  Hadley  undertook  at  first  to  learn  a 
trade  and  worked  for  a  while  as  an  apprentice  to  a  me- 
chanic, earning  but  small  wages,  but  that  he  was  am- 
bitious and  desired  afterwards  to  become  a  dentist,  and 
sought  the  aid  of  respondent  in  taking  the  necessary 
course  at  school,  promising  to  repay  all  board  and  cash 
furnished,  that  respondent  agreed  to  this  arrangement, 
although  it  was  at  times  enerous  upon  him,  and  that 
with  the  means  thus  furnished  young  Hadley  was  able 
to  attend  Harvard  University,  where  he  was  fitted  and 
graduated  as  a  dentist;  that  a  strict  account  was  kept 
of  the  cash  furnished  also  the  time  which  young  Had- 
ley owed  for  board ;  that  the  account,  fully  itemized,  is 
just,  correct  and  unpaid,  has  been  proved  as  required 
by  law  and  is  made  a  part  of  the  bill  exhibit  No.  1.  It 
is  further  averred  that  this  debt  was  always  considered 
a  debt  of  honor,  and  that  he  had  repeatedly  promised  to 
pay  the  same,  that  these  promises  he  continued  to  make 
as  long  as  he  lived,  and  the  cross  bill  sets  out  certain 
letters  alleged  to  have  been  written  by  B.  F.  Hadley, 
deceased,  to  his  sister,  one  of  these  letters  being  dated 
May  19,  1899.  In  this  letter  he  says  "I  felt  that  with 
good  health  I  could  pay  Dan  after  I  had  gotten  started 
here  good,  and  I  feel  so  now.  I  took  out  a  policy  in  the 
W.  O.  W.  in  his  name.     He  holds  the  policy  for  f3,000. 
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If  I  died  he  would  get  his  money.  After  I  had  paid  Dan 
I  intended  to  tell  her,  and  feel  the  same  now.  Dan  will 
be  paid  in  full.  Everything  is  coming  out  all  right,  and 
it  will  only  be  a  matter  of  little  time  when  Dan  will 
begin  to  realize  from  his  very  bad  investment  In- 
another  letter  written  on  Oct.  11  he  said :  "Dear  Liz- 
zie: I  enclose  check  for  |25.  I  wish  it  was  for  more. 
Further  than  that,  I  sincerely  wish  it  was  the  last  in- 
stead of  the  first.  Possibly  the  time  will  come  that  you 
will  see  that  I  am  not  so  ungrateful  as  you  seem  to 
think  me.  I  will  name  no  stated  sum  to  be  paid  each 
month,  but  will  try  to  send  you  check  for  an  amount 
whatever  it  is.    The  bill  will  be  paid  in  full." 

It  is  further  alleged  that  the  policy  was  taken  out  by 
Hadley.  Respondent  was  named  as  beneficiary  therein. 
It  was  delivered  to  him  and  he  had  held  it  since  until 
he  had  sent  it  for  payment  to  the  First  National  Bank 
of  Clarksville  with  the  draft  attached.  The  answer  fur- 
ther says  that  respondent  would  be  entitled  to  collect 
the  full  amount  of  the  policy  even  if  there  was  no  in- 
debtedness due  from  said  Hadley.  But  inasmuch  as 
the  debt  exceeds  the  amount  of  the  policy  he  is  entitled 
to  it  in  any  event.  This  cross-bill  and  answer  further 
says,  as  to  the  insurable  interest  of  respondent  in  the 
life  of  said  decedent,  about  which  so  much  is  said  in  the 
original  bill  and  in  the  answer  of  said  Sovereign  Camp : 
"Respondent  says  that  he  denies  that  any  change  has 
been  made  in  fact  in  any  of  the  laws,  constitution  or  con- 
stitutions of  said  order  since  the  issuance  of  said  policy. 
He  also  denies  that  in  fact  any  of  the  portions  of  the 
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constitution  and  laws  quoted  in  said  bill  and  answer 
were  in  existence  at  the  time  said  policy  was  issued; 
that  they  are  now  or  were  at  the  death  of  said  Hadley 
in  effect  as  laws  or  constitution  of  said  order;  that  he 
is  informed,  believes  and  charges  that  at  the  time  said 
policy  was  issued  there  was  no  law,  rule,  constitution 
or  provision  which  prevented  him,  as  brother-in-law, 
from  being  named  as  a  beneficiary  in  said  policy,  and 
he  is  advised  if  there  was  such  no  advantage  can  now 
be  taken  of  it  by  said  order  to  the  injury  of  this  respon- 
dent, or  of  any  one  claiming  by  or  through  said  Hadley; 
that  having  issued  the  policy,  the  order  cannot  defend 
by  claiming  that  the  policy  was  not  issued  according  to 
its  laws;  that  he  is  further  advised  that  the  provisions 
of  the  laws  in  the  order  making  all  future  laws  and 
changes  in  its  constitution  parts  of  the  contract  of  in- 
surance, do  not  apply  to  policies  issued  to  the  extent  of 
rendering  void  such  policies  and  relieving  entirely  the 
order  from  any  and  all  liability  thereon;  that  such 
changes,  if  given  the  effect  in  said  answer,  would  be  re- 
troactive, would  be  contrary  to  all  law  as  well  as  public 
policy  and  therefore  void ;  that  at  most  the  insured  and 
holder  of  the  policy  in  case  of  transfer,  or  the  benefi- 
ciary where  the  latter  held  the  policy,  would  certainly 
be  given  actual  notice  of  the  change  affecting  their  pol- 
icy and  a  chance  to  come  within  the  rule;  that  respon- 
dent states  as  a  fact  that  he  is  not  and  has  never  been 
a  member  of  said  order;  that  he  had  no  notice  of  any 
kind,  of  any  law  affecting  the  validity  of  his  policy  and 
that  he  is  informed,  believes  and  charges  that  no  notice 
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of  any  kind  was  given  said  Hadley ;  that  on  the  contrary 
said  order  continued  to  accept  premiums^  dues  and  as- 
sessments on  said  policy  not  only  till  the  death  of  said 
Hadley  but  since,  as  will  be  shown.  The  answer  and 
cross-bill  further  avers  that  if  such  changes  could  aflfect 
the  members  they  could  not  aflfect  himself  or  third 
party.  He  further  insists  that  the  order  is  now  estopped 
from  pleading  and  relying  upon  the  validity  of  the 
policy;  that  the  order  had  written  him  acknowledging 
the  validity  of  the  policy,  the  correctness  of  the  proofs 
of  death.  He  then  sets  out  a  letter  from  one  of  the  of- 
ficers of  the  order  in  regard  to  the  policy  and  probable 
litigation.  The  cross-bill  then  charges  that  Cory  is  in- 
formed, believes  and  charges  that  there  is  collusion  be- 
tween complainant  and  the  Sovereign  Camp  by  which 
it  is  hoped  to  defeat  respondent  in  the  collection  of  his 
Just  claim ;  that  soon  after  the  bill  was  filed  in  the  cause 
his  attorney  went  to  the  attorneys  for  complainant  and 
offered  to  sign  an  agreement  by  which  the  proceeds  of 
the  policy  might  be  paid  into  court,  neither  party  waiv- 
ing any  notice.  This  was  first  agreed  to  but  the  agree- 
ment was  afterwards  withdrawn  by  the  attorneys,  who 
said  their  clients  disapproved  it.  The  answer  further 
says  that  the  respondent  denies  each  and  every  allega- 
tion contained  in  the  original  bill  inconsistent  with  the 
statements  of  this  answer,  and  asks  that  the  answer  be 
filed  as  a  cross-bill  and  for  a  decree  in  his  favor  for  the 
amount  of  the  policy. 

An  account  against  the  estate  of  B.  F.  Hadley  is  filed 
as  an  exhibit  to  the  cross-bill  and  is  sworn  to,  the  ac- 
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count  with  interest  aggregating  14,116.62.  The  benefi- 
ciary certificate  is  filed  as  an  exhibit  to  this  cross-bill. 
On  its  face  it  shows  that  it  is  payable,  on  the  death  of 
Byron  P.  Hadley,  to  his  brother-in-law,  Daniel  W.  Cory. 

An  agreed  decree  was  entered  in  the  case  on  the  first 
Monday  in  October,  1900,  which  recites  as  follows: 

"The  parties  hereto  being  desirous  of  trying  this 
cause  at  this  term  on  demurrer  of  the  defendant  Sover- 
eign Camp  Woodmen  of  the  World,  but  the  answer  and 
cross-bill  of  defendant  Cory  having  denied  that  there 
were  any  provisions  in  the  constitution  and  by-laws  of 
the  order  of  the  Woodmen  of  the  World  that  prevented  i 

the  defendant  Cory  from  being  named  as  a  beneficiary  at 
the  issuance  of  the  policy  or  from  continuing  as  such 
beneficiary  until  the  death  of  Hadley,  and  especially 
denying  that  the  provisions  of  the  constitution  and  by- 
laws set  out  in  the  original  bill  and  in  the  answer  of 
said  Sovereign  Camp  had  been  legally  passed  and  were 
in  existence  at  the  time  of  the  death  of  said  Hadley, 
now,  in  order  to  get  a  trial  at  this  term  on  said  demur- 
rer, it  is  agreed  that  said  Cory  will  withdraw  all  such 
parts  of  his  answer  and  cross-bill  as  deny  that  the  con- 
stitution and  by-laws  as  quoted  in  the  answer  of  said 
Sovereign  Camp  were  in  existence  and  effect  and  had 
been  legally  passed  at  the  times  therein  stated.  But  it 
is  distinctly  understood  and  agreed  that  if  the  decision 
of  the  chancery  court  or  either  of  the  appellate  courts 
on  said  demurrer  should  be  adverse  to  the  contention  of 
said  Cory,  he  is  to  have  the  right,  and  it  is  hereby  dis- 
tinctly understood  and  agreed,  that  he  the  said  Cory 
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may,  after  sach  adverse  decision,  amend  said  answer 
and  cross-bill  so  as  to  deny  that  said  constitution  and 
by-laws  and  amendments  as  quoted  in  the  answer  of 
said  Sovereign  Gamp  herein,  were  in  existence  or  in  ef- 
fect, or  had  been  passed  legally  or  otherwise  as  claimed 
in  said^answer,  and  that  the  cause  may  be  remanded  if 
decided  in  either  of  the  appellate  courts,  so  that  the 
amendment  may  be  made  and  all  competent  testimony, 
taken  under  the  issues  raised  after  such  amendment. 
In  other  words,  the  said  Cory  shall  be  put  in  statu  quo 
as  if  he  had  not  agreed  to  withdraw  the  allegations  in 
his  answer  and  cross-bill  as  to  said  constitution  and 
by-laws. 

^^This  is  entered  as  an  agreed  order  before  the  hearing 
of  said  demurrer.    November  9,  1900." 

The  demurrer  of  the  order  was  in  substance  as  fol- 
lows: 
« 

1.  That  there  are  no  facts  set  out  in  the  cross-bill  on 
which  to  base  any  legal  liability  against  the  respondent 
on  the  contract  of  insurance  which  is  the  subject-matter 
of  the  litigation. 

2.  That  the  cross-complainant  shows  upon  the  face 
of  the  bill  that  he  could  not,  under  the  constitution  and 
by-laws  of  respondent  and  the  contract  of  insurance 
made  with  the  late  Dr.  Hadley,  have  any  legal  right  to 
recover  on  the  contract  of  insurance. 

3.  That  there  is  no  case  of  fraud  in  law  or  fact  made 
out  in  the  cross-bill  of  complainant  whereby  any  rights 
of  the  cross-complainant  have  been  or  could  be  affected. 

The  cause  was  heard  on  this  demurrer,  which  was 
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overruled,  and  thereupon  the  original  complainant  and 
the  Sovereign  Camp  Woodmen  of  the  World  appealed 
and  have  assigned  errors. 

It  is  not  entirely  clear  as  to  exactly  how  far  counsel 
intended  their  agreement  in  relation  to  the  answer  and 
cross-bill  of  Cory  to  go.  It  is  clear  that  they  intended 
to  withdraw  some  of  the  denials  and  some  of  the  alle- 
gations of  the  cross-bill ;  and  we  assume  that  it  was  also 
intended  for  the  purpose,  at  least  of  passing  upon  the 
demurrer,  to  admit  that  the  statements  of  the  original 
bill  and  of  the  answer  of  the  Woodmen  of  the  World  to 
the  original  bill  in  regard  to  the  provisions  of  the  con- 
stitution and  by-laws  of  the  order,  should  be  admitted 
or  treated  as  admitted.  It  is  a  matter  of  some  doubt  as 
to  how  far  a  practice  of  this  kind  should  be  encouraged 
by  the  courts,  as  it  would  seem  in  a  measure  to  present 
an  abstract  question  for  our  decision  without  that  de- 
cision being  at  all  determinative  of  the  controversy.  But 
as  the  case  will  doubtless  go  to  the  supreme  court,  we 
leave  this  question  of  practice  to  be  passed  upon  by  that 
court,  and  we  treat  the  cross-bill  as  containing  what  we 
understand  the  purpose  of  counsel  is  to  have  it  show, 
the  statements  incorporating  the  provisions  and  by-laws 
upon  the  subject  of  who  may  be  beneficiaries  as  they 
are  said  to  have  existed  both  at  the  time  the  insurance 
was  procured  and  policy  issued  and  at  the  time  of  the 
death  of  Dr.  Hadley.  Then  as  we  understand  the  case 
at  the  time  of  the  issuance  of  a  policy  which  was  made 
"payable  to  D.  W.  Cory,  my  brother-in-law,^^  the  by-laws 
provided  that  on  the  death  of  a  member  who  had  com- 


APPEALS  EEPORTS,  VOL.  1.  427 

Hadley  v.  W.  0.  W.  Lodge. 

plied  with  the  lawful  requirements  of  the  order  there 
shall  be  paid  a  sum,  not  to  exceed  |3,000,  to  his  wife, 
adopted  children,  parents,  brothers,  sisters,  op  other 
relatives,  affianced  wife  or  persons  dependent  upon  said 
deceased  member  in  the  order  named ;  that  the  names  of 
the  beneficiaries  shall  be  written  in  every  benefit  certifi- 
cate issued,  and  that  in  case  the  benefits  are  payable  to 
one  of  the  relatives  named,  who  shall  at  the  time  of  the 
death  of  a  member  be  also  deceased,  and  no  designation 
or  change  has  been  made  by  any  member  in  writing 
upon  his  certificate  during  life,  the  benefit  shall  be  due 
and  payable  to  the  next  living  relative  in  the  order 
named  in  this  section ;  that  after  the  policy  was  so  issued 
a  change  was  made  in  the  constitution  of  the  order  on 
May  1,  1897,  and  that  by  this  change  the  constitution 
was  made  to  read  and  provide  that  there  shall  be  a  sum 
not  to  exceed  (3,000  paid  to  the  person  or  persons  named 
in  his  certificate  as  beneficiary  or  beneficiaries,  which 
beneficiary  or  beneficiaries  shall  be  his  wife,  children, 
adopted  children,  parents,  brothers,  sisters,  or  other 
blood  relations,  or  to  persons  dependent  upon  the  mem- 
ber, the  material  change  being  from  the  words  "or  other 
relatives"  to  the  words  "or  other  blood  relations," 
though  there  was  also  a  change  in  the  language  by  the 
use  after  the  words  "beneficiary  or  beneficiaries,"  of  the 
words  "shall  be." 

Such,  then,  we  gather  from  the  cross-bill,  as  construed 
by  the  agreement,  are  the  provisions  of  the  constitution 
and  by-laws  of  the  order  at  the  time  of  the  issuance  of 
the  policy,  and  such  was  the  change  made  afterwards 
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and  in  force  and  effect  at  the  time  of  the  death  of 
Hadley. 

It  also  appears  from  the  cross-bill  that  Hadley  was 
largely  indebted  to  Gory  at  the  time  of  the  issuance  of 
this  policy  or  certificate  and  at  the  time  of  his  death, 
the  indebtedness  exceeding  the  amount  of  the  insurance. 
It  further  appears  from  the  cross-bill  that  Gory  was  not 
only  the  brother-in-law  but  was  the  creditor  of  Hadley, 
and  that  Hadley  had  the  policy  issued  to  his  brother- 
in-law  for  the  purpose  of  securing  this  debt,  which  he 
owed  for  board  furnished  and  money  furnished  to  en- 
able him  to  complete  his  education  and  to  take  a  course 
in  dentistry.  So  the  insurable  interest,  if  any,  which 
Gory  had  was  that  of  a  brother-in-law,  and  was  that 
which  he  had  in  the  life  of  a  brother-in-law  who  was 
largely  indebted  to  him  for  money  furnished  to  complete 
his  education,  and  furnished  at  a  time,  according  to  the 
charges  of  the  cross-bill,  when  it  was  onerous  on  the 
complainant  to  make  the  advances. 

Upon  these  facts  the  question  is,  would  the  order  be 
liable  to  Gory?  Gan  Gory  recover  upon  this  policy,  or 
can  it  be  said  that  he  had  no  insurable  interest  and  that 
he  could  not  legally  hold  a  policy  of  this  kind  on  the 
life  of  his  brother-in-law,  and  that  he  could  not  be, 
either  at  the  time  of  the  issuance  of  the  policy  or  at  the 
time  of  the  death  of  his  brother-in-law,  a  legal  benefi- 
ciary under  such  policy?  Such,  as  we  understand,  are 
the  legal  questions  presented  for  our  consideration. 

Gounsel  for  Mrs.  Hadley  insist  upon  the  following 
propositions  which  have  been  decided  in  this  state : 
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1.  That  a  policy  of  insurance  in  a  benefit  society  of 
this  character  and  the  payment  of  policies  or  certifi- 
cates is  wholly  dependent  upon  the  payment  of  lodge 
dues  and  assessments,  and  that  under  the  law,  and 
under  the  agreement  of  the  members,  the  laws  of  such 
society  form  a  part  of  the  contract  of  insurance,  and 
that  this  rule  applies  such  laws  are  promulgated  before 
or  after  the  issuance  of  the  certificate  of  insurance. 
Such,  in  effect,  is  decided  in  the  case  of  Catholic 
Knights  v.  Kuhn,  7  Pickle,  214;  Supreme  Lodge  K.  of 
P.  V.  LaMalta,  11  Pickle,  158;  Tennessee  Lodge  v. 
Ladd,  6  Lea,  720. 

2.  A  benefit  certificate  in  favor  of  one  to  whom  the 
member  is  under  no  l^al  or  moral  obligation  to  provide, 
and  to  whom  he  is  not  related,  cannot  be  sustained,  and 
the  change  of  a  certificate  from  a  relation  to  such  a 
person  is  non-effective  and  void.  Owenhy  v.  Supreme 
Ijodge  K.  of  H.,  17  Pickle,  16  et  seq. 

3.  That  the  beneficiary  under  certificate  of  insur- 
ance of  this  character  has  no  vested  right  whatever  and 
the  member  would  have  at  all  times  the  right  to  change 
the  beneficiary.  The  beneficiary^s  right  is  in  no  way  a 
vested  one,  but  is  a  mere  expectancy  and  nothing  more. 
Lane  v.  Lane,  15  Pickle,  640  et  seq.;  Sofge  v.  Supreme 
Lodge  K.  of  H.,  14  Pickle,  446  et  seq. 

4.  That  a  benefit  certificate  that  naines  as  benefi- 
ciary one  who  under  the  laws  of  the  order  cannot  re- 
ceive the  benefit  is  void,  fiwenhy  v.  Supreme  Lodge  K. 
of  P.,  17  Pickle,  16  et  seq. 

It  has  also  been  held  in  the  last  two  cases,  as  in  many 
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others  outside  of  the  state,  that  it  is  competent  for  a 
beneficial  order  of  this  kind  to  provide  for  changes  in 
its  laws,  and  that  these  changes,  when  made,  are  bind- 
ing upon  the  member  and  the  beneficiary. 

These  principles  are  insisted  upon  and  are  sustained 
by  the  holdings  of  the  supreme  court  in  the  above  named 
oases.  But  we  do  not  think  these  rulings  are  conclusive 
of  this  case.  We  think  it  clear  that  the  policy,  when 
taken  and  issued  in  the  name  of  and  for  the  benefit  of 
the  brother-in-law,  Cory,  was  clearly  l^al  and  valid. 
According  to  all  lexicographers  a  brother-in-law  is  a 
relative,  and  as  the  laws  of  this  order  then  stood,  a  cer- 
tificate might  be  taken  out  for  the  benefit  of  any  rela- 
tive. It  is  equally  clear  that  after  the  change  was  made 
a  certificate  could  not  have  been  taken  out  in  favor  of 
the  creditor  or  a  brother-in-law,  but  only  in  favor  of 
the  parties  named,  who  must  have  been  a  wife  or  a  blood 
relation,  and  a  brother-in-law  is  not  a  blood  relation. 
But  the  question  remains,  Did  the  change  thus  made 
in  the  by-laws,  after  the  policy  was  issued  for  the  bene- 
fit of  Cory,  the  brother-in-law,  and  before  the  death  of 
the  member  Hadley,  aflfect  that  policy? 

It  is  a  well-known  rule  of  statutory  construction,  and 
which  in  our  opinion  will  apply  equally  to  enactments 
of  corporate  bodies  and  associations  of  all  kinds  which 
legislate  for  their  members,  that  all  legislation  is  to  be 
presumed  as  intended  only  to  affect  transactions  oc- 
curring after  the  passage  of  the  legislation,  and  will 
never  be  given  a  retroactive  effect  or  be  allowed  to  dis- 
turb existing  relations,  unless  the  purpose  and  intention 
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SO  to  do  is  manifest  beyond  doubt.  Where  such  legis- 
lation is  capable  of  two  constructions,  it  will  always  be 
construed  as  prospective  unless  the  contrary  intent  and 
purpose  clearly  appears.  See  Lodge  v.  Knight^  111 
Ind.,  497;  Hale  v.  Union,  168  Pa.  St.,  377;  Lloyd  v. 
Supreme  Lodge  Knights  of  Pythias,  0.  C.  A.  Reps.,  37, 
p.  654;  Bacon  on  Benefit  Societies,  sec.  237;  \Yist  v. 
Orand  Lodge  A.  0.  V.  W.,  22  Ore.,  271. 

In  the  last  named  case  it  appeared  that  the  order  had 
in  its  constitution  and  by-laws  provisions  similar  to 
those  appearing  in  this  case  in  reference  to  present  and 
future  laws  being  a  part  of  the  contract  and  that  the 
membership  be  governed  by  them.  The  member  took 
out  a  policy  payable  to  the  beneficiary  and  afterwards 
the  order  passed  a  law  requiring  the  beneficiaries  to  be 
of  a  certain  class  in  which  the  beneficiary  named  in  the 
certificate  which  had  been  taken  out  could  not  be 
classed.  After  this  enactment  the  member  refused  to 
have  the  beneficiary  changed  so  as  to  come  within  the 
class  named,  and  soon  thereafter  died.  Payment  was 
resisted  because  the  beneficiary  named  was  not  in  the 
class  as  prescribed  by  the  law  of  the  order  as  changed. 
The  supreme  court  held  that  the  law  did  not  have  a 
retroactive  but  only  prospective  effect,  and  the  judge  de- 
livering the  opinion  of  the  court  said:  "Rights  will 
not  be  interfered  with  unless  there  are  express  words 
to  that  effect.  Every  statute,  it  has  been  said,  which 
takes  away  or  impairs  vested  rights  acquired  under  ex- 
isting laws,  or  creates  a  new  obligation,  or  imposes  a 
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new  duty,  or  attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already  passed,  must  be 
presumed,  out  of  respect  to  the  legislature,  to  be  in- 
tended not  to  have  a  retroactive  effect.  It  is  not  enough 
that  genera]  terms  are  implied  broad  enough  to  cover 
past  transactions,  for  laws  are  to  be  construed  as  pros- 
pective only,  if  possible.'' 

We  think  the  reasoning  of  the  supreme  court  of  Ore- 
gon in  this  case  is  unanswerable  and  presents  the  sound 
rule.  We  are  not  to  be  understood  as  doubting  the 
proposition  that  the  beneficiary  has  not  a  vested  right. 
There  is  no  question  but  that  a  change  could  have  been 
made  by  the  member.  Nor  do  we  question  the  right  of 
the  association  to  pass  such  a  law  as  would  have  ter- 
minated the  insurance  for  the  benefit  of  Cory.  But  our 
holding  is  that  the  proper  rule  of  construction  is  that 
the  legislation  in  question  was  only  intended  to  have  a 
prospective  effect,  and  was  not  intended  and  did  not 
have  the  effect  of  disturbing  existing  transactions,  and 
in  this  connection  the  language  of  the  new  law  is  to  be 
noted.  One  clause  says,  ^^The  name  or  names  of  the 
beneficiary  or  beneficiaries  shall  be  written  in  every 
beneficiary's  certificate  issued."  That  evidently  means 
in  certificates  thereafter  to  be  issued,  and  it  is  clear,  aa 
we  think,  that  this  by-law  was  not  intended  to  disturb 
existing  relations. 

The  result  of  these  conclusions  is,  in  our  opinion,  that 
there  was  no  error  in  the  decree  of  the  chancellor  in 
overruling  the  demurrer  to  the  cross-bill  of  Cory,  and 
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the  decree  of  the  chancellor  is  affirmed  with  cost     The 
cause  will  be  remanded  for  further  proceedings.  ^ 
All  concur. 


Barton,  J. — This  case  is  before  us  for  the  second 
time.  The  first  time  it  came  up  by  an  agreement  of  par- 
ties, and  on  an  order  overruling  a  demurrer  by  the  de- 
fendants to  the  cross-bill.  This  court  sustained  the 
chancellor  in  the  order  overruling  the  demurrer  and  re- 
manded the  cause,  but  suggested  that  the  practice  pur- 
sued was  probably  not  one  to  be  encouraged,  and  the 
question  presented  was  more  in  the  nature  of  an  ab- 
stract or  moot  question  than  one  determinative  of  the 
controversy.  On  appeal  to  the  supreme  court,  that 
court  dismissed  the  appeal  and  remanded  the  cause 
to  the  chancery  court  for  further  proceedings,  on  the 
ground  that  the  question  presented  was  an  abstract 
question  and  not  determinative  of  the  controversy,  and 
that  that  court  would  therefore  not  pass  upon  it 

Our  opinion  filed  with  the  first  volume  of  the  tran- 
script, presents  the  condition  of  the  record  as  the  case 
appeared  before  us  at  the  last  term. 

After  the  cause  was  remanded,  by  agreement  of  par- 
ties the  decree  which  had  been  entered  in  the  chancry 
court  withdrawing  the  portions  of  the  cross-bill  and 
answer  and  passing  upon  the  demurrer  was  vacated  and 
for  nothing  held.  Proof  was  therefore  taken  under 
the  pleadings  as  they  stood,  there  having  been  an  original 

1  Tenn  Chan— (28) 
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bill  by  Mrs.  MoUie  D.  Hadley,  and  answer  and  cross-bill 
by  Daniel  W.  Cory,  and  answer  by  the  order  to  the  bill 
of  Mrs.  Hadley,  and  demurrer  and  answer  incorporated 
in  one  paper  by  the  insurance  order  to  the  cross-bill  of 
Cory. 

The  order  overruling  the  demurred  having  been  set 
aside,  proof  was  then  taken  and  the  cause  was  heard 
upon  the  merits.  Thereupon  the  chancellor  again  de- 
creed in  favor  of  the  cross-complainant  Cory. 

From  this  decree  Mrs.  Mollie  Hadley  and  the  Sover- 
eign Camp  Woodmen  of  the  World  prayed  and  were 
granted  an  appeal  and  have  assigned  errors. 

Our  opinion  filed  with  the  first  volume  of  the  tran- 
script, as  we  say,  states  the  case  as  it  then  stood  before 
us,  and  it  is  now  referred  to  and  adopted  as  a  part  of 
this  opinion. 

After  the  remand  two  depositions  were  taken,  those 
of  John  T.  Yates,  Sovereign  Clerk  of  the  order,  and 
Joseph  C.  Root,  Sovereign  Commander.  Certain  doc- 
uments also  were  filed,  and  the  following  agreements 
of  facts  was  entered  into  by  counsel : 

"It  is  agreed  that  B.  P.  Hadley,  a  citizen  of  Clarks- 
ville,  Tennessee,  held  a  beneficiary  certificate  issued  by 
the  defendant  corporation,  the  Sovereign  Camp  Wood- 
men of  the  World,  April  1,  1896.  That  this  certificate 
was  taken  out  by  said  Hadley,  and  the  beneficiary 
named  therein,  to  whom  the  sum  of  three  thousand 
dollars,  the  amount  of  the  certificate,  was  payable  at 
his  death  was  his  brother-in-law,  the  defendant  Daniel 
W.  Cory.    That  all  dues  and  assessments  were  paid  by 
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the  said  Hadley  on  said  certificate  and  as  a  member  of 
the  order,  and  that  he  was  in  good  standing  in  said 
order  at  the  time  of  his  death,  November  16, 1899.  That 
said  certificate  was  issued  to  said  Hadley,  he  delivered 
the  same  to  the  defendant  Cory,  who  held  it  until  after 
the  death  of  said  Hadley  and  until  it  was  sent  by  Cory 
with  a  draft  for  the  f3,000  attached  thereto,  to  the  First 
National  Bank  of  Clarksville,  Tennessee,  for  collection. 
That  said  certificate  and  draft  was  in  the  hands  of  said 
bank  for  collection  when  the  original  bill  in  this  cause 
was  filed.  It  is  agreed  that  the  deceased  was  indebted 
to  said  Cory  at  the  time  said  certificate  of  insurance  was 
issued  and  also  at  the  date  of  his  death,  to  an  amount 
greater  than  the  face  of  certificate  of  insurance,  as 
proved  by  exhibit  number  one  to  the  answer  and  cross- 
bill of  defendant  Cory. 

"It  is  further  agreed  that  on  May  19,  1899,  the  said 
B.  F.  Hadley  wrote  to  his-  sister,  the  wife  of  defendant 
Cory,  with  reference  to  said  indebtedness  and  to  said 
policy  of  insurance  as  follows :  ^I  felt  that  with  good 
health  I  could  pay  Dan,  after  I  had  gotten  started  here 
good,  and  I  feel  so  now.  I  took  out  a  policy  in  the  W. 
O.  W.  in  his  name.  He  holds  a  policy  for  three  thou- 
sand dollars.  If  I  die  he  would  get  his  money  sure. 
After  I  had  paid  Dan, 'I  intended  to  tell  her,  and 'feel 
the  same  now.  .  .  .  Dan  will  be  paid  in  full.  .  .  . 
Everything  is  coming  out  all  right,  and  it  will  only  be 
a  matter  of  a  little  time,  when  Dan  will  begin  to  realize 
from  his  very  tad  investment/ 

"It  is  agreed  that  the  Dan  referred  to  in  this  letter 
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is  the  defendant  Cory  and  the  underscoring  is  that  of 
the  writer  of  the  letter.  It  is  further  agreed  that  on 
October  11, 1899,  the  said  B.  F.  Hadley  wrote  to  his  said 
sister  again,  as  follows : 

"  'Dear  Lizzie :  I  enclose  check  for  twenty-five  dol- 
lars. I  wish  it  was  for  more ;  further  than  that,  I  sin- 
cerely wish  it  was  the  last  instead  of  the  first  Pos- 
sibly the  time  will  come  when  you  will  see  that  I  am 
not  so  ungrateful  as  you  seem  to  think.    Yours,  By. 

"  T.  S. — I  will  name  no  stated  sum  to  be  paid  each 
month,  but  will  try  to  send  you  a  check  for  an  amount 
whatever  it  is.     The  hill  will  he  paid  in  fulU 

"It  is  further  agreed  that  on  April  3,  1900,  B.  W. 
Jewell,  chairman  of  the  Sovereign  Finance  Committee 
of  the  defendant  order,  wrote  to  the  defendant  W.  A. 
Chambers,  clerk  of  Queen  City  Camp  No.  27  of  said 
order,  at  Clarksville,  in  which,  among  other  things, 
he  said:  ^Of  course  under  the  existing  circumstances 
our  committee  would  not  feel  like  approving  this  claim 
for  payment  to  any  one,  for  the  reason  if  it  is  going  into 
court,  we  would  much  prefer  that  we  pay  the  money  into 
court  and  have  the  same  settled  by  that  body.  We  owe 
the  claim  to  some  one.  .  .  .1  hope  this  matter  can 
be  amicably  adjusted  between  the  brother-in-law  and 
the  widow,  so  that  he  would  be  allowed  to  pay  the  full 
amount  to  some  one  and  the  widow  derive  as  full  a  ben- 
efit from  the  amount  as  ?  t  would  be  possible  to  do,  with- 
out having  the  same  go  into  court,  and  expenses  of  the 
same  taken  from  the  certificate  Cannot  you  make  some 
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arrangements  of  this  kind,  so  as  to  assist  this  widow  in 
this  matter?' 
"It  is  further  agreed  that  on  April  11, 1900,  the  same 

party  wrote  to  the  defendant  Cory  as  follows :        ^^' } 

"  '« 

"  ^Sovereign  Finance  Committee,  Sovereign  Camp  of 
the  Woodmen  of  the  World.     OflBlce  of  the  Chairman, 
Manchester,  Iowa,  April  11,  1900. 
"  ^Daniel  W.  Cory,  125  Cottage  St.,  New  Bedford,  Mass. 

"  *Dear  Sir :  The  proofs  of  death  and  all  papers  at- 
tached thereto  in  the  case  of  the  death  of  the  late  Byron 
F.  Hadley,  formerly  a  member  of  Camp  No.  27,  Clarks- 
ville,  Tennessee,  have  been  forwarded  to  our  committee 
for  their  action. 

"  'I  find  attached  to  these  papers  a  notice  from  Joseph 
D.  Tyler,  attorney  at  Clarksville,  Tennessee,  addressed 
to  the  Consul  Commander  of  the  camp  at  that  city,  also 
another  addressed  to  the  Sovereign  Clerk  of  our  order 
at  Omaha,  Nebraska,  forbidding  them  from  payment  of 
this  claim  to  you,  with  the  information  that  Mrs.  Mollie 
Hadley,  wife  of  the  deceased,  is  legally  entitled  to  the 
same. 

"  The  claim  has  every  appearance  of  justice  upon  it, 
and  would  be  approved  by  our  committee  for  payment 
under  its  present  condition;  but  for  the  reason  given 
above  we  are  unable  to  approve  the  claim  for  payment, 
as  we  do  not  feel  a  certainty  as  to  who  should  be  the 
beneficiary.  We  have  therefore  referred  the  matter  for 
an  opinion  to  the  general  attorneys  of  our  order,  and 
they  have  instructed  me  to  say  to  you  that  if  you  desire 
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to  enforce  your  claim  as  beneficiary  under  this  certifi- 
cate in  the  courts,  that  we  shall  be  obliged  to  implead 
the  other  claimants  and  pay  the  money  into  court  and 
abide  the  result  therein,  as  we  do  not  desire  to  pay  ex- 
penses to  know  to  whom  we  should  pay  the  amount  of 
the  certificate.  As  this  would  be  a  case  where  a  law 
point  is  involved,  the  expense  of  litigation  certainly 
would  not  be  very  great.  Of  course  it  would  be  much 
better  if  litigation  could  be  avoided,  for  the  reason  that 
attorney  fees  and  court  costs  eat  up  a  certain  amount 
of  matter  of  this  kind  if  carried  very  far,  and  it  is  to  be 
hoped  that  you  can  so  carry  on  correspondence  with 
the  widow  of  the  late  Sovereign  Hadley  that  you  will 
arrive  at  an  understanding  and  save  these  expenses. 

"  'If,  however,  you  should  think  it  was  best  to  bring 
suit  in  the  matter,  and  should  even  bring  it  in  Omaha, 
where  our  sovereign  office  is  located,  you  would  simply 
have  attorney  fees  at  that  place,  and  the  costs  would  be 
light  even  should  you  be  defeated! 

"  'I  would  be  glad  to  hear  from  you  regarding  this 
matter.  Fraternally, 

"  *B.  W.  Jewell,  Chairman  Sov.  Fin.  Com. 

"Agreed  to:  I 

"Gholson  &  Lyle,  Attys.  for  D.  W.  Cory. 
"H.  N.  Leech,  Atty.,  etc' '' 

The  final  decree  recites  the  setting  aside  of  the  decree 
of  November  9,  1900,  which  was  the  original  decree  of 
the  chancellor  overruling  the  demurrer,  and  it  also  re- 
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cites  that  the  answer  and  cross-bill  of  Daniel  W.  Cory 
is  by  consent  amended  as  follows: 

1.  That  the  same  be  read  just  before  the  prayer  of 
the  cross-bill;  that  respondent  Cory,  still  denying  the 
change  the  constitution  and  by-laws  of  the  order  of  the 
Woodmen  of  the  World  as  claimed  by  it,  says  that  siich 
change,  in  so  far  as  it  undertook  to  aflPect  existing  pol- 
icies, was  unreasonable  and  void  as  to  such  policies; 
and  that  he  further  says  that  even  if  the  constitution 
and  by-laws  were  changed  with  the  intention  of  the  law- 
making  body  to  affect  existing  polices,  which  he  most 
strenuQUsly  denies,  that  such  change  was  for  the  benefit 
of  the  order,  and  that  said  order  could  waive  such  bene- 
fit, which  it  did  under  the  policy  in  suit,  and  that  by 
reason  of  such  waiver  it  is  now  estopped  to  set  up  such 
change  as  defense  to  the  payment.  .  Respondent  Cory 
insists  that  the  rights  of  complainant  Mrs.  Hadley  are 
precluded  by  the  acts  of  said  order,  even  if  such  change 
was  intended  to  affect  existing  policies. 

The  decree  further  recites  that  the  Sovereign  Camp 
Woodmen  of  the  World  is  by  consent  permitted  to 
amend  its  answer  to  the  cross-bill  in  the  following  lan- 
guage, including  the  last  sentence  but  three  of  said 
cross-bill  and  answer,  viz.,  "And  as  changed  from  time 
to  time  they  do,  in  the  business  and  operation  of  this 
respondent,  apply  to  all  policies,  issued  either  before 
or  after  the  changes  are  so  intended  when  made.'^  The 
decree  also  shows  the  exclusion  of  certain  testimony. 

•The  case  is  not  materially  changed  as  to  the  question 
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to  be  passed  upon  from  what  it  was  when  before  us  at 
the  last  term. 

In  the  depositions  of  two  officers  taken  for  the  de- 
fendants to  the  cross-bill  they  detail  the  changes  made 
in  the  laws  of  the  order,  and  it  is  conceded  and  we  find 
that  these  laws  were  regnlarly  enacted  and  passed,  and 
were  in  force  at  the  time  of  the  death  of  Hadley.  These 
officers  further  testify  that  their  understanding  was 
that  the  amendments  applied  to  all  members  of  the 
order  and  to  all  certificates,  those  issued  before  the 
change  made  in  the  laws  as  well  a^  those  subsequently 
issued.  This  evidence  was  excepted  to  and  excluded 
by  the  chancellor  but  retained  by  recitals  of  the  decree. 

While  in  the  answer  to  the  cross-bill  it  is  stated  that 
neither  at  the  time  of  the  issuance  of  the  certificate  to 
Hadley  with  the  name  of  Cory,  his  brother-in-law,  in  it, 
nor  at  the  time  of  Hadley's  death  could  Cory  be  legally 
a  beneficiary  of  the  order,  it  was  practically  conceded 
before  us,  in  the  previous  argument  of  the  case,  that 
before  the  law  was  changed  he  could,  and  now,  by  ex- 
press statement  in  the  brief  of  counsel  representing 
Mrs.  Hadley  and  the  insurance  order,  it  is  said  that  "the 
Sovereign  Camp  Woodmen  of  the  World  is  a  mutual 
benefit  society  or  association.  It  issued  a  benefit  cer- 
tificate to  Daniel  W.  Cory  on  an  application  made  by 
Dr.  B.  F.  Hadley,  and  at  the  time  of  the  issuance  of 
said  certificate,  the  said  Cory  being  his  brother-in-law, 
could  be  a  beneficiary  under  the  laws  of  the  order,  and 

is  also  said  in  the  brief  that  the  sole  question  before 
the  court  now  is  whether  the  change  in  the  constitution 
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and  by-lawB  as  it  affected  Cory's  prior  benefit  certifi- 
cate, does  in  law  affect  him,  and  in  this  statement  we 
agree  with  counsel  and  believe  it  is  the  sole  question  be- 
fore the  court,  and  do  not,  as  we  think,  need  to  discuss 
the  question  as  to  whether  the  word  ^^relation,"  as  used 
in  the:  certificate  issued  to  Gory,  would  include  a 
brother-in-law.  As  there  are  some  statements,  however, 
in  the  depositions  looking  to  the  view  that  a  brother-in- 
law  could  not  be  included  in  the  term  ^^relation''  as  used 
in  the  laws  as  they  existed  at  the  time  of  the  issuance 
of  the  certificate,  we  have  thought  proper  to  call  atten- 
tion to  this  agreement  of  counsel,  and  we  may  further 
state  and  note  that  the  certificate  on  its  face  shows  that 
it  is  issued  to  Cory  as  a  brother-in-law,  and  this  shows 
the  interpretation  put  upon  the  word  "relation"  by  the 
order  itself  through  its  regular  officers.  They  accepted 
the  member  and  issued  the  certificate  in  this  shape,  and 
received  payment  of  dues  and  assessments  upon  it  for  a 
number  of  years,  and  there  being  nothing  in  the  organic 
law  nor  the  law  of  its  creation  as  set  forth  in  the  charter 

t 

issued  to  it  by  the  state  of  NebraE&a,  we  think  it  would 
be  estopped  to  now  deny  that  Cory  at  the  time  was, 
being  a  brother-in-law,  a  relation  within  the  sense  of 
the  rules  as  they  then  existed,  the  word  "relation^'  hav- 
ing the  two  meanings,  one  the  broader  and  common 
meaning  which  includes  a  connection  either  by  blood 
or  affinity,  and  the  other  a  construction  frequently  and 
probably  generally  given  to  it  when  used  in  statutes, 
wills,  etc.  But,  as  we  say,  we  agree  with  counsel  that 
the  sole  question  for  decision  now  is  whether  or  not  the 
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change  made  in  the  law  affected  the  right  of  Daniel  F. 
Oory.^  As  shown  in  the  previous  opinion,  he  had  no 
notice  of  the  change  and  did  not  agree  to  it.  The  cer- 
tificate was  never  changed,  and  it  does  not  appear  that 
the  insured,  Byron  F.  Hadley,  ever  agreed  to  the  change, 
or  ever  had  any  actual  knowledge  of  it,  though  he  may 
have  had  constructive  knowledge.  As  shown  at  the 
time  the  certificate  was  taken  out,  section  3  of  the  con- 
stitution and  by-laws  of  the  order  read  as  follows :  "The 
objects^  of  the  order  shall  be  to  create  a  fund  from  which 
upon  reasonable  and  satisfactory  proofs  of  death  of  a 
beneficiary  member  who  has  complied  with  the  lawful 
requirements  of  the  order,  there  shall  be  paid  a  sum  not 
exceeding  f3,000  to  his  wife,  adopted  children,  parents, 
brothers,  sisters,  or  other  relatives,  affianced  wife,  or 
persons  dependent  upon  said  deceased  member,  in  the 
order  named,  and  erect  a  tombstone  or  monument  at 
the  grave  of  each  such  deceased  member.  The  name 
or  names  of  the  beneficiaries  shall  be  written  in  every 
beneficiary  certificate  issued.  In  case  such  benefits  are 
payable  to  one  of  the  relations  here  named,  who  shall 
at  the  time  of  the  death  of  a  member  be  also  deceased, 
and  no  new  designation  has  been  made  by  said  member 
in  writing  upon  his  certificate  during  life,  the  bene- 
fits shall  be  due  and  payable  to  the  next  living  relative 
in  the  order  named  in  this  section." 

In  March  and  July,  1899,  there  was  a  change  effected 
in  the  constitution,  in  which  this  section  was  amended 
to  read,  as  to  beneficiaries :  "Which  beneficiary  or  ben- 
eficiaries shall  be  his  wife,  children,  adopted  children, 
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parents,  brothers,  sisters,  or  other  blood  relations,  or  to 
persons  dependent  on  the  members.  In  case  such  ben- 
efits are  payable  to  one  of  the  relations  named  herein, 
who  shall  at  the  time  of  the  death  of  a  member  be  also 
deceased,  and  no  new  designation  has  been  made,  as 
hereinafter  provided,  during  the  life,  the  benefit  shall  be 
due  and  payable  to  the  next  blood  relation  in  the  order 
named  in  this  section.  If  there  be  no  such  relatives 
surviving,  then  such  benefit  shall  be  forfeited  to  and 
remain  in  the  beneficiary  fund." 

The  following  was  also  made  a  part  of  section  3 : 
"The  name  or  names  of  the  beneficiary  or  beneficiaries 
shall  be  written  in  every  beneficiary  certificate  issued. 
In  case  such  benefits  are  payable  to  one  of  the  relations 
named  herein  who  shall  at  the  time  of  the  death  of  the 
member  be  also  deceased,  and  no  new  designation  has 
been  made  as  hereinafter  provided  during  life,  the  ben- 
efits shall  be  due  and  payable  to  the  next  living  blood 
relation  in  the  order  named  in  this  section.  If  there  be 
no  such  relatives  surviving,  then  said  benefits  shall  be 
forfeited  to  and  remain  in  the  beneficiary  fund." 

Now  the  question  is,  Did  this  change,  made  in  1899, 
long  after  this  certificate  had  been  issued  in  the  name 
of  Daniel  W.  Cory,  aflfect  his  rights.  Dr.  Byron  P.  Had- 
ley never  having  directed  a  change  of  the  certificate  and 
never  having  assented  to  any  change,  and  Cory  knowing 
nothing  about  the  change?  Was  the  legislation  in- 
tended to  and  did  it  have  the  effect  of  altering  certifi- 
cates theretofore  issued?  It  appears,  we  may  also  add, 
that  being  indebted,  in  accordance  with  an  understand- 
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ing  with  Cory,  Hadley  had  taken  out  this  policy  to  ae- 
cure  him.  We  do  not  mean  by  this  that  there  was  such 
an  understanding  prior  to  incurring  the  debt,  but  after 
the  debt  was  incurred  Dr.  Hadley  took  out  this  policy 
and  informed  Cory  of  it.  We  adhere  to  the  conclusions 
stated  in  our  former  opinion,  and  for  the  reasons  there 
given,  if  for  no  other,  we  think  that  Cory  is  entitled  to 
a  decree.  We  think  the  laws  made  by  these  orders 
should  not  be  construed  as  having  a  retroactive  effect 
and  destroying  rights  which  are  at  least  in  the  nature 
of  vested  rights,  though,  as  we  said  before,  we  concede 
that  the  certificates  can  be  changed  without  the  consent 
of  the  beneficiary. 

There  was  some  testimony  in  the  record  going  to  show 
that  the  ofBcers  of  the  order  construed  the  law  as 
changed  as  applicable  to  all  certificates,  whether  issued 
before  or  after  the  passage  of  the  law.  We  think,  how- 
ever, that  this  evidence  was  not  competent,  and  the 
question  as  to  the  force  and  effect  of  this  law  cannot  be 
affected  by  the  opinions  of  the  officers.  It  is  true  that 
if  all  parties  had  for  a  long  time,  or  perhaps  without  re- 
gard to  the  time,  construed  the  law  as  claimed,  and 
acted  upon  it  and  assented  to  the  construction  now  in- 
sisted upon  by  the  order,  this  would  be  adopted  by  the 
courts  and  enforced.  But  no  such  question  is  presented, 
and  it  is  our  duty  to  construe  the  law  as  written.  And 
as  said  in  our  previous  opinion,  legislation  of  this  kind, 
whether  by  mutual  associations  or  other  legislative 
bodies,  will  not  be  construed  as  having  a  retroactive 
effect  so  as  to  interfere  with  any  rights  unless  obviously 
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SO  intended.  In  addition  to  the  authorities  before  cited, 
we  also  refer  to  the  following,  furnished  us  in  the  brief 
of  counsel  for  cross-complainant  Cory,  yiz. :  Boxhury 
V.  Hocking,  64  Am.  St.  Rep.,  596;  Cohen  v.  Supreme 
Sitting,  105  Mich.,  283 ;  Better  v.  Supreme  Sitting,  110 
Mich.,  437;  Wittiamaon  V.  N.  J.  Southern  R.  B.,  N.  J. 
Eq.,  311» 

It  was  said  by  counsel  in  the  oral  argument  that  the 
cffises  cited  by  us  in  our  previous  opinion,  especially  the 
case  of  Wist  v.  Grand  Lodge  A.  0.  U.  W.,  22  Ore.,  had 
no  application  whatever  to  the  case  at  bar.  On  reread- 
ing that  case,  however,  we  find  it  directly  applicable, 
that  the  legislation  there,  as  in  this  case,  referred  to  a 
change  of  beneficiaries,  and  the  language  there  was  not 
so  strong  as  here.  In  this  case  it  is  said  in  this  section 
relating  to  who  shall  be  beneficiaries  that  the  name  of 
the  beneficiary  ^^shall  be  written  in  the  certificate  is- 
sued," evidently  as  we  think  referring  to  the  certificates 
to  be  hereafter  issued.  It  is  said,  however,  that  a  hold- 
ing of  this  character  would  be  absolutely  destructive  of 
the  purposes  and  life  of  the  order.  How  this  would  re- 
sult is  not  pointed  out  by  counsel.  We  are  unable  to  see 
that  it  can  make  any  material  difference  to  the  order 
whether  the  amount  that  is  to  be  paid  upon  a  certificate 
shall  be  paid  to  one  beneficiary  or  another  in  this  case. 
It  is  said  that  these  orders  are  mutual  and  that  all 
members  must  be  effected  alike  by  the  laws.  In  one 
sense  this  is  true;  but  it  does  not  follow,  it  occurs  to  us, 
that  this  would  vitiate  policies  or  certificates  previously 
issued. 
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We  are  cited  to  the  case  of  Oaut  v.  Supreme  Council, 
A.  L.  H.J  decided  by  our  supreme  court  at  the  last  term^ 
at  Knoxville,  and  reported  in  64  g.  W.  Eep.,  1070  [25 
Pickle,  603],  in  support  of  the  contention  that  all  mem- 
bers of  the  order  must  be  placed  upon  the  same  basis, 
and  that  unless  this  be  done  the  l^islation  would  be 
destructive  of  the  very  life  of  the  order.  The  effect  of 
the  opinion  referred  to  is  directly  to  the  contrary  of  the 
contention  of  counsel.  In  that  case  it  was  declared 
that  a  change  could  not  be  made  so  as  to  cut  down  the 
certificate  which  had  many  years  before  been  issued  to 
one  of  the  members  for  f 5,000,  and  upon  which  he  had 
long  paid  dues  to  the  sum  of  $2,000  to  be  paid  to  the 
beneficiary  named  by  him.  That  case  was  before  this 
court,  and  it  clearly  appeared  in  the  record  that  it  had 
become  absolutely  necessary,  in  order  to  continue  the 
prosperity  of  the  order  and  possibly  its  life,  to  make  a 
change  in  the  amount  of  the  certificates.  It  further 
appeared  that  there  were  many  certificates  of  different 
grades,  and  it  further  appeared  that  many  of  the  grades 
to  which  the  complainant  Gaut  belonged  had  assented 
to  the  law  cutting  down  their  certificates,  and  yet  our 
supreme  court  held  that  the  complainant  Oaut  could  not 
thus  be  cut  down  without  his  assent,  and  that  the  con- 
tract made  with  him  could  not  be  thus  changed  without 
his  assent,  and  he  was  declared  to  be  reinstated  in  the 
order.  The  result,  of  course,  was  that  different  classes 
were  maintained,  and  that  the  order  was  compelled,  on 
account  of  its  previous  contracts  and  arrangements,  to 
treat  some  members  on  a  different  basis  from  other  mem- 
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bers;  and  the  supreme  court  adopted  and  approved  the 
opinion  of  Judge  Wilson,  rendered  as  a  dissenting  opin- 
ion in  our  court,  in  which  he  said  that  "when  an  asso- 
ciation of  the  character  and  aim  of  the  defendant  issues 
a  certificate  to  a  member,  promising  to  pay  at  his  death 
in  good  standing  in  it  a  definite  sum  to  a  named  bene- 
ficiary, that  it  enters  into  a  contract  in  all  its  essential 
elements  of  insurance  with  him,"  as  is  settled  by  an 
overwhelming  weight  of  authorities  in  this  country,  and 
for  this  Judge  Wilson  cites  a  number  of  authorities. 
Again,  Judge  Wilson  said  in  the  opinion  approved  and 
adopted  by  the  supreme  court :  "The  reserved  right  of 
legislation  was  one  of  preservation,  and  not  one  of  de- 
struction of  its  insurance  contracts,"  and  again,  "All 
contracts,  notwithstanding  the  general  words  and 
phrases  which  they  may'  contain,  should  receive  -an  in- 
terpretation which  will  accord  with  the  presumed  inten- 
tion of  the  contracting  parties,  and  will  not  work  an 
injustice  or  lead  to  absurd  consequences." 

It  is  exceedingly  doubtful,  under  the  authority  of  that 
opinion,  whether  the  order  could  have  made  a  change  to 
affect  this  contract  even  if  it  had  been  clearly  so  ex- 
pressed in  the  law,  without  the  assent  of  the  member. 
Dr.  Hadley.  But  we  are  content  to  rest  this  case  upon 
the  ground  heretofore  given,  that  in  any  event  such  leg- 
islation will  not  be  presumed  to  have  a  retroactive  ef- 
fect, and  to  affect  existing  contracts  of  insurance,  un- 
less it  plainly  so  appears  in  the  law  itself,  whereas  it 
does  not  plainly  nor  even  inferentially  appear  in  this 
law. 
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The  result  is  we  think  that  there  wbb  no  error  in  the 
decree  of  the  chancellor  and  the  same  is  affirmed  with 

» 

cost. 
All  concur. 
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(nashville.   february  4,  1902.) 

Affirmed  by  tlie  Supreme  Court  without  modification,  March  8,  1902. 

1.  PRACTICE.     Immaterial    Issues.     Chancellor    May    Disregard 
Jury's  Finding  On. 

In  order  to  recover,  the  complainant  need  not  prove  all  the  facts 
alleged  in  its  bill,  but  only  facts  embraced  by  its  averments 
sufficient  in  law  to  warrant  a  decree  in  its  favor.  The  chan- 
cellor is  not,  therefore,  bound  by  the  finding  of  the  jury  on 
immaterial  issues,  or  their  failure  to  find,  or  disagreement 
thereon,  but  may  receive  the  verdict  without  granting  a  mistrial 
order,  and,  if  the  record  is  in  condition  to  Justify  it,  decide  the 
case  as  if  no  Jury  trial  had  taken  place.     (Post,  pp,  465,  471-474.) 

Cited:  Gass  v.  Mason,  4  Sneed  509;  Ragsdale  v.  Gossett,  2  Lea 
730;  Bank  v.  Olden,  6  Lea  718,  729. 

Code  construed:     Shan.,  sec.  6282  €t  seq, 

2.  I88UE.    Division  Into  Its  Elements.     Effect  of  Jury's  Finding. 
The  submission  to  the  Jury  of  four  questions,  being  the  division 

into  its  constituent  elements  of  the  material  and  determinative 
issue  constituting  the  right  to  a  recovery,  throws  upon  the  party 
so  subdividing  the  issue  the  burden  of  securing  a  favorable 
response  to  each  essential  division  or  element  of  said  issue. 
Failing  to  secure  such  a  response  to  one  of  the  essential  divis- 
ions or  elements  of  the  issue  amounts  to  a  failure  to  make  out 
his  case,  and  a  negative  response  to  one  of  said  essential  divis- 
ions or  elements  defeats  his  right  to  recover.  {Post,  pp,  474- 
476.) 

1  Teen  Chan— (29) 
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8.  CHARGE.  Not  Mlslaading»  Confusing  or  Inconsistent 
There  is  nothing  misleading,  confusing  or  Inconsistent  in  the 
following  charge,  viz.:  "Take  the  case,  and  answer  each  issue 
yes  or  no,  or  you  can  write  out  a  more  extended  answer.  If 
you  can  not  answer  any  issue,  you  can  state  the  facts."  {Post, 
p.  477.) 

4.  EVIDENCE.  Witness'  Opinion.  Decree  Not  Reversed  for  Ad- 
mission off  When. 
The  opinion  of  a  witness  as  to  the  nature,  merits  or  purpose  of 
the  suit  should  have  heen  excluded,  hut  its  admission  not  hay- 
ing influenced  the  action  of  the  Jury  or  the  coui;t,  a  reversal  of 
the  decree  rendered  is  not  justified  thereby.  {Post,  pp.  477- 
488.) 

Cited  and  distinguished:     Reagan  v.  Mabry,  8  Bax.  169. 

6.    SAME.    Character  of  One   Not  a   Party.     Witness   Need   Not 

Quaiify,  When. 
Where  it  is  alleged  in  the  bill  that  one  who  is  not  a  party  to 
the  suit,  he  having  died  before  the  institution  of  same,  entered 
into  a  scheme  with  others  to  defraud  the  complainant,  it  is  com- 
petent for  a  witness,  who  it  is  charged  was  also  a  party  to 
the  alleged  fraudulent  scheme,  to  testify  to  the  character — 
meaning  the  business  honor — of  the  former.  And  the  witness 
not  being  asked  as  to  the  character  of  the  deceased  for  truth 
and  veracity,  need  not  qualify  himself  to  speak  by  stating  that 
he  was  acquainted  with  the  general  reputation  of  the  former. 
(Post,  pp.  466,  467,  488-491.) 

6.   SAME.    Weight  of.    Opinion  Not  Expressed  as  to,  When. 

The  chancellor  did  not  express  an  opinion  as  to  thA  Weight  of 
certain  evidence  when,  in  overruling  an  objection  as  to  its 
competency,  he  casually  stated  that  he  thought  it  "very  com- 
petent." 

Nor  is  an  opinion  expressed  as  to  the  weight  of  evidence 
where,  upon  objection  to  the  introduction  of  evidence  showing 
that  a  certain  person,  who  was  a  party  to  the  transaction  out  of 
which  the  suit  has  grown,  was  at  a  time  prior  to  said  trans- 
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action,  a  director  of  the  bank  sought  to  be  held  liable,  the  chan- 
cellor remarked:  "Tou  can  prove  that,  though  it  may  do  you 
no  good."     iP09t,  pp.  491-494.) 

7.   SAME.     Admissibility. 

It  having  been  testified  by  witnesses  of  complainant  bank  that 
the  defendant  bank  had  replied  both  verbally,  by  telegram  and 
by  letter  to  a  request  for  information  as  to  the  solvency  of  cer- 
tain persons,  the  vice-president  of  said  defendant  bank,  and  who 
was  actively  in  control  of  its  aftairs  at  the  time,  then  testified 
that  he  had  no  remembrance  of  having  been  applied  to  for  said 
information  or  of  sending  a  telegram  or  letter,  though  he  might 
have  done  so,  and  that  at  the  time  in  question  his  bank  made 
response  to  such  inquiries  on  a  printed  form  bearing  this  dis- 
claimer, viz.:  "This  bank  gives  such  information  as  it  may 
have,  or  be  able  to  acquire,  in  regard  to  the  firm  or  person 
named,  without  assuming  in  any  way  responsibility  for  their 
acts  in  this  matter."  The  admission  of  the  evidence  as  to  the 
printed  form  was  objected  to  on  the  grounds  (a)  that  the  wit- 
ness had  denied  having  made  the  representation  complained  of, 
and  that  there  was  no  pretense  by  any  one  that  such  printed 
form  was  used.  (&)  That  it  is  no  defense  to  an  action  for  fraud 
and  deceit  that  the  transgressor  accompanies  the  transaction 
with  a  disclaimer  of  liability. 

Held:  (a)  The  evidence  was  competent  to  go  to  the  jury  for  what 
it  was  worth  as  shedding  light  upon'the  character  of  response 
made,  as  under  said  printed  form  the  defendant  bank  mighv 
have  given  a  favorable  response  to  the  inquiries.  (&)  There 
being  no  imputation  of  fraud  or  deceit  under  the  issues  finally 
submitted,  this  evidence  would  not  be  excluded  on  the  second 
ground  of  objection.     (Post,  pp,  467-469,  494-497.) 

8.  SAME.  Witness.  Orai  Examination  of,  Supplementing  Deposi- 
tion Read  by  Party  Not  Taking  Same. 
It  is  within  the  discretion  of  the  chancellor,  the  deposition  of  a 
witness  having  been  taken  and  the  party  taking  it  refusing 
to  read  it  on  the  trial,  to  permit  the  other  party  to  read  it  and 
then  supplement  the  deposition  by  the  oral  examination  of  the 
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witness,  the  adverse    party    not    being    prejudiced    thereby. 
(Po8t,  pp.  497-499.) 

Cited  and  distinguished:  Brandon  v.  Mullenix,  11  Heis.  446; 
Sanders  v.  Railroad  Co.,  99  Tenn.  130. 

Code  construed:     Shan.,  sees.  5626,  5631. 

9.    SAME.     Books  of  Bank  Admissible. 

The  cashier  of  a  bank  was  allowed  to  testify  as  to  what  appeared 
upon  the  books  of  a  bank,  in  order  to  show,  among  other  things, 
that,  subsequent  to  the  alleged  false  representation  of  the  bank 
as  to  the  financial  responsibility  of  certain  persons,  said  bank 
had  extended  large  credits  to  said  persons.  It  was  objected  to 
this  evidence  that  the  books  of  a  bank  are  not  admissible  as 
against  strangers,  and  that,  if  admissible  at  all,  it  is  only  on 
proof  by  the  person  who  made  the  entries  that  the  same  were 
accurate  and  true,  and  that  as  to  these  books  the  person  who 
made  the  entries  was  under  indictment  for  "irregularities"  in 
keeping  them. 

Held:     The  books  were  admissible.     (Post,  pp.  469-471,  499-502.) 

Cited:  Jones  on  Bvidence,  sec.  — ,  and  authorities  cited;  6 
Thompson  on  Corporations,  sec.  7734,  and  authorities  cited. 

Code  construed:     Shan.,  sec.  5569. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  county. 
-H.  H.  Cook,  Chancellor. 

PiERSON  &  EwiNG,  Jas.  A.  HARRIS,  for  Complainant. 
Stokes  &  Stokes,  for  defendants. 


APPBA.LS  REPORTS,  VOL.  1.  453 

Bank  v.  Bank. 

Wilson^  J. — The  bill  in  this  case  was  filed  June  15, 
1900,  to  hold  the  defendant  bank  liable  to  the  complain- 
ant in  the  sum  of  |27,987.86,  on  the  ground  that  the 
former,  in  its  own  interest  and  for  its  own  benefit, 
falsely  and  fraudulently  represented  to  the  latter  that 
the  parties  on  certain  paper  presented  to  it  for  discount 
were  amply  good  and  solvent,  when  in  fact  they  were 
insolvent. 

The  bill,  after  stating  the  corporate  character  of  the 
complainant  and  the  defendant,  and  their  respective 
places  of  business^  and  that  the  latter  is  indebted  to  the 
former  in  the  sum  above  stated,  avers,  in  substance : 

1.  That  a  shoit  time  prior  to  January  21,  1891,  W. 
M.  Duncan,  J.  L.  Gaines  and  Wm.  Morrow,  either  the 
one  or  all,  jointly,  or  certain  institutions  controlled  and 
operated  by  them,  were  largely  indebted  to  the  defend- 
ant bank,  and  that  they  were  unable  to  pay  said  indebt- 
edness, said  parties  being  insolvent,  which  facts  were 
well  known  to  the  defendant. 

2.  That  the  defendant,  being  desirous  of  collecting 
said  indebtedness,  then  due  or  about  to  become  due  it, 
procured  a  broker  in  Nashville  to  negotiate  a  loan  from 
complainant,  for  its  said  debtors,  but  for  its  own  ben- 
efit, the  purpose  being  to  have  its  debtors  borrow  from 
complainant  a  sum  with  which  to  pay  their  debts  to  it. 

3.  That  Duncan,  Gaines  and  Morrow  declined  to 
lend  their  names  to  defendant  for  the  purpose  of  nego- 
tiating said  loan,  except  upon  the  condition  that  a  sum 
in  excess  of  their  indebtedness  to  the  defendant  was 
borrowed,  with  which  excess  the  said  parties  proposed 
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to  pay  off  a  debt  of  some  few  thousand  dollars  they 
owed  to  another  bank  in  Nashville. 

4.  That  complainant  was  ignorant  of  the  financial 
ability  and  standing  of  said  parties,  and  was,  by  the 
broker  acting  for  the  defendant,  in  accordance  with  an 
agreement  had  with  it,  referred  to  the  defendant, 
whereby  it  was  to  be  designated  as  the  referee,  as  to  the 
solvency  and  financial  standing  of  said  parties,  as  the 
proposed  borrowers  from  complainant. 

5.  That  complainant,  trusting  in  the  good  faith  of 
defendant,  and  having  no  knowledge  or  intimation  that 
it  was  interested  in  the  negotiations,  applied  to  it 
for  information  as  to  the  financial  standing,  ability  and 
solvency  of  said  parties,  and  that  the  defendant  know- 
ingly, fraudulently  and  recklessly,  and  for  the  purpose 
of  reaping  a  benefit  therefrom,  represented  to  complain- 
ant that  Duncan,  Gaines  and  Morrow  and  the  Mobile 
Street  Railroad  Company,  an  institution  owned  and 
operated  by  them,  were  amply  good  for  the  amount 
which  said  parties  were  applying  to  borrow  from  com- 
plainant; that  this  representation  was  falsely,  fraud- 
ulently and  recklessly  made,  said  parties  not  being  fi- 
nancially good  for  the  amount  they  were  seeking  to  bor- 
row from  complainant,  a  fact  which  was  well  known  to 
the  defendant,  or  which  could  have  been  known  to  it 
by  the  exercise  of  reasonable  care,  diligence  and  effort. 

6.  That  complainant,  relying  alone  upon  the  repre- 
sentation aforesaid  of  the  defendant,  and  having  no 
knowledge  of  its  falsity,  did,  January  25,  1891,  loan  to 
said  parties  f  10,000,  taking  therefor  the  note  of  Wm. 
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Morrow,  due  in  Ave  months,  and  bearing  date  January 
21,  1891,  with  W.  L.  Duncan  and  J.  L.  Gaines  as  in- 
dorsers  on  said  note ;  that  complainant  loaned  said  par- 
ties another  |10,000,  taking  a  note  therefor,  of  date 
January  21,  1891,  due  in  five  months,  signed  by  W.  M. 
Duncan,  with  Wm.  Morrow  as  indorser  thereon;  and 
that  January  27,  1891,  complainant  loaned  said  parties 
19,100,  taking  the  note  of  the  Mobile  Street  Railroad 
Company  therefor,  with  said  Duncan,  Gaines  and  Mor- 
row as  indorsers  thereon. 

7.  That  the  note  last  above  named  has  been  paid; 
that  the  other  two  notes  aforesaid,  amounting  to 
120,000  are  unpaid,  except  that  payments  have  been 
made  on  the  note  of  Duncan  and  Gaines,  reducing  the 
principal  thereof  to  |9,071.17,  and  that  this  balance, 
and  the  whole  of  the  other  f  10,000  note,  with  the  inter- 
est on  both,  are  wholly  unpaid,  and  that  the  parties 
whose  names  appear  on  the  notes,  are  wholly  and  hope- 
lessly insolvent  and  unable  to  pay  the  same. 

8.  That  complainant,  prior  to  the  date  of  the  dis- 
covery of  the  fraud  perpetrated  upon  it  as  aforesaid, 
sued  said  parties  on  said  notes  in  this  court,  and  re- 
covered a  decree,  on  which  execution  had  been  issued 
and  been  returned  by  the  proper  officer  nulla  bona. 

9.  That  complainant  had  no  knowledge,  until  about 
November  1,  1899,  and  less  than  six  years  before  the 
filing  of  this  bill,  of  the  facts  giving  it  the  right  of  action 
now  averred  against  the  defendant  for  the  fraud  it 
practiced  upon  complainant ;  nor  did  complainant,  until 
the  date  aforesaid,  know  that  the  defendant,  at  the  date 
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said  loans  were  made  and  complainant  applied  to  it  for 
the  information  before  referred  to,  had  any  interest  in 
the  loan,  nor  that  the  defendant  was  seeking  to  have  the 
said  loans  made  by  the  complainant,  in  order  that  the 
debts  of  the  proposed  borrowers,  then  due  or  about  to 
become  due  to  defendant,  might  be  paid  out  of  the 
money  thus  borrowed ;  nor  that  the  proposed  borrowers 
were  then  largely  indebted  to  the  defendant;  nor  that 
the  broker  who  negotiated  the  loan  for  said  ostensible 
borrowers,  was,  in  truth  and  in  fact,  a  representative  of 
and  acting  in  the  interest  of,  the  defendant. 

10.  That  all  these  facts  were  then,  and  until  the  date 
above  specified,  unknown  to  complainant,  and  were  con- 
cealed by  the  defendant  from  complainant,  and  were 
likewise  concealed  by  it  from  all  persons  from  whom 
complainant  could  learn  the  same,  and  that  it  is  on  ac- 
count of  this  fraudulent  concealment  of  the  facts  that 
suit  has  not  before  been  brought  by  complainant. 

11.  That  the  entire  transaction,  by  which  complain- 
ant was  induced  to  loan  the  money  before  stated,  was  a 
fraud,  *and  was  conceived  and  engineered  by  the  defend- 
ant for  its  own  benefit,  and  to  enable  it  to  collect  a  large 
debt  it  held  against  insolvent  and  failing  debtors,  and 
that  it  was  conceived  and  carried  out  in  disregard  of 
the  rights  of  complainant,  who  innocently  applied  to 
the  defendant  for  information  as  to  the  credit  and  fi- 
nancial standing  of  the  parties  applying  to  it  for  said 
loan,  which  information,  thus  given,  was  knowingly 
false  and  fraudulent. 

The  prayer  of  the  bill,  after  its  prayer  for  process  and 
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answer,  is  that  complainant  be  given  a  decree  against 
the  defendant  for  the  sum  alleged  in  the  bill  to  be  due. 
The  bill  prays  for  general  relief,  and  demands  a  jury 
to  try  the  issues  to  be  joined  in  the  cause. 

The  defendant  answered  the  bill  June  26^  1900,  and 
denied  all  its  material  averments  implicating  it  in  lia- 
bility for  the  sum  sued  for,  or  any  part  thereof. 

October  1,  1900,  the  complainant  presented  to  the 
court  the  following  issues  of  fact  to  be  submitted  to  the 
jury  demanded  to  try  the  cause : 

1.  Were  Wm.  M.  Duncan,  Jas.  L.  Gaines  and  Wm. 
Morrow,  a  short  time  prior  to  January  25,  1891,  in- 
debted to  the  defendant  in  a  large  sum  of  money? 

2.  Were  said  Duncan,  Gaines  and  Morrow  then 
unable  to  pay  same,  and  was  it  known  to  defendant 
bank? 

3.  Did  defendant  bank  procure  a  broker  in  Nash- 
ville to  negotiate  a  loan  for  f 20,000  or  more  from  com- 
plainant, in  the  name  of  said  Duncan,  Gaines  and  Mor- 
row, but  for  the  benefit  of  defendant  bank? 

3.  Did  defendant  reap  the  benefit  of  a  large  part  of 
this  loan? 

It  appears  from  the  record  that  action  by  the  court 
respecting  these  issues,  when  presented,  was  postponed, 
because  of  absence  from  the  city  of  the  counsel  of  the 
defendant 

November  80,  1900,  the  defendant  presented  to  the 
court  the  following  issues  to  be  submitted  to  the  jury  : 

L    Was  W.  M.  Duncan,  Jas.  L.  Gaines  and  Wm* 
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Morrow,  either  one  or  all,  a  short  time  prior  to  Janaary 
25,  1891,  indebted  to  the  defendant? 

2.  What  did  this  indebtedness  amount  to  January 
25,  1891? 

3.  Were  the  said  Duncan,  Gaines  and  Morrow  un- 
able to  pay  said  indebtedness  on  or  about  January  25, 
1891? 

4.  Were  said  Duncan,  Oaines  and  Morrow  insolvent 
on  or  about  January  25, 1891? 

5.  What  was  their  financial  standing  on  or  about 
January  25,  1891? 

6.  Did  defendant,  on  or  about  January  25,  1891, 
know  that  said  Duncan,  Gaines  and  Morrow  were  insol- 
vent? 

7.  Did  the  defendant,  on  or  about  January  25, 
1891,  procure  a  broker  in  Nashville,  Tennessee,  to  nego- 
tiate a  loan  from  complainant  to  said  Duncan,  Gaines 
and  Morrow,  which  loan  was  to  be  for  the  benefit  of  the 
defendant,  and  for  the  purpose  of  enabling  the  defend- 
ant to  collect  its  debt  against  said  three  parties? 

8.  ^Did  the  defendant  receive  any  of  the  proceeds 
arising  from  the  loan  which  complainant  made  to  said 
Duncan,  Gaines  and  Morrow  on  or  about  January  25, 
1891? 

9.  If  so,  how  much  of  said  proceeds  did  defendant  re- 
ceive, and  when,  and  from  whom,  did  defendant  re- 
ceive it? 

10.  Was  complainant,  on  or  about  January  25, 1891, 
ignorant  of  the  financial  ability,  standing  and  solvency 
of  said  Duncan,  Gaines  and  Morrow? 
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11.  Did  the  brok»  negotiating  the  loan  have  any 
arrangement  with  defendant,  whereby  the  defendant 
was  to  be  designated  as  the  referee,  upon  the  question 
of  the  solvency  and  financial  standing  of  said  three 
parties? 

12.  Did  the  said  broker  refer  the  complainant  to  the 
defendant,  as  to  the  solvency  and  financial  standing  of 
the  said  three  parties? 

13.  Did  the  complainant,  on  or  about  January  25, 
1891,  apply  to  the  defendant  for  information  as  to  the 
:financial  standing  and  solvency  of  said  three  parties? 

14.  Did  complainant,  on  or  about  January  25,  1891, 
inform  defendant  of  the  amount  which  said  three  parties 
desired  to  borrow? 

15.  How  much  did  said  three  parties  desire  to  bor- 
TOW  of  complainant  on  or  about  January  25,  1891? 

16.  Did  the  defendant  knowingly,  falsely,  fraudu- 
lently and  recklessly,  and  for  the  purpose  of  reaping  a 
benefit  therefrom,  represent  to  complainant  that  said 
three  parties  were  amply  good  for  the  amount  proposed 
to  be  borrowed? 

17.  Were  said  three  parties  financially  good  for  the 
amount  of  the  loan? 

18.  Did  defendant,  on  or  about  January  25,  1891, 
know  that  said  three  parties  were  not  financially  good 
for  said  note? 

19.  Did  complainant,  in  making  the  loans  to  said 
three  parties,  rely  alone  upon  representations  made  to 
it  by  defendant? 
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20.  Did  defendant  conceal  from  complainant,  or  any 
one  else,  any  facts  connected  with  the  said  loans? 

It  appears  that  it  was  agreed  by  the  parties  that  the 
court  should  determine,  after  hearing  the  evidence^ 
what  issues  should  be  submitted  to  the  jury,  because,  a» 
recited  in  the  record,  the  original  issues,  as  tendered  by 
the  defendant,  were  objected  to  prior  to  entering  upon 
the  trial  of  the  cause. 

At  this  stage  of  the  case,  and  after  the  evidence  was 
all  in,  the  complainant  tendered  the  following  six  issues 
of  fact  as  proper  issues  to  go  to  the  jury : 

1.  Did  the  First  National  Bank,  on  or  about  Jan- 
uary 21,  1891,  represent  to  the  Continental  National 
Bank,  that  Duncan,  Gaines  and  Morrow  were  solvent, 
and  that  a  loan  to  them  of  $20,000  would  be  a  desirable 
loan  to  make? 

,  2.  Did  the  Continental  National  Bank  make  the 
loan  on  the  faith  of  such  representations,  if  the  same 
were  made? 

3.  If  such  representations  were  made,  were  the  same 
true  or  untrue? 

4.  If  you  answer  that  the  same  were  made  and  were 
untrue,  did  the  First  National  Bank  know  that  they 
were  untrue? 

5.  Was  the  First  National  Bank  interested  in  the 
procurement  of  the  said  loan  by  Duncan,  Gaines  and 
Morrow  from  the  Continental  National  Bank? 

6.  Did  the  First  National  Bank  receive  any  of  the 
proceeds  of  said  loan,  and,  if  so,  how  much? 

It  appears  that  the  defendant  made  no  objection  to 
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the  submission  of  this  issue,  except  that  it  asked  the 
court  to  add  thereto  two  issues,  as  follows : 

7.  Did  the  First  National  Bank  procure  a  broker  in 
Nashville  to  negotiate  a  loan  from  the  Continental  Na- 
tional Bank  of  Memphis  to  Duncan,  Gaines  and  Mor- 
row, for  the  benefit  of  the  First  National  Bank? 

8.  Did  the  First  National  Bank  knowingly,  falsely, 
fraudulently  and  recklessly,  and  for  the  purpose  of 
reaping  a  benefit  therefrom,  represent  to  the  Conti- 
nental National  Bank  that  Duncan,  Gaines  and  Morrow 
were  amply  good  for  the  amount  proposed  to  be  bor- 
rowed? 

To  these  two  issues  offered  by  the  defendaut  the  com- 
plainant objected  as  improper  to  go  to  the  jury,  for  the 
reason  that  they  were  not  warranted  nor  demanded  by 
the  proof,  and  were  immaterial  and  intended  to  confuse 
the  jury.  This  objection  of  the  complainant  to  the 
aforesaid  issues  offered  by  the  defendant  was  overruled 
by  the  court,  and  the  issues  above  set  out,  tendered  by 
the  complainant  and  defendant,  were  the  issues  sub- 
mitted to  the  jury. 

The  record  discloses  that,  in  allowing  the  eight  issues 
aforesaid,  the  court  said  that  the  six  issues  propounded 
by  complainant  were  not  material,  as  the  all^ations 
whereby  the  statute  of  limitations  was  sought  to  be 
avoided  prevented  defendant  from  pleading  said  stat- 
ute, and  that  if  the  jury  were  to  find  all  of  the  issues, 
that  is,  the  six  offered  by  the  complainant,  in  its  favor, 
he  would  not  give  it  a  decree.  It  further  appears  that 
the  court  stated  that  the  issues  offered  by  the  defendant 
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were  decisive  of  the  case  and  the  only  issues  that  were 
material^  but  that  he  would  allow  the  issues,  that  is, 
the  eight  issues  as  just  above  set  out,  to  go  to  the  jury. 

It  appears  that  the  complainant  excepted  to  those 
statements  of  His  Honor,  but  it  further  appears  that 
these  were  made  while  the  jury  was  absent. 

After  argument  of  counsel  before  the  jury  in  respect 
to  the  aforesaid  issues.  His  Honor  charged  the  jury  as 
follows : 

"Gentlemen  of  the  Jury:  Certain  issues  of  fact  are 
submitted  to  you.  I  will  read  the  issues.  [They  were 
read.]  You  will  write  your  answers  to  each  of  these 
issues.  It  is  for  the  jury  to  say  whether  or  not  Mr. 
Duncan  was  a  director  at  the  time  of  this  transaction,, 
and,  if  he  was  at  that  time  so  acting  as  a  director,^  it  ia 
for  you  to  say,  from  the  proof,  as  to  whether  he,  Dun- 
can, was  acting  for  the  defendant  bank,  or  for  himself,, 
or  for  himself,  Gaines  and  Morrow.  The  bank  may  be 
bound  by  the  acts  of  one  who  acts  as  a  director,  if  the 
person  has  not  taken  the  oath  of  oflBce.  As  the  matters 
submitted  to  you  are  purely  questions  of  fact,  I  do  not 
see  that  I  can  give  you  any  assistance,  as  you  are  the 
judges  of  the  facts.  Take  the  case  and  answer  each 
issue.  You  can  answer  each  issue  yes  or  no,  or  you  can 
write  out  a  more  extended  answer.  If  you  cannot  an-^ 
swer  any  issue,  you  can  state  the  facts." 

The  jury  responded  to  the  issues  as  follows :  To  the 
first,  they  said :  "Cannot  agree  on  this  issue."  To  the 
second  they  responded,  "If  representations  were  made, 
the  loans  were  not   made   upon   such   representations- 
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solely/^  To  the  third  they  responded,  "Untrue."  To 
the  fourth,  "No.*'  To  the  fifth  they  responded,  "The 
bank  was  interested,  being  a  creditor  of  these  parties, 
but  was  not  instrumental  in  the  procurement  of  loan." 
To  the  sixth  they  responded,  "Yes.  Duncan  and  Gaines 
deposited  f97  to  credit  of  their  account,  then  over- 
drawn. Morrow  deposited  f5,000,  which  was  after 
wards  checked  out  to  pay  maturing  paper  in  bank."  To 
the  seventh  issue  they  responded,  "No."  And,  also, 
"No"  to  the  eighth  issue. 

Upon  the  return  of  the  jury,  with  these  responses  to 
the  issues  in  writing,  the  complainant  excepted  to  the 
same  being  received,  except  that  the  court,  in  its  discre- 
tion, might  discharge  the  jury  as  having  failed  to  agree, 
for  the  reason  that  they  cannot  answer  certain  issues 
and  report  a  failure  to  agree  on  other  issues. 

The  court,  however,  -received  said  verdict  of  the  jury 
and  discharged  it. 

The  cause  then  came  on  to  be  further  heard,  upon 
the  motion  of  the  complainant  for  the  entry  of  a  mis- 
trial  order  in  the  cause,  and  upon  the  motion  of  the  de- 
fendant for  a  judgment  dismissing  the  complainant's 
bill,  with  cost.  After  argument  upon  said  motions,  the 
court  ordered  and  decreed  that  the  bill  be  dismissed, 
and  that  defendant  have  and  recover  of  complainant 
and  its  sureties  on  its  prosecution  bond  all  the  cost  of 
the  cause. 

After  this  order  or  decree  dismissing  the  bill,  com- 
plainant moved  the  court  to  vacate  the  same,  because  it 
was  entered  upon  a  verdict  of  the  jury  which  was  not 
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determinative  of  all  the  issues  submitted  to  them^  and, 
therefore^  in  law  the  same  was  a  mistrial.  This  motion 
was  overruled  by  the  court,  and  exceptions  taken 
thereto.  The  complainant  also  excepted  to  the  action 
of  the  court  in  receiving  the  aforesaid  verdict  of  the 
jury  and  dismissing  its  bill. 

The  complainant  moved  the  court  for  an  order  setting 
aside  the  verdict  and  findings  of  the  jury,  and  for  a  new 
trial: 

1.  Because  the  findings  were  partial  and  incomplete^ 
and  that  there  was  no  agreement  as  to  the  answer  to  the 
first  issue. 

2.  Because  the  jury  gave  no  legal  response  and 
proper  answer  to  the  second  issue. 

3.  Because  the  jury  did  not  answer  the  issue  pro- 
pounding the  question  as  to  the  amount  received  by  the 
defendant  First  National  Bank  out  of  the  loan,  it  being 
the  sixth  issue. 

4.  Because  of  the  failure  of  the  court  to  give  any 
proper  or  reasonable  chai*ge  to  the  jury  as  to  the  law, 
or  as  to  the  method  of  weighing  evidence.    ' 

5.  Because  of  error  of  the  court  in  tiie  admission 
of  evidence,  a  more  particular  designation  of  the  al- 
leged errors  as  to  the  admission  of  evidence  not  being 
incorporated  herein  in  the  motion  by  agreement  of 
parties. 

The  court  overruled  the  motion.  Thereupon  the  com- 
plainant tendered  a  bill  of  exceptions,  which  was 
signed,  sealed,  and  made  a  part  of  the  record. 

The  complainant  prayed  and  was  granted  an  appeal 
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to  the  supreme  court,  and  has  assigned,  in  substance, 
the  following  errors : 

"First.  The  court  erred  in  accepting  a  partial  find- 
ing of  fact  by  the  jury.  The  jury  should  have  answered 
all  the  issues  or  none  of  them." 

In  connection  with  this  error  the  appellant  assigns 
as  error  the  action  of  the  court  in  charging  the  jury 
thus :  -  "Take  the  case  and  answer  each  issue  yes  or  no, 
or  you  can  write  out  a  more  extended  answer.  If  you 
cannot  answer  any  issue,  you  can  state  the  facts,"  etc. 

It  is  said,  in  support  of  these,  or  rather  this  double 
assignment  of  error,  that  the  direction  to  the  jury  is  in- 
consistent and  confusing,  because  they  are  told  in  one 
place  in  this  paragraph  of  the  charge,  to  answer  each 
issue,  and  are  then  told  that  they  need  not  answer  each 
issue.  It  is  also  said,  in  the  brief  of  appellant,  that 
"read  in  the  light  of  the  subsequent  act  of  the  court  in 
receiving  a  verdict  responsive  to  only  some  of  the  issues, 
it  is  assumed,  that  His  Honor  meant  to  tell  the  jury, 
in  the  above  paragraph,  that  it  was  not  essential  to  a 
Valid  verdict  that  the  jury  should  answer  all  of  the  is- 
sues submitted  to  it,  and  it  is  insisted  that,  in  so  doing, 
he  told  the  jury  just  the  reverse  of  the  law  governing 
trials  by  jury  in  the  chancery  court." 

^^Second.  It  was  error  to  permit  counsel  for  defend- 
ant to  ask  William  Morrow,  a  witness  for  complainant, 
if  he  had  not  expressed  to  Mr.  Watts,  cashier  of  the  de- 
fendant bank,  the  opinion  that  'there  was  nothing  in 
this  suit;  that  it  was  simply  a  blackmailing  scheme.' 

1  Tenn  Chan~(30) 
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"TWrd.  The  theory  of  complainant  was  that  W.  M- 
Dnncan  had  acted  for  the  First  National  Bank  in  shift- 
ing to  the  Continental  National  Bank  a  bad  debt,  and 
that  he  was  in  no  other  way  inTolved,  and,  this  being 
so,  it  was  error  in  the  court  to  allow  counsel  for  de- 
fendant to  ask  Dr.  Morrow,  "What  was  the  character 
of  the  man,  of  W.  M.^  Duncan,"  and  in  overruling  com- 
plainant's objection  to  the  competency  of  this  proof,  and 
in  the  court  saying  ^I  think  it  is  very  competent  to  show 
that/ 

It  is  said,  in  support  of  this  error,  that  it  was  erro- 
neous to  admit  this  testimony,  because,  first,  the  char- 
acter of  W.  M.  Duncan,  he  being  neither  a  party  nor  a 
witness,  was  not  in  issue;  and,  second^  there  was  no  pre- 
tense of  an  effort  to  qualify  the  witness  by  showing 
that  he  knew  the  general  reputation  of  Mr.  Duncan. 
It  is  also  said,  in  support  of  this  error,  thaif  it  was  erro- 
neous in  the  court  to  say  that  he  thought  it  very  compe- 
tent, that  is,  to  show  the  character  of  Mr.  Duncan.  The 
objection  is  to  the  use  of  the  word  "very''  by  His  Honor 
in  connection  with  the  admission  of  this  evidence,  be- 
cause it  was,  in  effect,  an  expression  of  opinion  by  the 
court  as  to  the  weight  to  which  this  evidence  was  enti- 
tled. In  connection  with  this  error  it  is  also  com- 
plained  that  the  court  did  the  complainant  an  injustice, 
in  overruling  an  objection  to  certain  testimony  made  by 
the  defendant,  in  saying :  "You  can  prove  that,  though 
it  may  do  you  no  good."  The  objection  to  this  state- 
ment of  His  Honor  is,  that,  whether  this  proof  was  bene- 
ficial to  the  complainant  was  entirely  for  the  jury,  it 
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being  admissible^  and  that  the  trial  judge  should  have 
expressed  no  opinion  as  to  its  importance  or  its  unim- 
portance. It  is  also  argued,  under  this  assignment  of 
error,  that  the  court  did  complainant  an  injustice  in 
saying,  although  not  in  the  presence  of  the  jury,  that 
were  the  six  issues  offered  by  complainant  found  in  its 
favor,  he  would  not  give  it  a  decree.  It  is  insisted  that 
this  statement  of  His  Honor  was  the  result  of  an  erron- 
eous .opinion  entertained  by  him  that  the  defendant  was 
in  some  mysterious  manner  prevented  from  pleading 
the  statute  of  limitations  by  the  allegations  of  the  bill 
already  noted,  and  it  is  insisted  that  this  opinion  of  His 
Honor  was  erroneous.  It  is  also  said  that  such  re- 
marks as  the  above,  made  by  the  judge  during  the  trial, 
are  deemed  to  be  improper,  for  they  always  reach  the 
jury.  It  is  also  said,  in  this  connection,  that  the  opin- 
ion of  the  court  as  to  the  ultimate  result  should  not  be 
expressed  from  the  bench,  as  this  sort  of  thing  invari- 
ably percolates,  through  various  channels,  to  the  jury 
and  has  its  effect.  It  is  also  said,  under  this  assign- 
ment of  error,  that  the  court  undertook  to  plead  the 
statute  of  limitation  for  the  defendant,  and  that  this 
was  error. 

^^ Fourth.  John  P.  Williams,  vice-president  of  the  de- 
fendant bank,  and  the  individual  actively  in  control  of 
its  affairs  at  the  time  of  this  loan,  and  its  most  zealous 
advocate,  testified  that  he  did  not  remember  having 
made  the  representations  as  to  the  solvency  of  Duncan, 
Gaines  and  Morrow  attributed  to  him  by  complainant's 
witnesses,  and  he  was  then  allowed  to  testify  that  he 
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thought  that  in  1890  or  1891  the  First  National  Bank 
had  a  form  printed  to  be  utilized  in  answering  queries 
as  to  the  solvency  of  parties,  and  upon  such  prepared 
form  was  printed  the  following :  "This  bank  gives  such 
information  as  it  may  have,  or  be  able  to  acquire,  in  re- 
gard to  the  firm  or  person  named,  without  assuming  in 
any  way  any  responsibility  for  their  acts  in  the  matter." 

This  evidence  was  objected  to  upon  the  following 
grounds,  in  substance: 

1.  The  said  witness,  having  denied  that  he  made  any 
representation  to  the  complainant  with  respect  to  the 
solvency  of  these  parties,  it  was  improper  to  allow  him 
to  testify  as  to  the  above  form  of  answering  questions 
addressed  to  the  bank  concerning  the  financial  stan^ding 
of  the  parties.  Again,  it  is  said  that  the  undisputed 
testimony  of  the  witnesses  for  complainant,  and  their 
only  claim,  was  that  the  information  came  from  the 
First  National  Bank  verbally,  then  by  telegram,  and 
that  this  was  followed  bv  a  letter,  and  that  there  was 
no  pretense  by  any  person  that  such  printed  form  as  is 
above  shown  was  used,  and  that  therefore  the  complain- 
ant could  not  be  bound  by  a  warning  that  it  denied  was 
received  bv  it.  It  is  also  said  that  the  above  evidence 
of  Mr.  Williams  was  incompetent,  because  it  is  no  de- 
fense to  an  action  for  fraud  and  deceit  that  the  trans- 
gressor accompanies  the  transaction  with  a  disclaimer 
of  liability,  for  the  law  fixes  a  liability  upon  him  wholly 
independent  of  his  wishes  or  declarations  in  the  matter. 
It  is  further  said,  in  connection  with  the  evidence  of 
this  witness,  that  his  deposition  was  taken  by  the  com- 
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plainant,  but  was  not  read  at  the  hearing  by  it,  but  that 
said  deposition  was  read  by  the  defendant,  and  that, 
after  reading  the  deposition,  Mr.  Williams  being  pres- 
ent in  court,  the  defendant  placed  him  upon  the  stand 
for  further  examination;  that  objection  was  made  to 
this  further  examination,  upon  the  ground  that  the  de- 
fendant could  not  both  read  the  deposition  of  the  wit- 
ness and  examine  him  orally,  that  the  right  to  call  the 
witness  for  cross-examination  belonged  to  the  adverse 
party,  but  that,  having  elected  to  oflfer  the  deposition, 
the  party  offering  the  same  could  not  call  the  witness, 
and  it  is  assigned  as  error,  or  rather  argued  as  error 
under  the  fourth  assignment  of  error,  that  the  court  was 
in  error  in  overruling  this  objection  to  the  oral  exami- 
nation by  defendant  of  Mr.  Williams. 

^^Fifth.  The  court  erred  in  permitting  Mr.  Watts, 
cashier  of  defendant  bank,  to  testify  as  to  what  ap- 
peared upon  the  books  of  the  bank." 

In  support  of  this  error,  it  is  said  that  the  person  who 
made  the  entries  was  alive  and  in  Nashville,  though 
under  indictment  for  "irregularities"  in  keeping  this 
bank's  books.  A  further  objection  offered  to  this  testi- 
mony was,  first,  that  the  books  of  a  bank  are  not  ad- 
missible as  against  strangers,  and,  second,  if  admissible 
at  all,  only  upon  proof  by  the  person  who  made  the  en- 
tries that  the  same  were  accurate  and  true.  It  is  there- 
fore insisted  that  His  Honor  erred  in  overruling  the  ob- 
jection to  this  evidence  of  Mr.  Watts. 

Before  disposing  of  the  errors  assigned,  it  may  be 
proper  to  state,  in  brief,  the  case  made  in  the  bill 
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against  the  defendant.  It  allies  that  in  April,  1891, 
Duncan,  Oaines  and  Morrow  were  insolyent  and  were 
heavily  indebted  to  the  defendant  bank,  and  that  it  pro- 
cured a  broker  in  Nashville  to  negotiate  a  loan  to  these 
parties  from  complainant,  with  which  to  pay  off  their 
indebtedness  to  it,  the  broker  agreeing  with  it  to  refer 
the  complainant  bank  to  it  for  information  as  to  the 
financial  standing,  solvency  and  ability  of  the  parties 
to  pay  the  said  loan  proposed  to  be  secured  from  the 
complainant,  the  purpose  of  the  loan  being  to  enable 
the  said  parties  with  it  to  pay  off  their  indebtedness  to 
the  defendant.  It  is  further  alleged  that  the  defendant 
knew  at  this  time  that  said  parties  were  insolvent  and 
unable  to  pay  their  debts  to  it,  and  that  with  this  knowl- 
edge it  falsely,  fraudulently  and  recklessly  represented 
to  the  complainant  bank  that  said  parties  were  good 
and  solvent  and  able  to  pay  the  loan  they  proposed  to 
secure  from  complainant.  It  is  further  alleged  that  de- 
fendant kept  its  fraudulent  connection  with  this  loan, 
and  the  facts  connecting  it  with  liability  therefor,  con- 
cealed from  the  complainant  until  a  short  time  before 
the  bill  was  filed,  and  until  within  six  years  before  it 
was  filed.  After  the  evidence  was  all  in  the  issues  here- 
inbefore copied  were  submitted  to  the  jury.  As  will  be 
noticed  from  the  averments  of  the  bill  hereinbefore 
copied,  the  alleged  transaction,  resulting  in  the  loan  by 
the  complainant  to  Messrs.  Duncan,  Gaines  and. Mor- 
row, occurred  more  than  six  years  before  the  bill  was 
filed,  and,  in  order  to  avoid  the  plea  of  the  statute  of 
limitations  of  six  years,  the  bill  allied  that  the  facta 
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implicating  the  defendant  in  liability  for  the  loan  were 
concealed  from  the  complaiBant,  and  kept  concealed 
until  the  time  stated  in  the  bill. 

Now,  with  these  preliminary  statements  of  the  ground 
of  action  allied  in  the  bill,  we  proceed  to  dispose  of 
the  errors  assigned,  in  the  order  of  their  statement 
above. 

The  first  complaint  is  that  the  jury  did  not  respond 
to  all  the  issues  submitted  to  it,  and  that,  this  being 
so,  the  court  should  not  have  accepted  the  verdict  of 
the  jury,  but  should  have  discharged  it  and  entered  a 
mistrial  order.  We  do  not  think  this  error,  in  the 
broad  sense  of  its  terms,  announces  a  correct  proposi- 
tion of  law  applicable  to  a  trial  of  issues  of  fact  sub- 
mitted to  juries  in  chancery  courts.  Under  the  acts  of 
our  legislature  (carried  into  the  Code  of  1858,  sec.  4465 
et  seq.,  M.  &  V.,  sec.  5215  et  seq.y  Shannon,  sec.  6282 
et  seq.)y  it  is  provided  that  either  party  to  a  suit  in 
chancery  is  entitled  to  a  jury  to  try  and  determine  any 
material  fact  in  dispute,  and  that  all  the  issues  of  fact 
in  any  case  shall  be  submitted  to  one  jury.  It  is  fur- 
ther provided  that  the  issues  shall  be  made  up  by  the 
parties  under  the  direction  of  the  court,  and  that  the 
issues  shall  set  forth,  briefly  and  clearly,  the  true  ques- 
tions of  fact  ^to  be  tried,  and  that  the  trial  shall  be  con- 
ducted like  other  jury  trials  at  law,  the  finding  of  the 
jury  having  the  same  force  and  effect,  and  the  court  hav- 
ing the  same  power  and  control  over  the  finding,  as  on 
such  trials  at  law.  Under  this  legislation,  it  is  mani- 
ifest   that   only   material   issues   of   fact   should   be 
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submitted  to  a  jury  in  a  case  in  chancery.  It  follows 
that  if  immaterial  issues  be  submitted  to  the  jury^  and 
it  responds  yes  or  no  to  such  issues^  or  responds  to  some 
of  the  issues  and  does  not  respond  to  others^  the  court 
may  disregard  its  responses  or  failure  to  respond^  and^ 
if  the  record  is  in  condition  to  justify  it,  decide  the  case 
as  if  no  jury  trial  Iiad  taken  place.  Qass  v.  Mason,  4 
Sneed,  509;  Rugsdale  v.  Gossett,  2  Lea,  730;  Bank  v. 
Olden,  6  Lea,  718,  729. 

As  will  be  remembered,  from  the  preceding  statement 
of  the  steps  taken  in  the  case,  the  chancellor  announced 
to  the  complainant's  counsel,  when  he  submitted  his  six 
issues,  that  they  were  immaterial  and  not  decisive  of 
the  real  question  in  the  case  as  made  by  the  bill,  and 
that  if  all  of  them  were  found  in  favor  of  the  complain- 
ant he  would  not  render  a  decree  based  thereon.  It  is 
inferable  from  the  record  that  His  Honor  based,  his  opin- 
ion that  these  issues  were  not  material  upon  the  idea 
that  the  frame  of  the  bill  and  its  averments  were  such 
as^to  preclude  the  defendant  from  pleading  the  statute 
of  limitations  of  six  years,  and  that  these  issues,  in  none 
of  their  elements,  covered  the  point  averred  in  the  bill 
of  the  concealment  of  the  fraud  which  the  bill  alleged 
had  been  perpetrated  upon  the  complainant  by  the  de- 
fendant in  the  procurement  of  the  loan  by  the  former  to 
Messrs.  Duncan,  Gaines  and  Morrow.  It  is  to  be  no- 
ticed,  however,  that  the  defendant  never  interposed  any 
objections  to  the  six  issues  submitted  by  the  complain- 
ant, and  which  were  submitted  by  the  court  to  the  jury. 
Neither  did  the  defendant,  at  this  stage  of  the  case,  in- 
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sist  upon  an  isBue  raising  the  question  of  the  conceal- 
ment of  the  facts  alleged  in  the  bill  to  constitute  the 
fraud  perpetrated,  or  alleged  to  have  been  perpetrated 
by  the  defendant  upon  the  complainant,  in  connection 
with  ttie  loan  to  said  three  parties.  Exactly  upon  what 
ground,  in  view  of  his  opinion  expressed,  in  the  absence 
of  the  jury.  His  Honor,  the  chancellor  below,  submitted 
said  six  issues  to  the  jury  is  not  clearly  apprehended  by 
us.  If  they  were  immaterial  they  should  not  have  been 
submitted.  We  infer  that  His  Honor  permitted  them 
tc  go  to  the  jury  for  the  purpose,  in  addition  to  the  ques- 
tion of  the  statute  of  limitations  stated  by  him,  simply 
of  getting  the  advisory  judgment  of  the  jury  upon  the 
collateral  facts  involved  in  them,  bearing  upon  what  he 
considered  the  real  or  material  issues  of  fact  determina- 
tive of  the  case.  It  is  certain  that  if  they  were  not  de- 
terminative of  the  case  they  were  immaterial,  and  he 
v;as  not  bound  by  the  response  of  the  jury  or  its  failure 
to  respond.  The  question,  therefore,  arises:  Were 
each  of  said  issues  material  issues  in  the  sense  that  a 
response  to  them  by  the  jury  in  favor  of  complainant 
entitled*  it,  as  a  matter  of  law,  to  a  decree  against  the 
defendant?  We  think  not,  in  the  sense  of  controlling 
the  future  action  of  the  chancellor.  To  present  the  po- 
sition of  the  court  clearly  in  respect  to  this  matter,  we 
will  state,  in  this  connection,  that,  in  our  opinion,  it  was 
not  incumbent  on  the  complainant,  in  order  to  a  recov- 
ery in  its  favor,  to  prove  all  the  facts  alleged  in  its  bill, 
provided  it  proved  facts  embraced  by  the  averments  of 
its  bill  sufficient  in  law  to  warrant  a  decree  in  its  favor. 
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We  are,  moreover,  of  opinion  that,  although  the  com- 
plainant alleged  in  its  bill  a  state  of  facts  which,  taken 
to  be  true,  made  a  plea  of  the  statute  of  limitations  un- 
availing, still  the  defendant,  if  it  desired  to  avail  itself 
of  the  benefit  of  the  plea  of  the  statute,  •should  have 
denied  the  facts  alleged  avoiding  the  statute  and  accom- 
panied its  denial  with  a  plea  of  the  statute.  Orahatn^s 
Heirs  et  al.  v.  Nelson  et  ah,  6  Hum.,  604;  Seifreid  v. 
Bank,  1  Bax.,  200 ;  Oibson^s  Suits  in  Chancery,  sec.  336. 

The  general  principle  underlying  and  supporting  this 
proposition  is,  that  the  plea  of  the  statute  of  limitations, 
barring  the  remedy,  is  a  matter  personal  to  the  party 
entitled  to  interpose  it,  and  if  he  desires  the  benefit  of 
it,  he  must  specially  plead  it.  State  v.  Butler,  11  Lea, 
418 ;  Bomar  v.  Hagler,  7  Lea,  85,  89 ;  Allen  v.  Word,  6 
Hum.,  284. 

With  these  statements  we  come  to  the  question  of  the 
issues  submitted.  We  take  it,  if  the  complainant  had 
submitted  to  the  jury  the  issue:  "Did  the  defendant 
represent  to  the  complainant  that  Duncan,  Gaines  and 
Morrow  were  amply  solvent,  knowing  at  the  time  that 
they  were  insolvent,  and  did  the  complainant,'  relying 
upon  this  representation,  loan  said  parties  money  which 
they  afterwards  were  unable  to  pay  ;*'  and  the  jury  had 
answered  yes  to  the  issue,  and  the  answer  had  been 
based  upon  sufficient  evidence  to  support  it,  the  com- 
plainant would  have  been  entitled  to  a  decree  ajgainst 
the  defendant. 

The  issue  might  have  been  put  in  this  condensed 
form :     "Was  the  complainant  induced,  by  the  false  rep- 
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resentations  of  defendant  as  to  the  solvency  and  finan- 
cial ability  of  Duncan,  Gaines  and  Morrow,  to  loan  said 
partly  120,000  which  they  were  unable  to  repay?"  An 
aifirmative  response  to  such  an  issue,  based  upon  suffi- 
cient  eyidence,  would,  under  some  authorities,  have  war- 
ranted a  decree  in  favor  of  complainant,  and  this  al- 
though the  defendant  derived  no  benefit  from  the  loan, 
and  was,  aside  from  the  false  representations,  not 
otherwise  connected  with  the  procurement  of  the  loan. 
CSertainly  such  a  representation,  known  to  be  false,  and 
which  is  acted  ui>on  by  the  party  to  whom  the  repre- 
sentation is  made,  to  his  loss  or  injury,  constitutes  a 
cause  of  action  against  the  party  making  it.  JJrsell  v. 
Clark,  7  Cranch  (U.  S.),  69;  Fitzgerald  v.  Joslin  (Vt.), 
42  Am.  Dec,  46 ;  Upton  v.  Vail,  5  Am.  Dec.,  210 ;  Lord  v. 
Collet/,  25  Am.  Dec.,  445. 

In  a  note  to  the  case  last  above  cited  will  be  found  an 
able  and  pretty  full  discussion  of  the  question,  with  a 
citation  of  numerous  authorities. 

Now,  what,  in  effect,  did  the  complainant  do  in  sub- 
mitting his  first  four  issues?  He  simply  divided  the 
combined  or  concrete  fact  or  issue  constituting  the 
ground  of  liability  into  four  elements,  to  wit,  the  repre- 
sentation, reliance  thereon,  the  truth  or  falsity  of  the 
representation,  and  the  knowledge  of  the  falsity  of  the 
representation  by  the  party  making  it  We  are  not  pre- 
pared to  say  that  such  a  division  of  a  material  and  de- 
terminative issue  into  its  constituent  elements,  for  the 
purpose  of  its  simplification  for  the  consideration  of  the 
Jury,  is  not  a  proper  and  permissible  practice  in  many 
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cases.  But  when  it  is  adopted  by  a  party,  he  assumes 
the  burden  of  securing  a  favorable  response  to  each  di- 
vision of  the  determinative  issue  constituting  his  right 
to  a  recovery.  Failing  to  secure  such  a  response  to  one 
of  the  essential  divisions  or  elements  of  the  issue 
amounts  to  a  failure  to  make  out  his  case,  and  a  nega- 
tive response  to  one  of  the  essential  divisions  of  the  is- 
sue defeats  his  right  to  recover.  Take  the  case  in  hand : 
An  affirmative  finding  of  the  jury,  under  the  first  issue 
submitted  by  the  complainant,  would  not  have  entitled 
it  to  a  recovery.  To  authorize  a  recovery  requires  such 
a  finding  also  under  the  fourth  issue  submitted.  In 
other  words,  a  negative  finding  by  the  jury  under  the 
fourth  issue,  was,  in  effect,  a  finding  of  a  fact  which  in 
law  denied  the  contention  of  the  complainant  and  its 
right  of  recovery  in  this  case.  If  correct  in  this  posi- 
tion, it  follows,  logically  and  inevitably  it  seems  to  us^ 
under  the  decisions  cited,  that  the  failure  of  the  jury  to 
agree  upon  a  response  to  the  first  issue,  or  to  the  first 
three  issues,  was  immaterial,  a  negative  response  hav- 
ing been  returned  by  it  to  the  fourth  issue.  It  follows, 
further,  that,  upon  the  negative  response  of  the  jury  to 
the  fourth  issue,  the  chancellor  was  authorized  to  dis- 
miss the  bill,  if,  in  his  opinion,  the  record  justified  such 
action  on  his  part.  This  is  so,  because,  in  the  sense  of 
the  law,  the  court  did  not,  in  the  language  of  the  first 
assignment  of  error,  "accept  a  partial  finding  of  fact  by 
the  jury."  He  accepted  a  finding  of  fact  by  it,  which, 
if  true,  absolutely  defeated  the  claim  of  complainant  to 
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recover  in  the  case.  -This  assignment  of  error  is  over- 
ruled. 

Under  this  assigned  error  a  sub-errot  is  presented. 
It  is  said  that  the  chancellor  committed  error  in  his 
charge,  in  saying  to  the  jury :  "Take  the  case,  and  an- 
swer each  issue  yes  or  no,  or  you  can  write  out  a  more 
extended  answer.  If  you  cannot  answer  any  issue,  you 
can  state  the  facts."  The  criticism  of  this  part  of  the 
charge  to  the  jury  is,  that  it  is  inconsistent  and  confus- 
ing, because  the  jury  is  told  in  one  part  of  it  to  answer 
each  issue  and  then  that  it  need  not  answer  each  issue. 
It  is  further  said,  in  the  brief  of  complainant,  that  it  is 
assumed  that  His  Honor  meant  to  tell  the  jury,  in  this 
paragraph  of  his  charge,  that  it  was  not  essential  to  a 
valid  verdict  that  it  should  answer  all  the  issues  sub- 
mitted to  it;  While  the  criticism  and  assumption  are 
nicely  put  by  the  able  counsel  of  complainant  in  the 
brief,  we  do  not  think  they  are  borne  out  by  a  correct 
construction  of  the  part  of  the  charge  in  question.  The 
manifest  sense  and  meaning  of  this  part  of  the  charge, 
as  we  view  it,  was  to  tell  the  jury  that  it  could  answer 
yes  or  no  to  each  issue  submitted,  or  as  they  considered 
the  evidence  justified,  or,  if  they  preferred,  they  could 
make  in  writing  a  more  extended  answer  to  each  issue, 
and  that  if  they  could  not  agree  to  an  affirmative  or 
negative  response  to  any  issue,  they  should  so  return. 
We  fail  to  see  anything  misleading,  confusing,  or  incon- 
sistent in  this  part  of  the  charge.  This  error,  or  sub- 
error,  is  overruled. 

The  second  error  assigned  is :    "That  it  was  error  in 
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the  court  to  permit  counsel  for  defendant  to  afiik  Wm. 
Morrow,  a  witness  for  complainant,  if  he  had  not  ex/ 
pressed  to  Mr/ Watts,  cashier  of  the  defendant  bank, 
the  opinion  that  there  was  nothing  in  this  suit ;  that  it 
was  simply  a  blackmailing  scheme.''  In  the  bri^  of 
counsel  of  appellant  it  is  said  that,  after  Morrow  was 
allowed,  over  objection,  to  answer  the  question,  and  had 
answered  that  he  did  not  remember  having  made  such 
a  statement,  the  question  was  withdrawn,  and  that  after 
this  Mr.  Watts  was  placed  on  the  stand  by  the  defend- 
ant, and,  over  objection,  was  allowed  to  contradict  Mor- 
row as  to  his  expression  of  opinion,  and  to  say:  "He 
[Morrow]  said  it  was  his  opinion  there  was  nothing  in 
the  suit;  in  his  opinion  it  was  merely  a  scheme  of  black- 
mailing.'' 

The  above  excerpt  from  the  brief  of  counsel  does  not, 
as  we  understand  the  record,  state,  with  exact  accuracy, 
the  facts,  connected  with  this  matter.  In  •rder  to  a 
full  presentation  of  the  question  involved,  we  quote 
from  the  record : 

*^Q.  'Doctor  [meaning  Dr.  Morrow]  soon  after  this 
bill  was  filed,  I  will  ask  you  if  you  did  not  say  to  Mr. 
Watts,  of  the  First  National  Bank  of  Nashville,  Ten- 
nessee, while  he  was  sitting  at  his  desk,  that  there  was 
nothing  in  this  suit,  that  it  was  simply  a  blackmailing 
scheme?'  A.  'I  said  to  Mr.  Watts'—  Q.  *Wait  a 
minute.  Doctor ;  just  answer  my  question.  Did  you  say 
that  or  not?"  A.  *I  do  not  remember  what  words  I 
used,  except  that  I  said  there  was  nothing  in  the  suit. 
I  had  no  conversation' —    Q.    *I  am  not  asking  you 
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about  the  conversation^  but  simply  if  yon  made  that 
statement'  By  the  Court:  'Doctor,  you  can  say — "I 
think  it  was  not  in  the  language  you  put  it,  but  I  did 
in  this  language." '  By  Mr.  Ewing:  *I  was  willing  to 
go  into  this  matter  ordinarily,  but  I  would  like  to  ask 
the  court  what  that  Has  to  do  with  this  lawsuit.  How 
is  it  competent?  And  I  object  now  to  the  testimony  as 
immaterial  and  incompetent,  and  abhorrent  to  the  law, 
to  say  that  you  can  ask  the  witness  his  opinion  as  ex- 
pressed to  an  interested  party.'  The  court:  'The  ob- 
jection is  overruled.'  The  complainant  excepts  to  this 
action  of  the  court  for  the  reasons  stated  in  the  object^ 
ion.  Q.  'Didn't  you,  at  the  desk  of  Mr.  Watts  in  the 
First  National  Bank,  in  Nashville,  shortly  after  this  bill 
was  filed,  say  to  him  that  this  case  was  a  piece  of  black- 
mail, and  didn't  you  use  that  word,  blackmail?'  A.  'I 
cannot  remember  that  I  did.  I  stated  my  opinion  that 
I  didn't  think  there  was  anything  in  it,  that  I  had  never 
had  a  word  of  conversation  with  any  body  connected 
with  the  First  National  Bank  ubout  that  I  cannot  say 
that  I  said  it  was  blackmail.'  Q.  'Dida't  you,  within 
the  last  month,  in  the  rear  room  of  the  First  National 
Bank,  in  the  presence  of  Mr.  Watts  and  myself,  in  talk- 
ing  over  this  case,  say  that  It  was  a  case  of  blackmail?' 
A.  'I  don't  remember  that  I  did.'  Q.  'You,  do  not  re- 
member whether  you  said  that  or  not?'  A.  'No,  sir;  I 
don't  remember."  Q.  'Why  can't  you  remember  that, 
when  it  is  only  thirty  days,  when  you  can  remember  so 
correctly  things  ten  years  ago?'  By  Mr.  Ewing:  'Maybe 
it  didn't  occur.     I  object  to  that  kind  of  question.'    A. 
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'I  don't  say  that  I  didn't  say  it,  but  I  don't  remember.' 
Q.  ^You  don't  remember  whether  you  said  it  or  not?' 
A.  *If  I  did' —  Q.  ^In  the  final  wind  up  how  much 
did  you  turn  out  in  the  end  owing  the  First  National 
Bank?'  A.  *I  think  they  took  a  decree  against  me." 
Here  the  cross-examination  stopped  in  regard  to  this 
matter. 

In  the  redirect  examination  of  the  witness,  Mr. 
Ewing,  for  the  complainant,  asked  him.  "Q.  *You 
were  asked  if  you  did  not  express  to  Mr.  Watts  an  opin- 
ion as  to  this  lawsuit,  what  was  your  answer  as  to  that?' 
A.  ^I  cannot  remember  that  I  said  it  was  a  case  of 
blackmail.  I  said  to  him  just  what  I  said  to  Mr.  Har- 
ris there  the  other  day.'  Objection  by  defendant  to  what 
witness  said  to  Mr.  Harris.  By  the  Court:  'He  can 
state  what  he  thinks  he  said  to^  Mr.  Watts,  and  what  he 
thinks  he  said  to  Mr.  Stokes,  and  has  a  right  to  explain, 
but  then  I  do  not  think  he  ought  to  go  off  and  tell  what 
Le  said  to  other  people.'  Q,  'Do  you  remember  whether 
you  stated  to  Mr.  Harris,  in  a  conversation  you  had 
about  the  matter,  that  there  was  mot  a  doubt  that  the 
Afemphis  bank  had  been  robbed  in  the  matter,  but  that 
you  didn't  know  whether  they  could  show  it?'  Ob- 
jected to  by  defendant.  By  Mr.  Ewing:  'Then  I  will 
ask  your  Honor  to  exclude  the  opinion  expressed  to  the 
other  side,  or  even  the  interrogatory  on  that  line.'  By 
the  court:  'You  try  to  make  out  a  case  of  conspiracy 
between  Mr.  Morrow  and  these  other  persons  to  do  these 
things,  and  in  that  light  I  permitted  Mr.  Stokes  to  ask 
these  questions,  but  it  does  not  necessarily  follow  that 
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you  have  a  right  to  ask  them/  By  Mr.  Ewing:  We 
want  to  show  that  if  the  opinion  was  competent  for  one 
side  it  is  equally  competent  for  the  other.^  Mr.  Stokes 
here  withdrew  the  question,  and  the  examination  pro- 
ceeded as  follows :  By  Mr.  Ewing :  *I  will  ask  you  if 
you  ha^e  not  stated,  not  only  to  Mr.  Harris,  but  to  the 
bank  at  Memphis' —  By  Mr.  Stokes:  *I  would  like 
time  and  place.'  By  the  court:  *You  ought  not  to 
make  it  as  loose  as  that,  you  must  come  down  to  the 
time  and  place.'  Q.  ^Haven't  you  stated,  on  the  streets 
of  Nashville,  and  in  the  office  of  Mr.  Harris,  in  the  chair 
about  the  southwest  corner,  that  there  was  not  any 
doubt  but  the  loan  had  been  a  job  fixed  up  by  the  First 
National  Bank  to  get  the  proceeds  of  it,  or  substantially 
that,  bu1>  that  they  might  have  great  difficulty  in  estab- 
lishing the  fact?'  A.  *I  said  to  Mr.  Harris  that  there 
was  some  things  about  the  matter  that  I  did  not  like. 
I  did  not  want  to  make  the  loan  and  had  refused  to  do  it 
several  times,  and  that  they  had  permitted  the  only  man 
to  connect  the  First  National  Bank  with  it  to  die.  I 
stated  then,  to  him,  that  I  had  never  had  any  conversa- 
tion with  anybody  in  the  First  National  Bank  about  it, 
but  Duncan  was  the  only  man  I  ever  knew  in  the  trans- 
action, and  he  was  the  only  man  that  could  have  ex- 
plained the  whole  situation.  After,  I  think  I  stated  to 
Mr.  Neily  and  others  that  I  always  regretted  having 
made  the  loan.'  Q.  ^I  will  ask  you  if  you  have  stated 
to  the  same  gentlemen  that  the  loan  was  for  the  First 
National  Bank,  which  got  the  money,  and  you  refused 
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to  go  into  it,  with  reference  to  the  use  of  your  name,  op 
to  allow  your  name  to  be  used ;  you  refused  to  do  that, 
in  obtaining  a  loan,  unless  the  American  National  Bank 
should  be  paid  14,500  out  of  it?'  A.  ^That  is  the  facts 
of  the  case.  I  refused  to  make  the  loan  until  that  agree- 
ment was  made  by  Mr.  Duncan.' '' 

Now,  what  precedes  is  the  record  with  reference  to 
this  matter.  It  is  thus  seen  that  counsel  of  defendant, 
on  the  cross-examination  of  Dr.  Morrow,  asked  him  if 
he  had  not  expressed  the  opinion  to  the  cashier  of  the 
First  National  Bank  that  this  suit  was  without  merit, 
or  that  in  substance,  and  that  it  was  a  blackmailing 
scheme.  There  was  objection  to  this  question  by  com- 
plainant, and  the  objection  was  overruled,  and  the  wit- 
ness stated,  in  substance,  that  he  did  not  remember  hav- 
ing made  such  a  statement  to  the  cashier  of  the  defend- 
ant bank.  Upon  the  re-examination  of  the  witness 
counsel  for  complainant  took  up  the  matter,  and,  after 
a  number  of  questions,  counsel  of  defendant  withdrew 
the  questions  calling  for  the  opinion  expressed  by  Dr. 
Morrow.  Thereafter  counsel  for  complainant  entered 
into  the  matter,  and  had  the  Doctor  go  into  what  he  said 
to  Mr.  Harris  and  others  in  respect  to  the  nature  of  the 
suit.  Thereafter,  in  the  progress  of  the  case,  Mr.  Watts, 
cashier  of  the  defendant  bank,  was  placed  upon  the 
stand  by  the  defendant.  In  the  progress  of  his  exam- 
ination, he  was  asked  these  questions : 

^^Q.  *Mr.  Watts,  do  you  know  Dr.  Morrow?'  A. 
*Yes,  sir.'  Q.  *If  you  had  a  talk  about  what  was  in- 
volved in  this  case  shortly  after  the  bill  was  filed,  state 
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iV  A.  *Yes,  sir/  Q.  ^Wliere  was  that  conversation?^ 
A.  *I  had  the  first  conversation  with  Dr.  Morrow'—; 
Q.  'Don't  tell  anything  that  occurred?'  A.  'I  am 
jnst  telling  where  I  had  the  conversation.  I  had  the 
first  conversation  with  Dr.  Morrow  at  the  corner  of 
Cherry  and  Union  streets.  It  is  on  the  corner  on  which 
the  First  National  Bank  is  located,  standing  near  the 
place,  you  will  remember,  where  the  mail  boxes  were 
located.  I  had  a  second  conversation  with  Dr.  Morrow 
standing  at  my  desk  in  the  bank.  Dr.  Morrow  was 
standing  just  across  the  place  there  where  I  converse 
with  customers  of  the  bank.  The  third  conversation  was 
at  a  still  later  date,  and  was  in  the  directors'  room  of 
the  First  National  Bank,  in  the  presence  of  Mr.  Stokes, 
and  the  second  conversation  was  in  the  presence  of  our 
f(MPmer  assistant  cashier,  Mr.  Thomason.'  Q.  'Where 
is  Mr.  Thomason  now?'  A.  'Mr.  Thomason  is  in  Hat- 
tiesburg,  Mississippi.  He  has  since  gone  there  to  ac- 
cept a  position.'  Q.  'He  is  not  with  your  bank?'  A. 
'No,  sir.'  Q.  'On  those  occasions  did  Mr.  Morrow 
state  to  you,  in  regard  to  the  allegations  of  this  suit, 
that  there  was  nothing  in  the  suit,  and  that  it  was 
merely  a  blackmailing  scheme?'  By  Mr.  Ewing,  for 
complainant:  'We  wish  to  object,  if  the  court  please, 
and  I  do  not  think  that  such  latitude  should  be  allowed. 
They  asked  Dr.  Morrow  the  question,  and  the  statement 
has  also  been  denied  by  the  witness,  and  being  purely 
collateral  and  no  issue  in  the  lawsuit,  defendant  is 
bound  by  the  answer.'  Objection  overruled.  Except- 
ions by  complainant     Q.     By  Mr.  Stokes  for  the  de- 
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fendant:  'On  those  conversations  with  Dr.  Morrow,  did 
he  say  to  you,  with  regard  to  the  allegations  of  the  bill, 
that  there  was  nothing  in  the  suit,  and  that  it  was  a 
scheme  of  blackmailing?'  A.  *Dp.  Morrow  said' — Q.  By 
Mr.  Ewing,  for  the  complainant:  'Just  answer  yes  or 
no.  We  further  object  to  any  answer.  Did  he  make 
that  statement  is  the  question.'  A.  'Well,  in  effect, 
he  made  that  statement.  He  said  it  was  his  opinion 
there  was  nothing  in  the  suit;  in  his  opinion,  it  was 
merely  a  case  of  blackmail.'  Q.  'And  two  of  those  con- 
versations, I  understand,  were  shortly  after  the  filing  of 
the  bill,  and  the  other  was  within  the  past  month,  the 
last  conversation?"  A.  'I  think  it  was  in  a  month 
or  six  weeks.     It  was  a  short  time  ago.' " 

What  preceded  is  the  record  bearing  upon  the  point 
raised  by  the  issue  under  review. 

It  will  be  readily  conceded,  as  a  general  proposition 
in  relation  to  the  law  of  evidence,  that  it  was  inadmis- 
sible to  ask  the  witness  as  to  what  opinion  Dr.  Morrow 
had  expressed  to  him  or  any  one  with  respect  to  the 
merits  of  this  lawsuit.  The  contention  of  the  defend- 
ant, however,  is,  that,  after  he  had  gone  into  the  sub- 
ject of  the  witness'  expression  of  an  opinion,  he  had 
withdrawn  the  question,  and  that,  thereafter,  the  com- 
plainant itself  went  into  the  matter,  and  that  that  being 
so,  he  had  the  right  to  ask  Mr.  Watts  as  to  whether  or 
not  the  witness  expressed  such  an  opinion  to  him.  In 
brief,  the  insistence  of  defendant  is,  that  the  opinion  of 
witness  Morrow  was  put  in  the  record,  and  kept  in  it,  by 
complainant  on  the  redirect  examination  of  the  witness, 
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and  that  the  witness,  Watts,  when  placed  upon  the 
stand,  was  asked  to  state  what  Morrow  said  to  him  in 
regard  to  this  point,  and  that  this  was  asked  to  contra- 
dict what  complainant  had  put  into  the  record  in  its 
redirect  examination  of  Morrow.  It  is  further  insisted 
by  defendant  that  the  objection  made  by  complainant 
to  this  question  to  Watts  was,  that  defendant  had  asked 
Morrow  the  question,  and  that  Morrow  had  denied  ex- 
pressing or  saying  what  was  imputed  in  the  question, 
and  that  the  matter  inquired  about,  being  merely  col- 
lateral matter,  and  no  issue  in  the  suit,  the  defendant 
was  bound  by  the  answer,  and  that  the  objection  was 
overruled,  being  predicated  upon  a  mistake  of  counsel 
of  complainant  in  overlooking  the  fact  that  defendant 
had  withdrawn  the  question  to  Morrow. 

The  proposition  of  the  law  of  evidence  announced  by 
defendant  as  controlling  this  matter  is,  that  complain- 
ant, having  put  in  the  record  incompetent  matter,  can- 
not base  an  error  upon  the  fact  that  the  court  permitted 
defendant  to  introduce  evidence  to  contradict  it.  It 
will  be  remembered,  that  Dr.  Morrow  said  that  he  did 
not  remember  saying  to  Mr.  Watts  "that  there  was  noth- 
ing in  this  suit;  that  it  was  simply  a  blackmailing 
scheme,'^  and  the  insistence  is  that  this  character  of  an- 
swer made  by  a  witness  is  open  to  contradiction. 

The  case  of  Reagan  v.  Mahry,  8  Bax.,  169,  is  cited  in 
support  of  this  proposition.  Judge  Turney,  in  the  case 
cited,  quoting  from  Mr.  Phillips  in  his  work  on  Evi- 
dence, vol.  2,  says :  "If  a  witness,  say  all  the  elemen- 
tary books,  has  been  asked  as  to  contradictory  verbal 
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statements,  which  he  neither  admits  nor  denies^  it  seems 
doubtful  whether  evidence  of  the  statement  is  admissi- 
ble/' Judge  Turney  proceeds,  after  stating  that  Park, 
B.,  admitted  the  evidence  and  that  Tindal,  C.  J.,  and 
Lord  Abinger,  C.  B.,  excluded  it  at  nisi  priua,  said : 

"The  ruling  of  Park,  B.,  appears  to  be  the  most  sound 
and  fittest  to  be  followed.  It  is  true  the  proof  of  the 
statement  imputed  to  the  witness,  which  he  says  he  does 
not  remember  to  have  made,  is  not  admissible  as  a  con- 
tradictory statement;  for  until  further  inquiry  is  made, 
there  is  no  apparent  contradiction ;  but  still  it  seems  the 
evidence  should  be  admitted,  for  the  imputed  statement, 
when  proved,  may  be  such  as  to  amount  to  a  direct  con- 
tradiction of  the  witness,  and  may  also  possibly  con- 
vince the  jury  that  the  witness  did  not  speak  the  truth 
in  saying  he  did  not  remember  making  the  statement. 
If  the  rule  were  otherwise,  it  might  happen  that,  under 
the  pretense  of  not  remembering,  a  witness  who  has 
made  a  false  statement,  and  who  knows  it  to  be  false, 
would  escape  contradiction  and  exposure.'* 

We  do  not  think  this  case  supports  the  proposition 
under  review.  It  is  very  true,  that,  in  many  cases,  when 
a  witness  says  he  does  not  remember  making  a  previous 
statement  of  fact  material  to  the  issue,  contradictory 
to  that  to  which  he  is  deposing  on  the  trial,  he  may  be 
contradicted  by  showing  that  he  did  make  the  previous 
statement;  but  this  is  a  different  thing  altogether  from 
attempting  to  contradict,  or  impeach,  the  facts  testified 
to  by  witnesses,  by  showing  that  some  time  before  the 
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witness  had  expressed  an  adverse  opinion  as  to  the 
merits  or  purpose  of  the  suit. 

We  think  the  opinion  of  Dr.  Morrow  as  to  the  merits 
or  purpose  of  this  suit^  whether  expressed  in  one  wa^  to 
Mr.  Watts,  or  in  another  way  to  Mr.  Harris,  waa  wholly 
immaterial  to  any  issue  in  the  case.  It  seems,  from  the 
part  of  his  redirect  examination  herein  copied,  that  Dr. 
Morrow  did  not  remember  expressing  or  saying  to  Mr.- 
Watts  what  was  imputed  to  him  concerning  the  suit, 
and  that  he  expressed  a  different  opinion  to  Mr.  Harris. 
We  are  unable  to  see  what  light  either  or  both  of  his 
opinions,  if  he  expressed  them,  shed  upon  the  real  ques- 
tions  in  the  case,  and,  this  being  so,  his  opinion,  or  what 
he  said  about  the  suit,  or  its  merits  or  purpose,  should 
have  been  excluded.  But,  viewing  the  whole  of  the  tes- 
timony of  this  witness  relating  to  this  matter,  as  herein 
copied,  and  its  alleged  contradiction  by  Mr.  Watts  as 
herein  set  out,  can  it  be  reasonably  inferred  to  have  in 
any  way  affected  the  jury?  The  complainant,  in  his  re- 
direct examination,  had  him  to  say  that  he  did  not  re- 
member of  saying  or  expressing  an  opinion  to  Watts  im- 
puted to  him,  and  that  he  did  say  or  express  a  different 
opinion  to  Harris.  Watts  says  that  he  did  express  to 
him  what  the  witness  said  he  did  not  remember  of  say- 
ing or  expressing.  Now,  divest  this  matter  of  needless 
refinements  and  verbiage,  and  the  substance  of  what  we 
have  in  the  record  is,  at  most,  two  somewhat  contra- 
dictory and  incompetent  opinions  of  the  witness,  one  of 
which  the^witness  says  he  does  not  remember  to  have 
expressed.    So  far  as  the  incompetent  opinions  are  con- 
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cerned,  we  think  we  may  consider,  as  doubtless  the  jury 
considered,  that  they  eliminated  each  other. 

His  Honor,  the  chancellor,  in  admitting  the  question 
propounded  to  the  witness  by  defendant  on  cross-exam- 
ination, imputing  to  him  the  expression  of  the  opinion 
testified  to  by  Mr.  Watts,  seems  to  have  thought  it  was 
admissible,  as  shedding  light  on  a  conspiracy  alleged  in 
the  bill  between  the  witness  and  the  other  parties  to 
get  the  money  for  the  complainant  bank.  As  before 
•stated,  the  opinion  of  this  witness,  as  expressed  to 
either  party  concerning  the  nature,  purpose  or  merits  of 
the  suit,  was,  under  this  record,  inadmissible  for  any 
purpose,  and  all  of  his  evidence  relating  to  his  opinion, 
covered  by  the  assignment  of  error  under  review,  should 
have  been  excluded.  But  was  the  error  involved  in  its 
admission,  taken  in  connection  with  the  supposed  con- 
tradiction of  Dr.  Morrow  by  Watts,  in  relation  to  the 
alleged  opinion  of  the  witness  to  the  latter,  such  an 
error  as  calls  for  the  reversal  of  the  finding  of  the  jury 
and  the  action  of  the  court  based  thereon?  We  are  un- 
able to  see,  from  an  examination  of  the  evidence  in  the 
record  and  from  the  tenor  of  the  issues  submitted,  how, 
in  any  rational  view,  its  admission  could  have  infiuenced 
the  action  of  the  jury  or  the  action  of  the  court.  Being 
harmless  in  this  respect,  the  error  does  not  justify  a 
reversal  of  the  decree,  and  the  assignment  of  error  pred- 
icated on  it  is  overruled. 

The  third  assigned  error  is  that  "the  theory  of  com- 
plainant was  that  W.  M.  Duncan  had  acted  for  the  First 
National  Bank  in  shifting  to  the  Continental  National 
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Bank  a  bad  debt;  and  that  said  Duncan  was  in  no  way 
involvedy  and,  that  this  being  so,  it  was  error  in  the 
court  to  allow  defendant  to  ask  Dr.  Morrow  this  ques- 
tion: What  was  the  character  of  the  man,  of  W.  M. 
Duncan?'  And,  in  overruling  the  objection  of  com- 
plainant to  the  competency  of  this  proof,  for  the  court 
to  say,  ^I  think  it  very  competent  to  show  that.' ''  The 
objection  to  this  testimony  presented  in  the  brief  of  ap- 
pellant, is  twofold.  It  is  said,  first,  that  the  character 
of  W.  M.  Duncan,  he  being  neither  a  party  nor  a  wit- 
ness, was  not  in  issue;  and,  second,  that  there  was  no 
pretense  of  an  effort  to  qualify  the  witness  by  showing 
that  he  ^ew  the  general  reputation  of  Mr.  Duncan.  It 
is  further  said,  under  this  assigned  error,  that  the  court 
erred  when  admitting  this  evidence,  in  saying  it  was 
"very''  competent.  The  complaint  is  that,  in  using  the 
word  "very"  the  court  gave  undue  prominence  to  this 
evidence,  and  that  the  use  of  "very,"  in  the  connection 
it  was  used  by  His  Honor,  amounted  to  an  expression 
of  an  opinion  by  the  court  as  to  the  weight  to  be  at- 
tached to  the  evidence. 

Now,  as  we  understand  the  averments  of  the  bill  of 
complainant,  it  was  not  its  theory,  as  expressed  therein, 
that  W.  M.  Duncan  had  acted  for  the  First  National 
Bank  in  shifting  to  the  Continental  National  Bank  a 
bad  debt.  On  the  contrary,  its  theory,  as  advanced  in 
the  bill,  was,  that  the  defendant  bank  procured  a  broker 
in  Nashville  to  negotiate  a  loan  from  the  complainant  to 
said  Duncan  and  Gaines  and  Morrow,  for  the  benefit  of 
the  defendant,  upon  the  false  and  fraudulent  represent- 
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ation  of  the  defendant  to  the  complainant  that  said  par- 
ties were  amply  good  and  solvent,  and  that  Duncan, 
Gaines  and  Morrow  would  not  enter  into  this  fraudu- 
lent scheme,  unless  the  defendant,  through  its  procured 
broker,  and  by  its  false  and  fraudulent  representation 
as  to  their  solvency,  got  a  loan  of  a  sufficient  amount  to 
pay  their  debts  to  the  defendant  and  some  debts  owed 
by  them  to  others.  We  have  copied  the  substance  of  the 
bill  in  a  previous  part  of  this  opinion ;  we  need  not  re- 
peat any  part  of  it  here.  There  is  no  pretense  in  the 
bill  as  we  construe  its  all^ations,  that  Duncan,  as  a  di- 
rector or  otherwise  acted  for  the  defendant  in  procur- 
ing the  loan  from  the  complainant  The  real  legal  pur- 
port of  the  bill  in  reference  to  this  matter  is,  that  Dun- 
can, Gaines  and  Morrow  were  conspirators  with  the  de- 
fendant in  procuring  this  loan,  through  a  broker  em- 
ployed by  the  latter.  The  bill,  it  is  presumed,  was  read 
to  the  jury.  Dr.  Morrow,  a  witness  for  complainant, 
had  testified,  in  substance,  that  he  was  induced  by  re- 
peated solicitations  of  Mr.  Duncan  to  apply  for  the 
loan;  that  he  at  first  declined  to  apply  for  it,  because 
he  did  not  know  that  he  would  be  able  to  pay  it  at  its 
maturity ;  or,  that  being  unable  to  meet  it  at  maturity, 
the  bank,  not  being  the  home  bank,  would  grant  re- 
newal, and  that  he  had  never  talked  to  any  one  of  the 
officials  of  the  defendant  bank  in  charge  of  the  adminis- 
tration of  its  business,  prior  to  the  procurement  of  the 
loan,  and  that,  finally,  Duncan  told  him  if  he,  Morrow, 
was  not  able  to  meet  his  part  of  the  loan,  that  he,  Dun- 
can, could  take  care  of  it  for  him.    Now,  in  view  of  the 
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charges  of  the  bill  and  of  the  tenor  of  this  evidence, 
Morrow  was  asked  as  to  the  character  of  Duncan.  We 
see  no  reversible  error,  under  the  state  of  the  record,  in 
permitting  this  question  to  be  asked  this  witness  and  in 
permitting  him  to  answer  it..  It  is  true  that,  Duncan 
being  dead,  was  neither  a  party  to  the  cause  nor  witness 
in  it ;  but  he  was  a  party  to  the  loan,  one  of  the  bor- 
rowers from  the  complainant,  and,  under  the  averments 
of  the  bill,  one  of  the  co-conspirators  with  the  defend- 
ant, the  witness  and  Gaines  to  get  the  loan.  He  was  the 
man,  according  to  the  testimony  of  the  witness,  that  in- 
duced the  witness  to  enter  into  the  procurement  of  the 
loan.  His  character  for  business  honor  and  integrity 
was  involved  and  assailed  in  the  bill.  The  witness  had 
the  right,  by  virtue  of  his  connection  with  Duncan  in  the 
transaction,  to  say  that  he  was  a  man  of  business-  honor. 
The  witness  was  not  asked  in  respect  to  his  character 
for  truth  and  veracity,  and,  hence,  it  was  not  necessary 
to  qualify  him  to  speak  as  to  this,  by  having  him  say 
that  he  was  acquainted  with  his  general  reputation. 
The  error  assigned,  in  this  aspect  of  it,  is  not  well  taken. 
It  is  further  said,  in  connection  with  this  error,  that 
the  chancellor  committed  an  error  in  saying  this  evi- 
dence, he  thought,  was  "very''  competent,  and  that  in 
using  ^Very*'  he  gave  undue  prominence  to  this  evidence, 
and  thereby  expressed  the  opinion  of  the  court  as  to  its 
weight.  This,  we  think,  is  too  narrow  and  technical 
a  view  to  take  of  the  remark  of  His  Honor.  It  savors 
of  sticking  in  the  bark.  His  Honor  doubtless  meant 
that,  in  his  opinion,  the  evidence  was  "clearly"  compe- 
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tent  Whatever  view  may  be  taken  of  tliis  casual  state- 
ment ruling  the  evidence  to  be  admissible,  it  is  not  in 
accord  with  fair  juridical  inferences  to  conclude  that 
it  had  any  influence  on  the  jury,  eBi)ecially  as  they  were 
told  by  the  chancellor,  in  effect,  that  they  were  the  ex- 
clusive judges  of  the  weight  of  the  evidence. 

It  is  further  said,  under  this  assignment,  that  His 
Honor  erred  in  saying,  when  overruling  an  objection  of 
defendant  to  a  question  put  by  complainant  to  Mr. 
Watts,  "You  can  prove  that,  though  it  may  do  you  no- 
good."  In  order  to  a  proper  understanding  of  this  com- 
plaint, it  is  necessary  to  state  the  following  facts  ap- 
pearing in  the  record :  Mr.  Watts  is  the  cashier  of  the 
defendant  bank.  He  was  examined  as  a  witness  before 
the  jury  by  the  complainant  He  was  asked  to  produce 
the  book  of  the  bank  showing  the  directory  of  the  bank 
during  the  month  of  January,  1891.  He  did  so,  and 
read  the  list  of  directors  elected  January  15,  1891,  to- 
the  jury,  and  those  of  the  list  that  qualified  as  directors. 
Duncan  was  among  those  elected.  Mr.  Watts  gave  the 
names  of  those  qualifying  as  directors  on  the  day  of  this 
election.  Mr.  Duncan  was  not  one  of  those  qualifying. 
Directors  of  national  banks  qualify,  as  such,  by  taking: 
an  oath  required  by  the  act  of  congress.  Mr.  Watts  tes- 
tified that  Duncan  attended  meetings  of  the  directors 
from  December  31,  1888,  to  1891.  He  stated  that  he 
was  unable  to  say  when  he  qualified.  This  question  was 
put  to  him :  "  *I  will  ask  you  to  go  back  prior  to  1891,. 
as  far  as  1888,  and  see  if  the  minutes  don't  show  that 
Mr.  Duncan  was  present  during  all  that  time  and  acting 
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as  a  director  in  the  bank.'  Objected  to  by  defendant 
Q.  'I  will  withdraw  the  question  as,  to  1888,  and  ask 
it  as  to  1890.'  Objected  to  by  the  defendant  as  to  any 
time  before  the  date  of  this  transaction.  By  Mr.  Ewing, 
for  complainant:  *We  want  to  show  that  during  the 
year  1891  he  was  a  director ;  that  he  was  elected  by  the 
stockholders  and  participated  in  the  meetings  of  the  di- 
rectors as  such.  Now,  it  may  be  argued  that  this  trans- 
action took  place  in  January,  that  it  commenced  in  1890, 
and,  therefore,  we  offer  proof  to  show  that  in  1890,  the 
earliest  possible  time  this  transaction  could  have  had 
its  inception,  that  he  was  then  a  director,  and  we  don't 
see  why  the  bank  should  object  to  us  showing  who  their 
directors  were.'  By  the  Court:  *You  can  prove  that, 
though  it  may  do  you  no  good.'  This  statement  ex- 
cepted to  by  complainant."  Now,  just  what  idea  was 
in  the  mind  of  His  Honor  suggesting  the  above  state- 
ment, we  may  not  be  able  to  clearly  or  certainly  assert. 
It  may  be  that  he  was  of  the  opinion  that  proving  that 
Duncan  was  a  director  of  the  bank  would  not  involve  it 
in  liability  for  the  loan  that  Duncan,  Gaines  and  Mor- 
row obtained  from  complainant  and  used,  in  part,  in 
paying  their  debts  going  to  the  defendant.  It  may  be 
that  His  Honor  entertained  the  tentative  idea  at  the 
time,  that,  as  it  had  not  been  shown  that  Duncan,  al- 
though elected  as  a  director  by  the  stockholders,  had 
qualified  as  such  by  taking  the  required  oath,  the  mere 
proving  that  he  was  elected  as  a  director  and  acted  as 
such  would  be  of  no  avail  to  complainant  in  fixing  lia- 
bility on  the  defendant  for  the  loan  sued  for.    We  are 
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inclined  to  infer  that  the  latter  assumption  is  correct^ 
and  we  so  infer  because  of  a  statement  or  paragraph  in 
the  charge  of  His  Honor  to  the  jury  that  "the  bank  may 
be  bound'  by  the  acts  of  one  who  acts  as  director  if  the 
person  has  not  taken  the  oath  of  office."  But  whatever 
may  have  been  in  the  mind  of  His  Honor  at  the  time^ 
prompting  the  statement  objected  to,  we  cannot  see  that 
it  in  any  way  prejudiced  the  case  of  the  complainant  be- 
fore the  jury.  We  do  not  think  it  entirely  fair  to  His 
Honor  to  infer,  or  say,  that  he  intended,  by  the  state- 
ment, to  suggest  or  dictate  to  the  jury  what  weight  they 
should  give  to  this  isolated  piece  of  evidence;  nor  do  we 
think  that  the  jury,  if  sensible  men,  could  have  so  con- 
strued the  statement.  This  complaint  is  not  well  taken 
and  is  overruled. 

The  fourth  error  assigned  is  thus  stated  in  the  brief 
of  appellant :  "John  P.  Williams,  vice-president  of  the 
defendant  bank,  and  the  individual  actively  in  control 
of  its  affairs  at  the  time  of  this  loan,  and  its  most  zeal- 
ous advocate,  testified  that  he  did  not  remember  of  hav- 
ing made  the  representations  as  to  the  solvency  and 
credit  of  Duncan,  Oaines  and  Morrow  attributed  to  him 
by  complainant's  witnesses,  and  he  was  then  allowed  to 
testify  that  he  thought  that  in  1890  and  1891,  the  First 
National  Bank  had  a  form  printed  to  be  utilized  in  an- 
swering queries  as  to  solvency  of  parties,  and  upon  such 
prepared  form  was  printed  the  following:  *This  bank 
gives  such  information  as  it  may  have,  or  be  able  to  ac- 
quire, in  regard  to  the  firm  or  person  named,  without 
assuming  in  any  way  responsibility  for  their  acts  in  this 


APPEALS  REPORTS,  VOL.  1.  495 

Bank  y.  Bank. 

matter/  '^  This  testimoDj  of  said  witness  was  objected 
to,  and  its  admission  is  assigned  as  ^rror.  In  the  first 
place,  it  is  said  that  the  witness  denied  having  made 
any  representation  to  the  complainant,  and  that,  there- 
fore, this  printed  caveat,  according  to  him,  never  was 
received  by  the  complainant.  And,  in  the  next  place, 
it  is  said  the  undisputed  testimony  of  the  witness  for 
the  complainant,  and  their  only  claim,  was  that  the  in- 
formation came  from  the  First  National  Bank  verbally, 
then  by  telegraph,  and  that  this  was  followed  by  a  let- 
ter, and  that  there  was  no  pretense,  by  any  person,  that 
such  printed  fom^  was  used,  and,  hence,  that  complain- 
ant could  not  be  bound  by  a  warning  that  it  denied  was 
received  by  it. 

In  order  to  understand  this  matter,  it  is  proper  to 
state  that  Mr.  Williams  was  the  vice-president  and  one 
of  the  active  officials  in  control  of  the  defendant  bank 
at  the  time  the  loan  by  complainant  to  Duncan,  Gaines 
and  Morrow  was  made.  He  started  that  he  had  no  re- 
membrance of  ever  representing  to  the  complainant,  by 
letter,  telegram  or  otherwise,  that  said  parties  were  sol- 
vent and  good,  and  that  he  had  no  remembrance  of  ever 
having  been  applied  to,  as  an  official  of  the  bank,  for  a 
statement  concerning  the  solvency  and  financial  stand- 
ing of  said  party.  Two  officials  of  the  complainant 
bank,  after  it  had  ceased  to  do  active  business  and  was 
in  process  of  liquidation,  testified,  in  substance,  that 
Mr.  Neely,  its  president,  on  returning  from  Nashville 
shortly  before  the  loans  were  made,  stated  that  Mr.  Wil- 
liams, of  the  defendant  bank,  had  mentioned  to  him  that 
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the  paper  of  Duncan,  Gaines  and  Morrow  was  good. 
The  witnesses  of  the  complainant  bank  testified  that  the 
matter  was  referred  to  its  executive  committee;  that  a 
telegram  was  sent  to  the  First  National  Bank,  as  they 
wanted  its  opinion  in  black  and  white;  that  a  response 
was  received  to  the  telegram  and  afterwards  a  letter,  the 
purport  of  which  was  that  the  parties  were  good  and  sol- 
vent. They  testified  that  this  telegram  and  letter  had 
been  destroyed  in  winding  up  the  affairs  of  the  com- 
plainant bank.  Now,  in  this  state  of  the  case,  Mr.  Wil- 
liams, the  witness  in  question,  stated  that  he  had  no  re- 
membrance  of  having  been  applied  to  with  reference  to 
the  solvency  of  Duncan,  Oaines  and  Morrow;  that  he 
had  no  remembrance  of  sending  a  telegram  or  a  letter, 
although  he  might  have  done  so.  In  this  situation,  he 
was  allowed  to  state  that  his  bank  in  1890  and  1891,  as 
he  remembered,  had  this  printed  form  of  replying  to 
queries  concerning  the  financial  standing  and  solvency 
of  persons  or  firms.  We  think  the  evidence,  under  the 
situation  and  state  of  the  record,  was  competent.  The 
two  witnesses  of  the  complainant  bank  do  not  pretend 
to  give  the  language  of  the  telegram  and  letter  they  say 
were  received  from  the  defendant  bank.  Under  the 
printed  form  of  response  copied,  it  is  entirely  easy  to 
see,  that  the  defendant  bank  might  have  given  a  favor- 
able response  to  the  application  to  it  for  information 
as  to  the  solvency  of  the  parties  inquired  about.  The 
matter  was  proper  to  go  to  the  jury  for  what  it  was 
worth  as  shedding  light  upon  the  character  of  the  re- 
sponse or  representation  made  to  the  complainant  bank 
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resi>ecting  the  financial  standing  and  solvency  of  Dun- 
can, Gaines  and  Morrow. 

It  is  also  said  that  this  evidence  was  incompetent  be- 
cause it  is  no  defense  to  an  action  for  fraud  and  deceit 
that  the  transgressor  accompanies  the  transaction  with 
a  disclaimer  of  liability,  and  that  the  law  fixes  a  liabil- 
ity upon  him  independent  of  his  wishes  or  declarations 
in  the  matter.  This  may  be  very  true,  but  we  fail  to 
see  its  application  to  the  facts  of  this  case.  In  the  first 
place,  under  the  issues  finally  submitted  by  the  com- 
plainant, there  was  no  imputation  of  fraud  upon  the  de- 
fendant bank,  nor  was  there  any  implication  of  deceit 
on  its  part.  The  sole  issue  presented  by  the  complain- 
ant with  respect  to  this  matter  was  that  the  defendant 
falsely  represented  the  parties  to  be  solvent,  knowing 
at  the  time  that  they  were  insolvent.  It  is  true  that 
this,  in  a  sense,  carries  an  implication  of  fraud.  But 
merely  representing  a  party  to  be  solvent  when  the 
party  is  insolvent  is  not  a  fraud,  if  the  party  making 
the  representation  honestly  believes  that  he  is  solvent. 

It  is  further  said,  under  this  assignment  of  error,  that 
the  deposition  of  this  witness  was  taken  by  the  com- 
plainant, but  not  read  by  it  on  the  hearing,  and  that  it 
was  read  by  the  defendant,  and  that,  after  reading  the 
deposition,  Mr.  Williams  being  present  in  court,  was 
placed  upon  the  stand  by  the  defendant  for  further  ex- 
amination; that  objection  was  made  by  complainant, 
upon  the  ground  that  the  defendant  could  not  both  read 
the  deposition  of  a  witness  and  examine  him  orally ;  that 

1  Tenn  Chan— (32) 
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the  right  to  call  the  witness  for  cross-examination  be- 
longed to  the  adverse  party,  and  that,  having  elected  to 
offer  the  deposition,  the  defendant  could  not  call  the 
\^itness,  and  it  is  insisted  that  the  court  was  in  error 
in  overruling  this  objection.  In  support  of  this  error, 
we  are  referred  to  Code,  sec.  5626,  and  Brandon  v.  Mul- 
lenix,  11  Heis.,  446.  It  is  also  said  that  either  party 
may  read  the  deposition,  if  the  witness  be  not  present 
and  testify  at  the  trial,  11  Heis.,  supra;  Sanders  v. 
Railroad  Co.,  99  Tenn.,  130.  It  is  further  said,  if  the 
witness  is  present  his  deposition  cannot  be  read,  but  the 
witness  must  be  examined  in  court.  Code,  Shannon, 
sec.  5631 ;  Puryear  v.  Reese,  6  Cold.,  26.  The  argument 
is,  that  if  the  presence  of  the  witness  prevents  the  read- 
ing of  his  deposition,  the  converse  of  the  proposition  is 
Also  true,  that  if  either  party  reads  the  deposition  he  ex-  ' 
eludes  the  witness,  and  it  is  insisted  that  the  section  of 
the  Code  (Shannon,  sec.  5631),  admits  of  no  other  con- 
struction. The  section  of  Shannon's  compilation  above 
referred  to  is:  "If  the  adverse  party  should  desire  to 
have  any  witness  examined  in  open  court  whose  deposi- 
tion  has  been  taken  under  the  provisions  of  this  chap- 
ter, he  may  compel  the  attendance  of  such  Avitness  as  in 
other  cases,  unless  the  witness  is  exempted  by  law  from 
the  usual  penalties." 

We  do  not  think  that  these  provisions  of  the  code  and 
the  authorities  referred  to  control  the  discretion  pos- 
sessed by  the  chancellor  in  matters  of  the  kind  here  in- 
volved. We  think,  in  the  ascertainment  of  the  truth, 
that  it  is  competent  for  a  chancellor,  in  a  proper  case, 
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where  the  deposition  of  a  party  has  been  taken,  and  the 
party  taking  it  refuses  to  read  it  on  the  trial,  the  other 
party  may  read  it,  and  then  supplement  the  examina- 
tion by  the  oral  examination  of  the  witness.  Certainly, 
such  a  practice  is  not  ground  for  a  reversal,  unless  we 
concede  that  the  adverse  .party  was  prejudiced  thereby. 
And  we  see  nothing  in  the  record  to  warrant  us  in  find- 
ing or  believing  that  the  jury  was  prejudiced  by  this 
matter.     This  complaint  is  overruled.  |  ..-T^'^Ii 

The  fifth  error  assigned  is,  that  Mr.  Watts,  cashier 
of  the  defendant,  was  allowed  to  testify  as  to  what  ap- 
peared upon  the  books  of  the  bank.  In  support  of  this 
assignment  it  is  said  in  the  brief  that  the  person  who 
made  the  entries  was  alive  and  in  Nashville,  though 
under  indictment  for  "irregularities''  in  keeping  the 
bank's  books.  It  is  further  said  that  objection  was 
made  to  the  books  because,  first,  the  books  of  a  bank  are 
not  admissible  as  against  strangers,  and,  second,  that, 
if  admissible  at  all,  they  are  admissible  only  upon  proof 
by  the  person  who  made  the  entries  that  the  same  were 
accurate  and  true.  The  admission  of  this  evidence, 
over  objection,  it  is  insisted  was  error,  and  we  are  cited 
to  quite  a  number  of  cases  in  support  of  the  proposition. 
Among  the  authorities  cited  are  Jones  v.  Florence  West 
University,  46  Ala.,  625;  Chase  v.  Railroad  Co.,  38  111., 
215;  State  v.  Brandon,  64  Md.,  199;  Com,  v.  WoUer,  35 
S.  &  R.  (Pa.),  28;  Railroad  Co.  v.  Noel,  77  Ind.,  110.  It 
is  said  that  the  proposition  that  the  books  of  a  corpor- 
ation are  evidence  between  its  members  but  not  against 
strangers,  is  the  rule  announced  by  the  courts  in  Ala- 
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bama,  Illinois,  Indiana,  Maryland  and  Pennsylvania, 
and  that  the  rule  is  a  sound  one,  for  the  reason  that,  in 
a  contest  with  strangers,  a  corporation  should  not  be 
allowed  to  produce  its  own  writings  as  evidence  in  its 
favor,  and  that  such  a  rule  will  enable  a  corporation  to 
so  keep  its  books  as  to  have  evidence  at  hand  to  meet  all 
attacks.  In  the  brief  it  is  said  that  it  is  fundamentally 
wrong  to  allow  books  with  which  one  party  has  noth- 
ing to  do  to  be  utilized  as  evidence  against  him.  It  is 
also  said  that  in  this  state  we  have  a  statute  making 
provision  for  the  use  of  certified  copies  of  corporate 
books  as  evidence  in  actions  between  corporations  and 
their  stockholders,  but  nothing  further.  Code,  Shan- 
non, sec.  5569. 

The  section  of  the  Code  referred  to  is:  "In  actions 
between  corporations  and  their  stockholders  a  copy  of 
the  proceedings  of  the  board  of  directors  and  the  sub- 
scription and  other  books  of  the  company,  certified  by 
the  secretary  under  the  corporate '  seal,  shall  be  evi- 
dence." We  are  not  prepared  to  say  that  this  section 
has  any  relevancy,  or  controlling  relevancy,  to  the  ques- 
tion of  the  use  of  the  corporate  business  books  of  a  going 
bank  with  reference  to  the  contents  of  such  books  being 
admissible  as  evidence.  The  facts  of  this  case  in  refer- 
ence to  this  matter  are,  that  the  books  of  the  defendant 
bank  were  produced  by  the  cashier,  who  was  their  custo- 
dian, in  order  to  show  the  condition  of  the  accounts  be- 
tween Duncan,  Gaines  and  Morrow  and  the  defendant, 
at  the  time  of  the  loan  in  issue  by  the  complainant  to 
paid  party.     The  purpose  of  their  introduction,   or, 
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rather,  one  purpose,  was  to  show  that,  subsequent  to 
this  loan  by  complainant  to  said  parties,  the  defendant 
bank  extended  large  credits  to  them. 

It  is  apparent  that  the  officials  of  a  large  banking 
institution  in  a  city  cannot  remember  the  multifarious 
transactions  involving  loans  that  take  place  in  it.  We 
suppose,  without  evidence,  we  might,  as  a  matter  of  com- 
mon knowledge,  take  notice  that  it  is  the  general  cus- 
tom of  such  banks  to  enter  upon  the  books,  from  day  to 
day,  the  accounts  of  its  customers. 

Jones  on  Evidence  says:  "The  books  of  the  corpor- 
ation may  be  received  in  evidence  for  the  purpose  of 
showing  the  stated  accounts,  or  a  course  of  dealing, 
where,  under  similar  circumstances,  books  of  individ- 
uals should  be  admitted.  Thus,  entries  in  the  books  of 
banks,  showing  receipt  and  payment  of  money  in  the 
regular  course  of  business,  as  well  as  the  state  of  a  de- 
positor's account,  have  been  held  admissible."  He  cites 
a  number  of  authorities  to  support  this  statement  of  the 
rule.  Among  the  number,  cases  in  Missouri,  Michigan, 
Iowa,  Nebraska,  Indiana  and  Wisconsin. 

Prof.  Thompson,  in  his  work  on  Corporations,  vol.  6, 
sec.  7734,  says:  "There  is  much  judicial  authority  to 
the  general  effect  that  whenever  it  becomes  material, 
either  as  against  a  corporation  or  in  its  favor,  or  against 
a  stranger,  or  as  between  two  strangers  to  it,  to  prove 
what  was  done  by  it — that  is,  to  prove  its  acts  and  trans- 
actions— its  books  and  records  are  admissible  in  evi- 
dence, and  are  the  best  evidence  for  that  purpose."    He 
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cites  quite  a  number  of  authorities  in  support  of  this 
statement  from  the  text. 

We  do  not  think  that  this  error  is  well  assigned,  and 
the  same  is  overruled. 

This  disposes  of  all  the  errors  formally  assigned.  It 
is  said,  however,  that  His  Honor,  the  chancellor,  must 
have  held  that  the  response  of  the  jury  to  the  second  is- 
sue,  to  the  effect  that,  if  such  representations  were 
made,  the  loans  were  not  made  upon  such  representa- 
tions solely,  and  that,  because  the  jury  found  that  the 
loans  were  not  made  solely  on  the  faith  of  untrue  repre- 
sentations the  complainant  was  not  entitled  to  recover. 
We  cannot  see  that  His  Honor,  the  chancellor,  acted 
upon  such  a  view  of  the  law.  We  agree  with  the  learned 
counsel  of  appellant  that  a  loan  need  not  be  made  solely 
uj)on  untrue  and  false  and  fraudulent  representations 
in  order  to  entitle  a  party  injured  to  recover  from  the 
party  making  the  false  representations.  If  the  false 
and  fraudulent  representations  were  an  essential  ele- 
ment in  procuring  the  loan,  the  party  making  it  cannot 
defeat  a  recovery.  Am.  &  Eng.  Enc.  L.,  2d  Ed.,  vol.  14, 
and  cases  cited  in  the  notes  thereto. 

It  is  furtlier  suggested,  or  rather  asserted,  in  the  brief 
of  counsel,  that  the  jury,  in  their  response  to  the  second 
issue,  by  necessary  implication  found  that  the  false  re- 
presentations were  made.  AVe  do  not  think  that  such 
an  implication  arises  from  the  response  of  the  jury  to 
the  second  issue,  and  we  so  think  because  the  jury  had 
just  said,  in  response  to  the  first  issue,  that  they  could 
not  agree  that  any  false  representations  had  been  made 
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by  the  defendant.  The  jury  meant,  in  responding  to 
the  second  issue,  we  presume,  just  what  they  said,  and 
that  was  that:  "We  cannot  say  that  any  false  repre- 
sentation was  made,  but  if  one  was  made  it  was  not  the 
sole  inducement  to  the  loan." 

What  has  been  said  we  believe  disposes  of  all  the  as- 
signments, and  sub-assignments  of  error  presented  in 
the  very  full  and  exhaustive  brief  of  counsel  of  appel- 
lant. 

In  concluding  the  case  we  deem  it  proper  to  say,  that, 
in  January,  1891,  through  the  instrumentality  of  Mr. 
Moore,  a  broker  in  Nashville,  the  Continental  National 
Bank  loaned  Messrs.  Duncan,  Gaines  and  Morrow,  and 
the  "Mobile  Street  Railroad  Co.  the  sums  alleged  in  the 
bill;  that  these  notes  were  renewed  from  time  to  time, 
extending  over  a  period  of  several  years;  that  finally 
suits  were  brought  upon  them  in  the  circuit  court  of 
Davidson  county,  and  judgments  obtained  upon  the 
notes;  and  that  execution  issued  thereon  and  was  re- 
turned nulla  bona.  We  deem  it  proper  to  say,  further, 
that  in  our  opinion  from  the  evidence  in  the  record,  the 
defendant  bank  had  no  sort  of  connection  with  the  said 
broker,  who  was  the  intermediary  securing  the  loan 
from  the  complainant  bank  to  said  three  parties.  It  ap- 
pears, further,  from  the  evidence,  that,  at  the  time  these 
loans  were  procured,  the  loans  made  to  Duncan  and 
Gaines  were  deposited  in  the  defendant  bank,  and  that 
to  the  extent  of  that  amount  they  reduced  a  then  exist- 
ing overdraft  of  said  parties  in  said  bank  amounting  to 
some  $10,000  or  $12,000.     It  further  appears  that  Dr. 
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Morrow  was  indebted  to  the  defendant  bank  at  the  time, 
and  that  he  deposited  the  proceeds  of  one  of  the  fS^OOO 
notes  or  rather  (5,000  in  said  bank  which  he  afterwards 
checked  ont  in  paying  paper  of  his  maturing  in  said 
bank.  It  is  quite  i>ossibl^  under  this  eyidence,  that  the 
defendant  bank  was  applied  to  by  the  complainant  bank 
for  information  as  to  the  financial  standing  of  Messrs. 
Duncan,  Gaines  and  Morrow,  and  that  the  defendant, 
or  the  official  in  charge,  gave  a  favorable  response  to 
the  inquiry.  We  say  thi?  because,  from  the  evidence  of 
the  officials  of  the  bank,  they  at  that  time  b^ieved  said 
j^arties  to  be  amply  solvent.  As  we  understand  the  law, 
if  a  party  applied  to  for  information  as  to  the  financial 
standing  of  another  party,  represents  the  party  tt)  be 
good,  or  gives  it  as  his  opinion  that  the  party  is  good, 
believing  at  the  time  that  the  party  is  so,  he  is  not  made 
responsible  because  it  afterwards  turns  out  that  the 
party  recommended  was  not  at  the  time  solvent. 

In  view  o(  the  principles  of  law,  and  what  has  before 
been  said  in  this  opinion,  we  do  not  think  that  there 
is  any  reversible  error  presented  by  the  assignments  of 
error  and  the  able  brief  of  counsel  of  appellant  in  sup- 
port thereof.  It  results  that  the  decree  of  the  chancel- 
lor will  be  affirmed  with  cost,  and  the  complainant  and 
the  surety  on  its  appeal  bond  will  pay  the  cost  of  the 
appeal.  The  cost  below  will  be  paid  as  adjudged  by  the 
chancellor. 

The  other  judges  concur. 
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(KNOXVILLE.    OCTOBER  7,  1901.) 

Not  appealed  to  the  Supreme  Court. 

1.  AGENCY.    Contract  of,  and  Not  of  Purchase. 

A  contract  proYides  for  the  sale  of  pianos  by  a  consignee,  he  to 
take  notes  therefor  from  his  purchasers,  payable  to  the  con- 
signor, who  Is  to  retain  title  to  the  pianos  In  said  notes;  pianos 
remaining  unsold  at  the  end  of  ninety  days  and  those  retaken 
from  purchasers  from  the  consignee  to  be  held  subject  to  the 
consignor's  orders;  sales  to  be  subject  to  the  approval  of  the 
consignor;  statement  to  be  made  by  the  consignee  the  first  of 
each  month  and  prompt  returns  to  be  made  from  sales;  consign- 
ment  Invoices  state  the  goods  are  to  be  sold  for  consignor's 
account;  the  agreement  to  be  terminated  at  any  time  by  either 
party,  and  stock  then  on  hand  to  be  subject  to  consignor's  or- 
der— ^thls  constitutes  the  consignee  the  agent  of  the  consignor 
and  not  a  purchaser,  although  the  consignee's  compensation  Is 
fixed  at  the  difference  between  the  selling  price  of  each  instru- 
ment and  the  Invoice  price  to  the  consignee,  and  although  the 
consignee  agrees  to  pay  taxes.  Insurance  and  freight  on  the 
goods.     {Post,  pp.  507-516,  522-528.) 

Oited:  Arbuckle  v.  Klrkpatrlck,  14  Pick.  221,  and  cases  cited. 

2.  SAME.     Evidence.     Fact  of  Agency  Not  Overcome,  When. 
All  the  pianos  in  the  possession  of  the  agent  under  the  above 

contract  having  been  consigned  in  accordance  therewith  for 
sale  on  consignor's  account,  and  it  not  being  shown  that  he 
had  ever  handled  pianos  in  any  other  way,  with  the  knowl- 
edge of  consignor,  than  under  said  contract,  or  that  he 
had  been  held  out  by  the  consignor  as  the  owner  of  the 
pianos,  the  mere  statement  by  the  agent,  at  the  time  of  mort- 
•  gaging  certain  pianos  so  consigned  to  him,  that  he  was  the 
owner  thereof,  the  possession  by  him  of  blank  notes  payable 
to  himself,  made  for  the  sale  of  his  principal's  pianos  but  of 
which  the  principal  knew  nothing,  together  with  the  fact  that 
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other  dealers  in  pianos  in  the  same  city  sometimes  owned  the 
instruments  they  had  for  sale,  are  not  sufficient  to  overcome 
the  fact  of  agency  and  ownership  of  the  pianos  by  the  princi- 
pal.    {Post,  pp.  515-517,  528.) 

3.  OWNERSHIP.  Appearance  of.  No  Liability  for  Creating, 
When.  W's  consignors  cannot  be  held  liable  for  creating  an  ap- 
pearance of  ownership  in  W.  by  the  consignment  of  pianos  to 
him  for  sale  as  their  agent,  where  M.,  in  making  a  loan,  relied 
solely  on  W.'s  false  representations  of  his  absolute  ownership 
of  the  pianos  mortgaged  by  him  as  security  for  the  loan  and 
it  is  not  shown  that  M.  was  influenced  by  the  indications  of  an 
independent  business  aboat  W.'s  storehouse.  {Post,  pp.  617-521, 
528.) 

4.  FOREIGN  CORPORATION.  Connpliance  With  Laws.  Con- 
tracts With. 

Where  a  valid  contract  governing  transactions  to  be  had  in  this 
state  is  made  in  another  state  with  a  foreign  corporation,  be- 
fore its  compliance  with  our  laws  regulating  the  entrance  of 
corporations  into  this  state,  acts  done  under  said  contract  after 
compliance  with  said  laws  are  valid.     {Post,  pp.  528-530.) 


FROM   HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  county. 
-T.  M.  McCoNNELL^  Chancellor. 

Williams  &  Lancaster,  for  complainant. 

Wheeler  &  McDermott,  for  defendant. 


Neil,  J. — The  bill  in  this  case  was  filed  by  complain- 
ant W.  W.  Kimball,  to  recover  of  the  defendant,  the  ^ 
First  National  Bank,  certain  pianos  and  organs  claimed 
by  defendant  under  a  mortgage  executed  to  it  by  one 
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T.  D.  Willingham,  to  secure  the  payment  of  his  per- 
sonal note.  The  claim  made  by  complainant  is  that  the 
instruments  in  question  are  its  own  property ;  that  they 
were  delivered  to  Willingham  and  held  by  him  under  a 
contract  of  agency  and  of  consignment,  and  that  Wil- 
lingham had  no  authority  to  make  the  mortgage  in  ques- 
tion. 

» 

The  first  defense  set  up  in  the  answer  is  that  tbe  con- 
tract between  complainant  and  Willingham,  under 
which  the  instruments  in  question  were  delivered  to  the 
latter,  wa^  not  in  law  a  contract  of  agency  and  of  con- 
signment but  one  of  sale.  This  contention  necessitates 
that  we  should  state  the  terms  of  the  contract  in  order 
that  it  may  be  construed.  The  contract  is  to  be  de- 
termined upon  consideration  of  certain  writings  be- 
tween the  parties.  The  first  paper  is  in  the  form  of  a 
letter  as  follows : 

"Chicago,  111.,  July  5th,  1897. 
^^W.  W.  Kimball  Co.,  Chicago. 

"Dear  Sib: — I  will  take  from  you  on  consignment 
svLch  pianos  and  organs  as  you  may  deal  in,  on  the  fol- 
lowing terms :  In  consideration  of  having  the  exclusive 
agency  for  the  sale  of  said  instruments  for  Chattanooga, 
Tenn.,  and  vicinity. 

"First:  I  will  order  from  and  sell  exclusively  for 
you. 

"Second:  I  will  endeavor  to  sell  all  instruments  or- 
dered within  sixty  days  from  shipment,  and  will 
promptly  remit  to  you  cash,  or  approved  customers'  con- 
tracts which  shall  always  be  subject  to  your  approval, 
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with  security  on  the  instrnment  sold^  as  the  case  may 
be,  said  contracts  to  be  made  on  blanks  furnished  by 
you,  to  draw  interest  at  the  rate  stated  thereon,  the 
average  time  not  to  exceed  six  months,  and  payment  of 
same  to  be  guaranteed  by  me  at  maturity. 

"Third :  In  case  I  send  you  notes  or  customers'  con- 
tracts  in  payment  for  instruments  sold,  such  notes  or 
customers'  contraiets  shall  be  credited  to  my  account  for 
such  an  amount  as  will  cover  the  invoice  price  of  said 
instruments,  each  instrument  to  be  separately  settled 
for  from  the  proceeds  of  the  sale  thereof. 

"Fourth:  That  part  of  each  of  such  notes  or  cus- 
tomers' contracts  exceeding  the  amount  required  to 
cover  the  invoice  price  of  the  instrument  sold,  shall  be 
held  to  belong  to  me,  subject  to  claims  or  accounts  you 
may  have  against  me  for  goods  or  property  I  may  have 
obtained  of  you,  which  claims  or  accounts  are  due  and 
unpaid,  and  when  you  have  collected  that  part  of  such 
notes  or  customers'  contracts  as  have  been  credited  to 
my  account  in  settlement  for  instruments  sold  by  me 
or  in  settlement  of  other  claims  or  accounts  you  may 
have  against  me  principal  and  interest,  then  said  notes 
or  customers'  contracts  shall  be  returned  to  me  as  mv 
property. 

"Fifth:  In  case  of  contracts  for  purchase  price  of 
instruments  falling  due  and  remaining  unpaid  I  agree 
to  pa^  the  same  in  cash,  and  in  case  of  my  failure  to  do 
so,  you  are  hereby  authorized  to  charge  the  same  to  my 
account,  principal  and  interest. 

"Sixth:    All  instruments  taken  back  from  customers 


APPEALS  REPORTS,  VOL.  1.  509 

Kimball  Co.  v.  Bank. 

on  account  of  default  in  payments  on  contracts,  or  for 
other  causes,  and  all  new  or  secondhand  instruments 
taken  in  exchange  for,  or  in  part  payment  for  instru- 
ments consigned  to  me  by  you,  are  to  be  regarded  the 
same  as  goods  consigned  to  me  and  to  be  accounted  for 
in  the  same  manner. 

"Seventh:  I  will  keep  all  goods  in  my  hands  fully 
insured  and  have  policies  payable  to  you  in  case  of  loss. 

"Eighth:  I  will  pay  all  taxes  levied  on  the  goods 
which  you  may  consign  to  me  while  in  my  possession. 

"Ninth:  My  consignment  account  shall  at  no  time 
exceed  f  1,500. 

"Tenth :  Instruments  remaining  in  my  hands  longer 
than  ninety  days  shall  be  subject  to  your  order,  and  bills 
for  return  freight  and  all  charges  shall  be  paid  by  me. 

"Eleventh :  All  goods  returned  to  you,  whether  from 
stock  in  my  hands  or  from  customers  for  default  in  pay- 
ment on  contracts  sent  in  by  me,  are  to  be  passed  to  my 
credit  at  ninety  per  cent  of  invoice  to  me  as  agent,  less 
return  freights ;  the  balance,  ten  per  cent  to  be  deducted 
for  depreciation  and  shopwear  of  goods;  if  they  are  in- 
struments which  have  been  taken  in  exchange  of  trade ; 
they  are  to  be  credited  at  their  fair  cash  value,  less  re- 
turn freights,  to  be  determined  by  you. 

"Twelfth :  For  the  purpose  of  forming  a  basis  upon 
which  my  compensation  is  to  be  fixed  for  the  sale  of 
said  instruments,  they  are  to  be  invoiced  to  me  as  agent 
at  the  price  you  have  given  me,  and  I  agree  that  my  com- 
pensation and  commission  hereunder  shall  be  such  sum 
or  sums  as  I  may  sell  said  instruments  for  in  excess  of 
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such  invoice  price  as  to  the  instruments  respectively. 

"Thirteenth:  I  will  send  you  a  statement,  the  first 
day  of  each  and  every  month,  of  all  instruments  received 
and  sold  and  remaining  on  hand  unsold,  and  make 
prompt  returns  as  fast  as  sales  are  made. 

"Fourteenth :  It  is  expressly  understood  and  agreed 
between  the  parties  hereto,  that  this  contract  is  not  to 
be  regarded  as  executed  until  actually  accepted  by  you 
at  your  office  in  Chicago,  and  that  it  is  to  be  interpreted 
as  made  in  the  State  of  Illinois,  according  to  the  laws 
thereof. 

"Fifteenth.  This  agency  may  be  terminated  at  any 
time  by  either  party,  and  any  stock  which  I  may  have 
on  hand  will  be  subject  to  your  order. 

"Yours  respectfully, 

"T.   D.  WlLLIXGHAM.'' 

"Witness :— Gilbert  Smith,  Gen'l  So.  Agt. 

"Dear  Sir :  Your  contracts  or  proposal,  as  above,  we 
accept. 

"Witness:     

"W.  W.  Kimball  Co., 
"By  E.  B.  Bartlett.' 


ff 


This  instrument  as  copied  into  the  transcript  seems 
to  have  the  paragraphs  wrongly  numbered,  and  we  have 
changed  the  numbers  for  convenience  of  reference. 

The  second  paper  consists  of  the  customers'  contract, 
referred  to  in  the  foregoing.  A  blank  form  of  one  of 
these  appears  in  the  transcript  as  follows : 


APPEALS  REPORTS,  VOL.  1.  511 


Kimball  Co.  v.  Bank. 


"W.  W.  Kimball  is  not  responsible  for  any  agreement 
or  proriiise  other  than  written  or  printed  on  the  face  of 
this  agreement. 
"I y  189— 

"For  value  received the  subscriber of 

No.  1 street,  town  of ,  county  of , 

and  State  of  Tennessee,  promise  to  pay  to  the  order  of 
W.  W.  Kimball  Co.  (a  corporation),  of  Chicago,  Illi- 
nois,   dollars,  at  its  office  in  Chicago,  Illinois,  as 

follows ,  with  interest  on  each  of  said  sums  at 

the  rate  of  six  per  cent  per  annum  from  date  hereof 
until  paid,  with  exchange. 

"The  consideration   for   the  payment  of  the  above 
named  amounts  is  the  agreement  of  said  W.  W.  Kimball 

Co.,  to  sell  and  deliver  to  the  subscriber  one  

made  by No. Style  ,   the  use  of 

which  is  temporarily  let  by  said  company  to  the  sub- 
scriber upon  the  following  conditions,  namely:  The 
said  instrument  is  and  shall  remain  the  property  of  the 
said  W.  W.  Kimball  Co.  until  each  and  every  of  said 
amounts,  and  interest  thereon  and  any  judgment  ten- 
dered thereon  shall  be  paid  in  full,  and  in  case  the 
subscriber  makes  default  in  payment  of  said  amounts, 
or  any  of  them,  or  of  interest  thereon,  at  the  time  and 
place  above  specified;  or  shall  sell,  assign,  or  remove, 
or  attempt  to  encumber,  dispose  of,  or  remove  said  in- 
strument from  the  place  above  mentioned,  without  the 
written  consent  of  the  said  W.  W.  Kimball  Co.,  its 
agents  or  assigns,  or  if  the  said  W.  W.  Kimball  Co., 
its  agents  or  assigns,  shall  feel  insecure  or  unsafe,  the 
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subscriber  shall,  on  demand  of  said  W.  W.  Kimball  Co., 
its  agents  or  assigns,  deliver  said  instrument^  in  as 
good  condition  as  when  received,  reasonable  use  and 
wear  thereof  excepted,  or  the  said  W.  W,  Kimball  Co., 
its  agents  or  assigns,  shall  have  the  right,  without  notice 
or  demand,  to  take  immediate  possession  of  said  prop- 
erty, and  for  that  purpose  may  pursue  the  same  wher- 
ever it  may  be  found,  and  may  enter  any  of  the  premises 
of  the  subscriber,  with  or  without  force  or  process  of 
law,  wherever  the  said  instrument  may  be,  or  be  sup- 
posed to  be,  and  search  for  the  same,  and,  if  found,  to 
take  possession  thereof,  and  in  case  said  W.  W.  Kim- 
ball Co.,  its  agents  or  assigns,  retake  possession  of  said 
instrument,  they  shall,  within  ten  days  thereafter,  ad- 
vertise said  property  for  sale  and  sell  same  for  cash  to 
the  highest  bidder,  in  conformity  with  an  act  of  the 
General  Assembly  of  Tennessee,  approved  March  20, 
1889,  being  chapter  81,  and  from  the  proceeds  pay  and 
satis^  the  balance  due  said  W.  W.  Kimball  Co.,  aris- 
ing^upon  said  conditional  sale,  and  the  expenses  of  ad- 
vertisement, and  the  remainder  of  said  proceeds  shall 
be  paid  to  said  original  purchaser,  the  subscriber 
hereto ;  or  said  W.  W.  Kimball  Co.,  or  its  assigns,  may, 
at  their  options,  enforce  the  payment  and  collection  of 
each  and  every  of  said  amounts  and  interest  thereon, 
and  in  case  of  the  payment  of  each  and  every  of  said 
amounts,  and  interest  thereon,  or  payment  of  judgments 
obtained  thereon,  the  full,  absolute  and  complete  title 
of  said  instrument  shall  pass  to  and  vest  in  the  sub- 
scriber hereto.     It  is  admitted  by  the  subscriber,  that 
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said  instrument  is  no  part  of  the  necessary  household 
goods  of  the  subscriber^  nor  will  the  same  be  claimed  by 
the  subscriber  as  necessary  household  goods.  This 
agreement  shall  not  be  binding  on  the  W.  W.  Kimball 
Co.,  until  accepted  and  approved  by  the  said  company. 
^  The  subscriber  also  agrees  to  insure  the  instrument 
herein  described  and  to  pay  the  loss,  if  any,  to  said  W. 
W.  Kimball  Co.,  as  its  interest  may  appear.  It  is  also 
understood  that  this  agreement  is  an  original  under- 
takingy  no  notes  being  taken  therewith. 
"Witness :    


"Read  the  above  before  signing." 

The  third  paper  is  a  guaranty  on  the  back  of  the  fore- 
goingy  which  reads  as  follows: 

"Name   Page   Book  Postofflce 

Residence No. . 

"Notify  as  follows:    Blank  copy   lease   form   used. 

"For  value  received hereby  guarantee  the  pay- 
ment to  W.  W.  Kimball  Co.,  of  each  of  the  payments 
described  in  the  within  contract  at  maturity,  and  if  the 
said  company  shall  take  possession  of  the  instrument 
therein  described,  it  is  hereby  authorized  to  charge  my 
account  with  the  amount  unpaid  on  said  contract,  to- 
gether with  all  costs,  charges,  expenses  and  attorney's 
fees  to  which  it  may  be  subject  on  account  of  such  tak- 
ing, or  on  account  of  enforcing  said  contract,  and  if 

1  Tenn  Chan— (33) 
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such  instrument  is  one  consigned  to  me  by  said  com- 
pany, to  credit  by  account  with  ninety  per  cent  of  the 
invoice  price  thereof  to  me  less  return  freights,  or  if  it 
be  one  taken  in  exchange,  or  trade,  with  its  fair  cash 
value,  less  return  freight  to  be  determined  by  said  com- 
pany at  the  time  of  taking,  and  if  the  amount  of  such 
credit  shall  be  less  than  the  amount  so  unpaid  on  said 
contract,  together  with  the  costs,  charges,  exi>enses  and 
attorney's  fees  as  above  stated,  I  hereby  agree  to  pay 

the  deficiency  to  said   company,   in   cash,   and 

hereby  waive  notice  of  non-payment,  demand  and  pro- 
test thereof,  and  suit  against  the  maker,  and  hereby 
agree  that  any  extension  which  may  be  granted  to  me 
the  maker  shall  not  in  any  manner  release  the  under- 
signed. 


99 


"Consignment  invoice.  Account  No.  953. 

"Memorandum  of  goods  shipped  on  consignment  by 
W.  W.  Kimball  Co.,  to  be  sold  for  consignor's  account, 
and  net  proceeds  forwarded  to  them  as  per  contract  and 
printed  instructions  to  agents. 

"W.  W.  Kimball  Co.,  Manufacturers  of  Pianos  and 
Organs,  S.  W.  Cor.  Wabash  Ave.  and  Jackson  Blvd., 
Chicago,  cash  discounts  as  follows : 

"10  days  20  per  cent. 
"30  days  18  per  cent 
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"60  days  16  per  cent.         Chicago,  July  12,  1898. 
"On  account  10  per  cent.         To  T.  D.  Willingham, 

"Address^  Chattanooga,  Tenn, 
"No.  41777,  style  3,  Maker  K.  P.  mah.  .|205  20 
"No.  41855,  style  6,  Maker  K.  P.  wal. .  238  50 

"Duplicate.  |443  70" 

Other  consigment  invoices  appearing  in  the  record 
are  in  similar  form,  only  varying  as  to  the  number  of 
instruments  and  the  price. 

Passing  for  the  present  the  question  of  construction 
arising  on  the  papers  presented  above,  we  state  the  de- 
fendant's second  contention,  which  is,  in  substance,  that 
whatever  may  be  the  true  construction  of  the  papers 
above  referred  to,  the  transaction  between  complainant 
and  Willingham  as  to  the  particular  pianos  which  are 
the  subject  of  the  present  controversy  constitute  a  sale 
and  purchase,  that  is,  even  if  Willingham  was « as  to 
other  pianos  merely  an  agent,  yet  as  to  these  particular 
pianos  he  was  a  purchaser. 

This  contention,  it  is  insisted,  is  established  by  the 
following  facts,  namely :  that  Willingham  did  not  claim 
to  be  the  owner  of  all  of  the  pianos  in  his  store  but  did 
claim  to  be  the  owner  of  these  particular  pianos;  that 
it  has  been  the  custom  of  dealers  in  musical  instruments 
in  Chattanooga  to  han4]e  goods  on  commission,  and  at 
the  same  time,  because  of  the  larger  profit,  to  buy  goods 
and  sell  them  on  their  own  account;  that  Willingham 
had  long  been  himself  accustomed  to  handle  pianos  on 
commission  and  also  to  buy  pianos  outright;  that  Wil- 
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lingham  had  in  use  in  his  office  a  printed  form  of  note 
made  (or  the  sale  of  complainant's  make  of  pianos,  pay- 
able to  himself;  that  this  note  has  on  it  a  printed  form 
of  indorsement  which  necessarily  must  have  been  dic- 
tated by  complainant,  for  the  reason  that  no  man  would 
put  such  an  indorsement  on  a  note  to  be  signed  by  him- 
self unless  the  indorsee  should  require  it  of  him;  that 
the  invoice  sent  to  Willingham  with  the  shipment  of 
these  goods  provided,  "we  are  not  responsible  for  dam- 
age to  instruments  in  transportation,"  and  also  pro- 
vided for  a  system  of  discount  for  cash  and  short  time 
payments ;  that  there  is  no  proof  whatever  to  contradict 
the  statement  of  Willingham  that  he  owned  these  par- 
ticular pianos.  These  supposed  facts  are  copied  from 
the  defendant's  brief.  They  do  not,  however,  give  an 
exact  idea  of  the  contents  of  the  record  upon  the  sub- 
jects to  which  they  refer. 

Again,  addressing  ourselves  to  these  particular  mat- 
ters, it  is  true  that  Willingham  when  he  went  to  the 
bank  to  mortgage  the  pianos  in  question  told  Mr.  Mon- 
tague, the  president,  that  he  owned  them,  but  did  not 
say  whether  he  had  any  other  pianos  in  his  store  that 
he  did  not  own,  but  Mr.  Montague  says  that  he  himself 
supposed  that  there  were  others.  It  is  true  that  Mr. 
Montague  states  in  his  deposition,  and  there  is  no  testi- 
mony to  the  contrary,  that  a  number  of  dealers  in  mu- 
sical instruments  in  Chattanooga  for  the  past  ten  years 
next  preceding  the  taking  of  Mr.  Montague's  deposition 
in  this  case,  didcarry  stock  on  which  the  manufacturers 
kept  liens,  or  on  which  they  retained  ownership,  and  at 
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the  same  time  these  dealers  made  double  profits  by  pur- 
chasing direct,  and  that  they  were  constantly  buying 
pianos  so  as  to  get  these  larger  profits ;  that  is,  that  sun- 
dry merchants  whose  names  are  not  given,  during  the 
ten  years  above  mentioned,  pursued  both  methods,  buy- 
ing directly  whenever  they  could  raise  the  money  to 
remit.  The  testimony  is  not  sufficiently  clear  to  show 
that  Willingham  had  been  accustomed  to  handle  pianos 
in  any  other  way  than  under  the  contracts  copied  above. 
It  is  true  that  Willingham  had  in  his  possession  a 
printed  form  of  note  made  for  the  sale  of  complainant's 
make  of  pianos,  and  that  this  note  was  payable  on  its 
face  to  himself,  and  that  on  its  back  there  was  a  guar- 
anty indorsement,  which  is  an  exact  copy  of  the  guar- 
anty appearing  above.  This  instrument,  however,  ap- 
pears to  have  been  printed  in  Chattanooga,  and  it  is  not 
shown  that  the  complainant  had  anything  to  do  with 
it,  or  knew  anything  of  it.  The  invoice  which  we  have 
copied  above  is  a  substantial  copy  of  all  of  the  invoices 
except  as  to  the  number  of  instruments  and  prices,  and 
they  do  not  contain  the  clause  "we  are  not  responsible 
for  damage  to  instruments  in  transportation." 

The  defendant's  third  contention  is  that,  even  if  it  be 
conceded  that  the  pianos  in  question  were  not  sold  by 
the  complainant  to  Willingham,  but  were  shipped  to 
him  on  consignment,  as  agent  or  factor,  still  that  com- 
plainant cannot  be  heard  to  set  up  title  to  the  instru- 
ments as  against  defendant,  because  the  latter  dealt 
with  Willingham  when  he  was  doing  business  under 
such  an  appearance  of  ownership  of  his  stock  as  to  in- 
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duce  defendant  to  believe,  and  justify  the  defendant  in 
believing,  that  he  was  such  owner;  that  "Willingham 
was,  with  the  knowledge  of  appellant,  conducting  his 
business  in  his  own  name,  apparently  as  the  owner  of 
the  goods  contained  in  his  stock/' 
j  The  facts  bearing  upon  this  contentiron  are  as  follows : 
At  the  time  Willingham  executed  the  mortgage  to  de- 
fendant bank,  September  29,  1898,  he  had  been  engaged 
in  the  mercantile  business  in  Chattanooga,  for  a  year  or 
longer,  in  the  sale  of  pianos,  organs  and  sewing  ma- 
chines, and  so  continued  until  the  expiration  of  four 
or  five  months  thereafter.  He  had  a  sign  over  his  door, 
in  gilt  letters,  which  read:  "Kimball  Pianos  and 
Organs."  He  had  no  signs  on  his  windows.  There  was 
nothing  about  his  sign,  or  his  stationery,  or  anything 
about  his  store  to  indicate  that  he  waB  not  the  sole  and 
full  proprietor  of  the  business.  The  bills  of  lading 
were  made  out  to  "T.  D.  Willingham."  The  pianos  and 
organs  were  always  invoiced  to  Willingham  under  the 
"consignment  invoice"  form  above  copied,  and  pursuant 
to  the  terms  of  the  written  contract  above  set  out  The 
complainant  had  residing  in  this  part  of  the  country, 
at  Atlanta,  their  "General  Southern  Agent,"  Mr.  Gil- 
bert Smith,  who,  at  the  date  of  the  transactions  under 
examination  in  this  case,  had  been  serving  them  about 
ten  years.  As  a  part  of  his  business,  Mr.  Smith  called 
every  sixty  days,  or  about  that,  at  the  business  place  of 
Mr.  Willingham,  with  a  list  of  the  goods  that  had  been 
consigned  to  him,  by  style  and  number  (each  piano  and 
organ    being    numbered,    and    bearing    complainant's 
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name;  complainant  had  nothing  to  do  with  the  sewing 
machine  part  of  his  business) ^  and  if  any  instruments 
on  the  list  could  not  be  found  in  the  house^  Mr.  Smith 
would  ask  him  where  they  were,  and  would  usually  take 
his  word  as  to  their  location.  Mr.  Smith  was  accus- 
tomed  to  go  through  the  stock  in  this  manner  and  learn 
what  had  become  of  each  piano  and  organ,  whether  in 
the  house,  or  sold,  and  if  the  latter  to  whom  sold,  and 
where  the  people  lived  who  had  become  the  purchasers, 
and  whether  sold  for  cash  or  on  credit.  In  this  way 
Mr.  Smith  was  accustomed  to  "check"  the  stock.  At 
the  end  of  such  interviews  it  was  the  custom  of  the  bus- 
iness for  Mr.  Willingham  to  turn  over  to  Mr.  Smith  the 
cash  and  paper  he  had  on  hand  belonging  to  the  com- 
plainant. At  other  times  he  reported  directly  to  the 
complainants  in  Chicago.  When  Mr.  Willingham  sold 
any  of  the  instruments  he  nearly  always  took  customers 
contracts,  in  accordance  with  the  directions  contained 
in  the  written  contract  between  himself  and  the  com- 
plainants above  set  out.  Mr.  Smith  never  knew  of  his 
taking  any  other  kind,  and  it  is  not  shown  that  the  com- 
plainant ever  knew  of  any  violations  of  instructions  of 
this  character  by  Mr.  Willingham.  It  seems,  however,  in 
a  few  instances  he  took  contracts  from  purchasers  pay- 
able to  himself,  but  it  is  not  shown  that  the  complainants 
knew  of  any  such  instances  at  the  time,  or  at  any  time 
prior  to  the  bringing  of  the  present  suit.  It  is  most 
probably  true,  from  the  testimony,  that  in  some  of 
these  instances  the  contracts  so  apparently  payable  to 
himself,  were  forged ;  also  that  he  would  sometimes  have 
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the  genuine  signature  of  the  purchaser  upon  the  con- 
tract 80  made  payable  to  himself,  and  have  a  duplicate 
with  forged  signature,  payable  to  the  complainants,  and 
would  send  the  latter  in  to  them.  Occasionally  he  ne- 
gotiated these  contracts  so  made  payable  to  himself,  and 
in  at  least  two  instances  they  were  thrown  back  upon 
the  hands  of  the  person  to  whom  they  had  been  ne- 
gotiated, as  forged.  These  two  instances  happened  in 
connection  with  paper  that  had  been  negotiated  by  Mr. 
Willingham  to  the  defendant;  the  date,  however,  of 
these  transactions  is  not  shown  in  the  record. 

It  is  not  shown  that  the  defendant  was  in  any  wise 
influenced,  in  making  its  loan  to  Mr.  Willingham  and 
taking  the  mortgage  from  him,  by  the  reading  of  Mr. 
Willingham's  sign,  or  by  his  stationery,  or  the  indica- 
tions of  an  independent  business  about  his  storehouse, 
or  that  the  defendant  had  any  knowledge  of  how  Mr. 
Willingham's  bills  of  lading  were  made  out;  nor  is  it 
shown  that  the  defendant  knew  anything  about  the  con- 
tract between  the  complainant  and  Mr.  Willingham, 
but  the  contrary  is  shown.  However,  Mr.  Montague, 
the  president  of  the  defendant  bank,  and  who  attended 
to  the  transaction  with  Mr.  Willingham,  knew  that  the 
latter  was  accustomed  to  buying  piapos  and  organs 
with,  as  he  expressed  it,  a  lien  on  them  in  favor  of  the 
seller.  In  making  the  loan  to  Mr.  Willingham,  and 
taking  the  mortgage  from  him,  Mr.  Montague  did  not 
rely  upon  any  appearance  of  independent  ownership  in 
Mr.  Willingham,  or  his  outward  or  apparent  method  of 
doing  business,  but  solely  upon  a  statement  made  to 
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him  by^  Mr.  Willingham.  When  Mr.  Willingham  called 
upon  him  for  the  loan  in  question,  and  proposed  to  give 
a  mortgage  upon  pianos  and  organs  to  secure  it,  he  made 
a  statement  to  Mr.  Montague,  or  list  for  him,  purport* 
ing  to  show  what  pianos  and  organs  he  owned  abso- 
lutely, free  from  liens.  In  making  the  loan,  and  taking 
the  mortgage,  Mr.  Montague  acting  for  the  bank,  relied 
solely  upon  this  list,  and  upon  the  personal  assurance 
given  him  at  the  time  by  Mr.  Willingham  that  the  in- 
struments  in  question,  including  the  one  now  in  con- 
troversy, were  free  from  liens,  and  that  he  owned  them 
absolutely,  Mr.  Montague  having,  at  the  time,  confidence 
in  the  personal  integrity  of  Mr.  Willingham. 

The  fourth  defense  is  that  the  complainant  is.  a  for- 
eign corporation,  and  that  when  it  began  business  in 
Chattanooga,  with  Mr.  Willingham  as  its  agent,  it  had 
not  then  complied  with  our  foreign  corporation  law,  in 
so  far  as  concerned  the  registration  of  its  charter  or  a 
memorandum  thereof  in  Hamilton  county.  The  facts 
bearing  upon  this  defense  are  as  follows:  The  com- 
plainant is  a  foreign  corporation.  It  filed  a  copy  of  its 
charter  in  the  office  of  the  secretary  of  state  at  Nash- 
ville on  February  24,  1898,  and  an  abstract  thereof  in 
the  office  of  the  register  of  Hamilton  ^county  on  March 
12,  1898.  The  contract  between  complainant  and  T.  D. 
Willingham  was  entered  into  on  July  5,  1897.  It  pur- 
ports upon  its  face  to  have  been  made  in  the  city  of  Chi- 
cago, Illinois;  there  is  no  testimony  to  the  contrary, 
and  we  accordingly  find  that  it  was  entered  into  in  that 
city  and  state.     Business  was  begun  under  this  contract 
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in  the  city  of  Chattanooga,  this  state,  during  the  year 
1897;  the  exact  date  is  not  shown,  but  most  probably 
within  a  very  few  days  after  the  execution  of  the  con- 
tract The  pianos  and  organs  involved  in  the  present 
controversy  at  its  commencement  (now  really  only  one 
is  involved)  were  all  shipped  to  Mr.  Willingham  after 
the  complainants  had  fully  complied  with  our  foreign 
corporation  law,  and  while  they  were  duly  acting  there- 
under, in  the  conduct  of  the  business  through  Mr.  Wil- 
lingham. 

(1)  Defendant's  first  contention  is  not  well  taken 
and  is  overruled.  The  contract  is  to  be  gathered  from  the 
several  papers  which  we  have  copied  into  this  opinion 
under  that  head.  In  our  opinion  they  are  permeated 
through  and  through  with  the  idea  that  Mr.  Willingham 
was  to  take  the  pianos  and  organs  only  as  the  agent  of  | 

the  complainant.      The  first  paper  expresses   this  in  i 

■ 

terms,  as  well  as  implying  it  through  and  through.     Un-  | 

der  the  papers  referred  to,  the  goods  were  to  be  shipped 
to  Mr.  Willingham,  he  was  to  receive  them  as  agent; 
he  was  to  sell  them  as  agent  and  take  notes  payable  to 
the  complainant,  and  was  to  make  a  separate  report  of 
each  transaction.  When  sold  by  him,  the  purchaser's 
contract  taken  showed  that  the  title  of  each  instrument 
was  to  remain  in  the  complainant,  and  that  in  certain 
contingencies  therein  mentioned  the  complainant  would 
have  the  right  to  retake  them,  indeed  at  any  time  that 
they  might  feel  insecure.  Under  the  first  paper  set  out 
Mr.  Willingham  was  to  return  these  purchasers'  con- 
tracts to  the  complainants,  and  they  were  to  collect  out 
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of  them  the  amount  at  which  the  instrument  repre- 
sented by  the  contract  had  been  billed  to  Mr.  Willing- 
ham.  The  sales  that  were  to  be  made  by  Mr.  Willing- 
ham  were  to  be  always  subject  to  the  approval  of  the 
complainant.  He  was  to  endeavor  to  sell  all  the  instru- 
ments that  he  might  order  within  sixty  days  from  ship- 
ment to  him,  and  if  any  of  them  remained  unsold  at  the 
end  of  ninety  days  they  were  to  be  subject  to  the  com- 
plainant's order.  He  was  to  send  a  statement  the  first 
day  of  each  month  of  all  the  instruments  received  and 
sold  and  remaining  on  hand  unsold,  and  was  to  make 
prompt  returns  as  fast  as  sales  were  made.  Under  the 
last  clause  of  the  instrument  the  agency  could  be  ter- 
minated at  any  time  by  either  party,  and  in  the  event 
of  such  termination  the  st^ck  on  hand  was  to  be  subject 
to  the  complainant's  order.  The  features  just  referred 
to  are  consistent  with  no  other  view  than  that  Mr.  Wil- 
lingham  was  agent  of  the  complainants. 

We  now  turn  to  those  parts  of  the  contract  which  are 
less  distinctively  indicative  of  an  agency,  though  not 
inconsistent  therewith.  The  twelfth  paragraph  pro- 
vides. In  substance,  that  for  the  purpose  of  forming  a 
basis  upon  which  Mr.  Willingham's  compensation  was 
to  be  fixed,  the  instruments  were  to  be  invoiced  to  him 
as  agent  at  a  price  to  be  fixed  by  the  complainant ;  that 
his  compensation  and  commission  should  be  such  sum 
or  sums  as  he  might  sell  the  instrument  for  in  excess 
of  the  invoice  price  so  fixed.  This  paragraph  in  terms 
refers  to  Mr.  Willingham  as  agent,  and  purports  to  fix 
his  compensation  as  such  agent.     However,  of  course. 


624  TENNESSEE  CHANCERY 

Kimball  Co.  y.  Bank. 

the  mere  use  of  words  is  not  determinative.    A  trans- 
action may  be  called  an  agency,  yet  it  may  in  fact  be  a 
sale;  however,  we  see  no  objection  to  the  compensation 
being  arrived  at  in  the  manner  stated.    The  other  parts 
of  the  instrument  which  we  have  already  referred  to 
show  that  Mr.  Willingham  was  to  make  each  sale  for  the 
complainant,  and  in  their  name,  and  take  notes  payable 
to  them,  and  that  these  notes  should  retain  title  to  the 
instrument  in  the  complainant.     When  the  twelfth  par- 
agraph is  taken  in  connection  with  these  provisions  in 
the  purchaser's  contract  it  is  seen  that    the    whole 
amount  agreed  to  be  given  by  any  purchaser  was  made 
payable  to  the  complainants,  and  that  in  every  instance 
the  difference  between  the  gross  amount  of  the  pur- 
chaser's contract,  and  the  previous  invoice  price  above 
referred  to,  would  make  a  certain  i)ercentage  of  the 
whole  face  of  the  contract,  and  that  this  would  be  the 
compensation  of  Mr.  Willingham  for  making  the  sale. 
No  matter  how  they  arrived  at  it,  whether  in  the  manner 
stated  in  the  twelfth  paragraph  or  by  such  and  such 
percentage  of  the  gross  amount  of  each  purchaser's  note, 
the  result  is  precisely  the  same. 

In  the  same  connection  we  should  consider  the  third 
and  fourth  paragraphs.  They  should  carry  out  the 
plan  stated  in  the  twelfth  paragraph.  The  third  para- 
graph just  referred  to,  provides  how  the  customer's 
contract  shall  be  credited  to  the  account  of  Mr.  Willing- 
ham, that  is,  that  so  much  of  the  customer's  contract 
as  would  cover  the  invoice  price  should  be  credited  to 
Mr.  Willingham's  account,  and  the  fourth  paragraph 
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provides  that  the  difference  between  the  sum  last  men- 
tioned  and  the  full  amount  of  the  contract  should  be- 
long to  Mr.  Willingham  as  his  compensation  (taking 
this  in  connection  with  paragraph  twelve)  subject  to  a 
deduction  for  anything  else  that  he  might  owe  to  the 
complainants.  The  sixth  paragraph  makes  substan- 
tially the  same  provision  with  regard  to  instruments 
taken  back,  that  is,  it  ranges  these  instruments  und^r 
the  same  rule  that  governs  goods  originally  consigned. 
In  the  same  connection  we  should  consider  the  eleventh 
paragraph.  This  contemplates  the  case  of  goods  re- 
turned to  the  complainant  by  Mr.  Willingham  which  the 
latter  had  not  sold,  or  goods  which  he  had  sold  and 
taken  back  from  purchasers,  and  provides  with  regard 
to  the  former  that  they  are  to  be  passed  to  Mr.  Willing- 
ham's  credit  at  ninety  per  cent  of  the  price  at  which 
they  had  been  previously  invoiced  .to  him,  the  ten  per 
cent  deduction  being  intended  to  prpvide  for  deprecia- 
tion and  shopwear  of  the  goods.  As  to  instruments 
taken  back  from  purchasers,  the  provision  is  that  they 
are  to  be  credited  at  their  fair  cash  value,  and  in  both 
instances  freights  were  to  be  deducted.  This  paragraph 
must  be  taken  in  connection  with  the  provision  con- 
tained in  the  twelfth  paragraph  above  referred  to,  fixing 
the  basis  of  compensation.  It  would  naturally  happen 
in  the  course  of  an  extended  agency  business  of  the  char- 
acter contemplated  by  the  contract,  that  the  instru- 
ments would  be  subject  to  various  vicissitudes;  some 
would  probably  have  to  be  returned  without  sale,  some 
would  be  returned  after  having  been  sold  to  purchasers. 
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taken  back  because  of  failure  of  the  latter  to  pay  for 
them.  In  the  meantime  there  would  stand  upon  the 
books  of  the  complainant^  as  a  means  of  measuring  Mr. 
Willingham's  compensation,  the  invoice  price  charged 
to  him  in  every  instance,  wherein  an  instrument  had 
been  shipped  to  him.  If  he  should  sell  a  particular  in- 
strument and  the  full  collection  should  be  made,  there 
would  be  no  difficulty  about  settling  under  the  pro- 
visions of  the  twelfth  paragraph.  But  where  an  instru- 
ment had  not  been  sold  at  all,  but  had  remained  for  a 
considerable  time  in  the  storehouse  of  Mr.  Willingham, 
and  probably  had  been  tried  by  purchasers  desiring  ta 
purchase  pianos,  it  would  have  suffered  some  deteriora- 
tion, and,  to  avoid  any  question  about  the  amount  of 
this  deterioration,  it  was  agreed  that  it  would  be  ten 
per  cent  of  the  original  invoice  price.  Credited  with 
this  deduction  on  the  invoice  account,  the  effect  would 
be  in  the  general  make-up  of  the  account  to  make  Mr. 
Willingham  bear  the  loss  and  thus  cut  down  his  per- 
centage on  the  general  run  of  the  business.  The  same 
may  be  said  as  to  the  crediting  on  this  account  the  goods 
taken  back  from  purchasers.  In  either  event  the  trans- 
action would  be  entirely  in  harmony  with  the  general 
plan  of  an  agency  contract,  wherein  Mr.  Willingham 
was  to  be  paid  by  a  commission  on  the  sale.  The  same 
may  be  said  as  to  Mr.  Willingham's  agreement  to  pay 
freight,  taxes  and  insurance.  These  were  all  to  come 
out  of  his  compensation. 

Of  course,  it  is  not  customary  for  one  man  to  pay- 
taxes,  insurance  or  freight  on  the  goods  of  another. 
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These  provisioiis  standing  alone  would  indicate  a  sale 
rather  than  an  agency  contract,  but  they  must  be  taken 
in  connection  with  all  of  the  other  provisions  which  we 
have  mentioned,  and  so  read  they  are  seen  to  harmonize 
therewith.  The  fifth  paragraph  is  also  in  harmony  with 
the  general  scheme  of  the  agency.  *The  substance  of 
it  is  that  Mr.  Willingham  guarantees  the  payment  of 
the  purchaser's  contract.  The  same  thought  being  more 
fully  expressed  by  the  guaranty  upon  the  back  of  each 
purchaser's  note.  This  is  very  common  in  such  agency 
contracts. 

Likewise  when  we  read  the  consignment  invoices  in 
connection  with  what  has  already  been  said,  it  is  clear 
that  they  are  in  harmony  with  the  other  papers  which 
we  have  copied.  This  paper  distinctly  states  that  the 
goods  are  shipped  on  consignment,  to  be  sold  for  con- 
signor's account,  and  net  proceeds  forwarded  to  the 
complainant  as  per  contract  and  printed  instructions  to 
agents.  Then  appears  upon  the  paper  the  number  of 
instruments  sold,  with  the  invoice  price,  already 
treated  above.  So  much  of  this  paper  as  applies  to  cash 
discounts  we  think  was  intended  to  hold  out  to  any  con- 
signee the  opportunity  of  buying  instruments  outright 
and  getting  the  benefit  of  the  discounts.  It  not  appear- 
ing, however,  that  any  such  effort  was  made  by  Mr.  Wil- 
lingham, these  discounts  are  unimportant  in  the  present 
controversy. 

We  deem  it  unnecessary  to  cite  any  authorities  in  sup- 
port of  the  conclusions  we  have  reached  above.  The 
subject  has  been  fully  discussed  in  a  very  able  and  ex- 
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hauBtiye  opinion  by  Mr.  Justice  Wilkes,  in  the  case  of 
Arhuckle  Bros.  v.  Kirkpatrick,  14  Pick.,  221.  A  differ- 
ent conclusion  was  reached  in  that  case  as  to  the  par- 
ticular contract  there  under  consideration,  which  was 
far  less  strong  in  its  provisions  in  behalf  of  the  com- 
plainants  in  that  tase  than  those  appearing  in  the  con- 
tract we  have  now  under  consideration.  In  the  case 
just  referred  to  there  are  numerous  authorities  cited, 
discussed,  and  approved,  which  thoroughly  support  the 
conclusion  we  have  reached.  We  do  not  need  more 
than  to  refer  to  those  authorities  as  set  out  and  dis- 
cussed in  that  opinion. 

(2)  We  think  the  facts  set  out  above  in  stating  the 
defendant's  second  contention  clearly  show  that  that 
contention  is  not  well  made,  and  we  do  not  desire  to  add 
anything  further.  Those  facts  are  wholly  inconclusive 
to  show  that  Mr.  Willingham  owned  the  pianos  which 
he  mortgaged  to  the  bank. 

(3)  The  defendant's  third  contention  is  not  sus- 
t lined  by  the  facts  which  we  have  set  out  thereunder. 
It  is  apparent  from  the  findings  which  we  have  set  down 
that  Mr.  Montague,  the  president  of  the  bank,  who 
conducted  the  transaction  for  the  bank,  relied  entirely 
upon  statements  made  to  him  by  Mr.  Willingham,  and 
was  in  nowise  misled  by  any  false  appearances. 

(4)  It  is  insisted  by  the  defendant  that  inasmuch  as 
the  contract  beween  Mr.  Willingham  and  the  complain- 
ant was  made  before  the  latter  complied  with  our  for- 
eign corporation  law,  that  contract  cannot  be  relied  on 
by  the  complainants  for  any  purpose  whatever  in  this 
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litigation^  being,  for  the  reason  stated,  an  illegal  con- 
tract, and  that  without  the  help  of  this  contract  it  is 
impossible  for  the  complainants  to  maintain  the  propo- 
sition that  they  own  the  piano  or  pianos  now  in  contro- 
versy, even  though  these  instruments  were  shipped  to 
Mr.  Willingham  after  the  complainants  had  fully  com- 
plied with  the  law.  It  is  insisted  that  the  contract  re- 
ferred to,  being  illegal  in  its  inception,  could  not  be. 
cured  by  a  subsequent  compliance  with  the  law  and 
revitalized. 

The  ground  upon  which  this  argument  rests  is  not 
true  in  fact,  because,  as  we  have  already  found,  the 
contract  was  executed  in  the  State  of  Illinois.  It  is 
true  that  it  was  made  for  use  in  Tennessee,  and  that  all 
action  under  it  in  Tennessee,  in  advance  of  a  compliance 
with  our  foreign  corporation  law,  was  invalid;  but,  the 
contract  being  valid  in  its  inception,  any  act  done  under 
it  (otherwise  legal),  after  compliance,  was  valid,  not- 
withstanding the  fact  that  there  had  been  a  prior  series 
of  acts  under  it  which  were  in  themselves  illegal  because 
done  and  had  before  compliance.  Upon  the  foregoing 
finding  of  facts  upon  this  branch  of  the  case,  it  is  seen 
that  the  special  instruments,  as  to  which  the  complain- 
ant now  seeks  relief,  were  consigned  by  it  to  Mr.  Wil- 
lingham after  the  complainant  had  fully  complied  with 
the  law,  and  was  legally  carrying  on  its  business  in 
Tennessee;  therefore,  it  would  have  a  standing  in  court 
that  would  not  in  anywise  be  interfered  with  by  the  law 
referred  to. 

1  Tenn  Chan— (34; 
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It  is  insisted  by  complainants  that  although  the  sup- 
position of  the  defendant  should  be  correct  as  to  the  il- 
legality of  the  action  of  the  complainant  in  carrying 
on  business,  yet  that  the  complainant  would  not  be  pre- 
vented thereby  from  recovering  property  which  was  its 
own.  We  think  this  view  hardly  meets  the  point  con- 
tained in  defendant's  brief  above  referred  to.  The  po- 
sition taken  by  the  defendant  is  an  assault  upon  the 
contract  on  which  that  title  must  rest  in  this  case,  or  by 
which  it  must  be  shown  to  exist  in  this  case.  However, 
the  reason  just  stated  in  the  previous  paragraph  we 
think  puts  the  decision  upon  the  true  ground. 

It  results  that  the  decree  of  the  chancellor  must  be 
reversed.  The  defendant  will  pay  the  costs  of  this  court 
and  of  the  court  below. 

The  other  judges  concur. 
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Louisville  &  Nashville  Raileoad  Co.  v.  Binkley, 

'^ 

(NASHVILLE.    DECEMBER  5,  1901.) 

Afllrmed  l>y  the  Supreme  Court  without  modlflcation,  March  1,  1002. 

I 

1.  NATURAL  TOPOGRAPHY,  WHAT  18.     Surface  Water.     Ob- 
structions. 

A  railroad  company  changed  the  natural  topography  of  a  tract 
of  land  which  it  then  owned,  by  the  digging  of  a  ditch  or  drain 
BO  as  to  turn  the  surface  water  from  its  track.  Afterward  part 
of  this  tract,  upon  which  was  said  ditch,  was  sold,  the  pur- 
chaser buying  with  the  fact  of  said  change  having  been  made 
open  to  his  observation.  Upon  his  obstructing  said  ditch  or 
drain  suit  was  brought. 

ffeld:  So  far  as  the  defendant  is  concerned,  the  natural  topog- 
raphy was  and  is  the  ground  as  it  was  located  when  he  bought 
it,  and  he  had  no  right  to  change  what  had  thus  become  the 
natural  topography  by  obstructions  causing  the  water  to  flow 
upon  the  property  of  the  railroad  company.  (Post,  pp.  545, 
546.) 

Cited:  Garrlger  v.  Railroad  Co.,  7  Lea  372;  Railway  Co.  v.  Moss- 
man,  6  Pick.  157;  Garland  v.  Aurin,  19  Pick.  558;  Brown  v. 
Barry»  6  Cold.  103;  Powell  v.  Riley,  15  Lea  153;  58  Am.  Rep. 
554;  Washburn  on  Easements,  75;  21  N.  T.;  144  Am.  Rep.  165. 

2.  EASEMENT   OF    NECESSITY.     Need   Not   Be   Expressly   Re- 

■ 

served. 
Where  the  condition  of  the  surrounding  territory  makes  it  ap- 
parent that  it  was  absolutely  necessary  that  a  railroad  com- 
pany should  have  protection  from  a  flow  of  surface  water  by 
turning  it  away  from  its  roadbed  into  a  ditch  constructed  for 
that  purpose  on  land  then  belonging  to  the  railroad  company, 
the  purchaser  of  said  land  takes  it  onerated  with  an  easement 
of  necessity  for  said  purpose,  and  it  is  immaterial  that  an 
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express  reservation  thereof  was  not  made  in  the  deed  conrey- 
ing  said  land.     {Post,  pp.  646-668.) 

Cited:  Brown  y.  Berry,  6  Cold.  103;  Powell  t.  Riley,  16  Lea  163; 
Rightsell  y.  Hale,  6  Pick.  663;  Tiedeman  on  Real  Property,  602; 
10  Am.  ft  Eng.  Enc.  L.  420;  Washburn  on  Easements,  76,  88,  89; 
21  N.  T.;  144  Am.  Rep.  166;  6  Rich.  406;  47  N.  T.  73;  3  Jones 
300. 


FROM  SUMNER. 


Appeal  from  the  Chancery  Court  of  Sumner  county. 
.  S.  Gribble,  Chancellor. 


DiSMUKES  &  Baskerville  and  E.  Albright^  for  com- 
plainants. 

B.  F.  Proctor  and  Bell  &  Morton,  for  defendants. 


Barton,  J. — The  question  in  this  case  is  as  to  the 
right  of  the  defendant  to  obstruct  a  4itch  or  a  drain 
upon  his  land,  so  as  to  throw  the  water  which  otherwise 
would  run  through  this  drain  or  ditch  over  upon  the 
land  and  right  of  way  of  the  complainant  railroad  com- 
pany^ to  its  serious  damage. 

^  The  original  bill  was  filed  on  August  26^  1896^  against 
the  defendant  Binkley^  and  sought  an  injunction  both 
prohibitive  and  mandatory,  the  purpose  being  to  compel 
the  defendant  to  clean  out  the  ditch  or  drain  referred  to 
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and  to  prevent  ita  further  obstruction.    The  case  made 
in  this  bill  is  substantially  as  follows: 

The  complainant  allies  its  incorporation  and  opera- 
tion as  a  railroad  company,  doing  business  in  the  states 
of  Kentucky  and  Tennessee,  with  a  line  running  through 
Sumner  county,  Tennessee,  and  alleging  that  on  this 
line,  some  six  or  seven  miles  from  the  town  of  Gallatin, 
there  were  located  tw6  tunnels,  one  known  as  the  short 
and  the  other  as  the  long  tunnel;  that  over  its  line  of 
road  and  through  these  tunnels  complainant  company 
ran  night  and  day  a  large  number  of  trains,  freight  and 
passenger.  It  filed  a  map,  exhibit  A,  which  we  adopt 
as  part  of  this  opinion  and  findings  of  fact,  showing 
the  location  of  its  line  and  tunnels,  the  property  of  the 
complainant  company,  and  the  ditch  or  drain  which  was 
the  subject-matter  of  the  controversy.  It  alleged  that 
the  defendant  owns  a  tract  of  land  which  lies  along  by 
the  side  of  the  complainant's  railroad  track  and  right  of 
way,  which  the  defendant  had  purchased  from  the  com- 
plainant in  1887.  It  further  alleged  that  on  this  land 
of  the  defendant  there  was  a  waterway  or  ditch  some 
1,500  or  2,000  feet  long,  which  waterway  was  altogether 
on  the  land  of  the  defendant,  but  close  to  the  track  and 
right  of  way  of  the  complainant.  This  ditch  had  been 
there  some  thirty  odd  years  or  since  the  building  of  the 
railroad,  and  was  the  only  outlet  for  the  water  in  this 
particular  locality;  that  in  1860  this  ditch  was  deep- 
ened and  widened  so  as  to  prevent  an  overflow  of  water, 
and  that  it  was  in  this  condition  when  the  defendant 
Binkley  became  the  owner  of  the  land  upon  which  this 


534  TENNESSEE  CHANCERY 

Railroad  t.  Blnkley. 

waterway  or  ditch  was  situated;  that  within  the  last 
few  years  the  defendant  had  become  very  antagonistic 
to  the  railroad  company  and  its  employees,  and  that 
he  had  done  everything  he  could  to  annoy  the  com- 
pany and  its  agents,  and  had  at  various  times  ob- 
structed this  ditch  or  waterway  to  prevent  the  passage 
of  water  by  cutting  trees  along  by  it,  by  piling  brush  in 
the  same  and  otherwise  obstructing  it;  that  some  time 
before  the  defendant  had  agreed  with  the  employees  of 
the  road  to  take  the  obstructions  out  and  not  put  them 
back,  but  that  he  had  not  kept  his  agreement ;  that  since 
April,  1896,  the  complainant  had  been  put  to  a  great 
deal  of  trouble  and  forced  to  expend  large  sums  of 
money  in  cleaning  out  and  removing  rubbish  and  other 
obstructions  from  the  tunnel,  which  had  been  washed 
into  the  mouth  of  the  tunnel  by  reason  of  the  overflow ; 
that  the  ditch  was  some  2,000  feet  long,  and  that  just 
north  of  the  mouth  of  the  tunnel  this  ditch  or  waterway 
had  been  so  obstructed  as  to  cause  the  water  to  overflow 
and  carry  rubbish  of  all  kinds  into  the  mouth  of  the 
tunnel,  and  caused  guUeys  to  be  washed  out  down  the 
embankment  of  the  railroad,  carrying  upon  the  railroad 
and  into  the  tunnel  rails,  dirt,  rocks,  brush  and  other 
obstructions,  causing  the  complainant  great  expense, 
causing  an  obstruction  to  traffic  and  endangering  life 
and  property  on  the  complainant's  railroad.  It  is  fur- 
ther alleged  that  this  ditch  was  a  natural  waterway, 
and  that  the  complainant  company  had  no  other  means 
of  protecting  its  property  but  by  this  ditch  or  drain 
over  the  defendant's  property,  which  had  been  there  for 
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a  period  of  more  than  thirty  years.  It  waB  stated  that, 
notwithstanding  the  defendant's  promises,  he  had  failed 
and  refused  to  keep  oi>en  the  ditch  and  objected  to  the 
complainant  doing  so. 

The  prayer  of  the  bill  was  that  the  defendant  be  en- 
joined  from  farther  obstructing  this  ditch;  that  the 
complainant's  right  to  the  ditch  or  drain  as  a  natural 
ditch  or  waterway  for  the  flow  of  surface  water  be  de- 
clared, and  that  a  mandatory  injunction  issue  com- 
manding the  defendant  to  at  once  remove  from  said 
ditch  or  waterway  all  obstructions  of  every  kind,  and 
that  he  be  enjoined  from  further  obstructing  it. 

There  was  a  demurrer  to  this  bill,  which  was  over- 
ruled; and  on  April  9,  1897,  the  defendant  filed  an  an- 
swer, admitting  that  the  defendant  company  was  a  rail- 
road  company  and  had  two  tunnels  located  about  as 
described  in  the  bill ;  admitting  that  the  defendant  had 
purchased  from  the  complainant  on  July  5, 1897,  a  tract 
of  land  adjoining  the  railroad's  tract,  containing  some 
311  63-100  acres,  and  he  filed  with  his  answer  the  deed 
made  by  the  railroad  company  to  him,  which  is  made 
exhibit  A  thereto,  which  is  found  on  pages  three  to  five 
of  the  transcript,  and  which  we  here  adopt  as  a  part 
of  our  findings  of  fact.  As  stated,  this  deed  was  dated 
July  5,  1887,  and  registered  June  25,  1888.  In  the  an- 
swer it  is  said  that  it  is  untrue  that  there  was  such  a 
ditch  upon  the  land  when  the  defendant  bought  it  as 
stated  in  the  bill.  It  was  further  said  that  it  was  un- 
true  that  this  ditch  was  the  natural  fiow  of  the  surface 
water  in  the  immediate  locality  and  the  only  outlet  for 
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the  same ;  that  such  ditch  as  was  on  the  land  is  not  and 
never  was  the  natural  outlet  or  flow  for  the  water  in 
this  immediate  neighborhood ;  that  it  is  not  now  and 
never  was  a  ravine,  but  there  was  only  a  small  artificial 
ditch  there  that  had  been  forced  there  by  the  efforts  of 
the  complainant  to  turn  the  water  from  its  natural 
course  on  its  right  of  way  onto  the  defendant's  land; 
that  the  ditch  was  not  parallel  with  the  railroad,  but 
runs  in  a  zigzag  in  and  out  upon  the  defendant's  land. 
It  waB  further  said  that  it  is  untrue  that  this  ditch  as 
it  is  now  was  cut  in  1860  or  deepened  and  widened  then, 
or  that  it  was  then  a  ravine.  Further  says  that  when 
the  defendant  purchased  this  land  there  were  in  places 
traces  of  where  a  ditch  had  been  and  where  water  had 
flowed  in  time,  but  such  ditch  as  was  ,there  was  a  small 
dry  ditch  with  no  water  in  it,  and  that  the  land  along 
there  was  all  woodland,  and  that  the  surface  water 
needed  no  outlet  as  it  was  absorbed  by  the  timber ;  that 
the  very  small  ditch  there  was  in  places  upon  complain- 
ant's land  and  in  places  had  been  forced  upon  defend- 
ant's land;  but  that  when  defendant  purchased  it  the 
amount  of  flow  was  insignificant;  that,  since  some  of 
defendant's  land  and  other  lands  adjoining  had  been 
cleared  up  and  the  surface  flow  of  the  water  in  that 
neighborhood  had  been  greatly  increased,  with  the  re- 
sult that  it  sought  its  natural  outlet,  which  was  along 
the  defendant's  right  of  way,  and  with  the  result  that  it 
overflowed  the  little  artificial  ditch  and  the  barriers 
that  the  complainant  had  built  along  its  right  of  way, 
and  at  times  breaks  over  the  cut  of  the  complainant 
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railway.  He  denied  that  he  had  obstructed  the  ditch 
or  caused  the  complainant  any  damage  or  expense,  but 
said  it  is  true  that  he  did  build  a  crossing  in  front  of 
his  house  across  this  ditch,  that  filled  it  up;  that  this 
was  done  for  the  purpose  of  having  a  smooth  way  from 
his  house  out  to  the  railroad  and  public  road,  that  his 
inyalidj  wife  might  on  good  days  be  wheeled  out  on  the 
road  for  her  health  and  pleasure;  that  at  this  time  the 
increased  flow  of  the  water  by  reason  of  the  clearing 
up  of  the  country  and  the  effort  of  complainant  to  force 
it  on  defendant's  land,  had  cut  out  a  good  sized  ditch 
immediately  in  front  of  his  house  and  about  twenty-five 
feet  distant  from  his  house  and  running  between  his 
house  and  barn.  He  said  that  it  ib  true  that  the  com- 
plainant  did  threaten  the  defendant  with  a  suit,  as  it 
had  often  done  since,  and  that  one  time  the  defendant 
did  remove  said  obstructions,  not  because  he  had  done 
anything  he  did  not  have  a  legal  right  to  do,  or  that 
he  recognized  the  right  of  complainant  to  force  this 
water  on  him  or  to  keep  open  said  ditch,  but  simply 
because  he  did  not  want  a  controversy  with  so  powerful 
and  dangerous  an  adversary  as  he  knew  the  complainant 
to  be.  Said  it  is  untrue  that  when  he  removed  the 
crossing,  or  at  any  other  time,  he  promised  complain- 
ant's agents  and  representatives  that  if  they  would  not 
institute  a  lawsuit  that  he  would  take  out  the  obstruc- 
tions and  not  put  any  more  in;  that  it  is  true  that  in 
April  of  the  present  year  the  water  did  overflow  and 
run  over  the  railroad  and  cause  some  extra  work,  but 
this  was  by  reason  of  an  unprecedented  rain,  and  the 
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banks  of  all  the  streams  and  ditches  in  the  country 
were  overflowed.  He  says  it  is  true  the  ditch  is  ob- 
structed in  a  number  of  places^  but  this  is  from  the  nat- 
ural growth  of  bushes  and  briars,  and  not  from  any 
fault  of  his ;  that  the  natural  flow  of  the  water  is  toward 
and  along  the  complainant's  railroad,  and  complainant 
has  no  right  to  force  it  over  upon  him.  He  denies  that 
the  complainant  has  any  right  of  easement  of  any  kind 
over  his  land. 

This  is  the  substance  of  the  answer;  but  we  should 
state,^  however,  that  the  defendant  relies  upon  the  fact 
that  no  reservation  was  made  for  any  right  of  way  or 
ditch  in  the  deed  made  to  him  by  the  complainant 

It  appears  that  an  injunction  was  issued,  but  seems 
not  to  have  served  its  purpose. 

On  August  10,  1898,  the  complainant  filed  an 
amended  and  supplemental  bill,  in  which  the  all^ations 
of  the  original  bill  are  substantially  set  out  and  recited ; 
and  then  it  is  alleged  by  way  of  supplemental  matter 
that  since  the  issuance  of  the  mandatory  injunction  the 
defendant  Binkley  has  wholly  failed  to  remove  any  of 
the  obstructions  or  rubbish  from  the  ditch  and  right  of 
way,  and  that  the  same  grows  gradually  worse  with 
every  heavy  rain  or  freshet ;  that  he  has  refused  to  keep 
the  ditch  clean  and  has  obstructed  it,  and  will  take  no 
steps  to  open  it ;  and  it  is  asked  by  way  of  supplemental 
relief  that  inasmuch  as  the  defendant  refused  to  obey 
the  mandatory  injunction,  that  the  complainant  be  per- 
mitted to  go  upon  his  land  and  open  up  the  ditch  for 
the  protection  of  the  right  of  way  of  the  track  of  the 
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railroad  company,  and  that  the  defendant  be  enjoined 
from  in  any  manner  interfering  .with  the  road  or  its 
employees  while  they  remove  the  obstructions  from  the 
ditch,  and  that  on  the  final  hearing  the  injunction  be 
made  perpetual,  and  for  general  relief. 

The  defendant  answered  this,  the  answer  being  sub- 
stantially the  same  as  the  answer  to  the  original  bill. 

As  briefly  stated  as  possible,  the  case  as  made  by  the 
complainant  is  that  the  natural  flow  of  the  water  in  this 
neighborhood,  collected  from  the  surrounding  territory 
above  and  adjacent  to  this  point  of  this  tunnel,  is  over 
the  land  of  the  defendant,  and  mainly  along  a  ditch 
upon  said  land,  which  it  is  alleged  had  been  there  for  a 
I)eriod  of  thirty  years  or  more,  and  which  it  was  allied 
was  there  when  the  complainant  sold  the  defendant  the 
land,  and  it  is  insisted  for  the  complainant  that  the  de- 
fendant has  no  right,  by  obstructing  this  ditch  or  by 
obstructions  put  upon  his  land,  to  divert  the  natural 
flow  of  the  water  onto  the  lands  of  the  railroad  or  the 
track  of  the  railroad  company  to  its  damage;  and  it  is 
also  alleged  that  the  complainant  company  has  a  right 
of  way  or  easement  by  reason  of  the  fact  that  this  ditch 
or  waterway  was  open  and  apparent  and  was  a  neces- 
sity,  and  had  been  long  in  use  when  it,  the  railroad  com- 
pany, sold  the  tract  of  land  upon  which  it  was  located 
to  the  defendant,  and  it  therefore  had  the  right  of  way 
or  easement  for  the  drainage  of  all  this  water  over  the 
land  of  the  defendant  by  reason  of  these  facts;  while 
the  defendant  asserts  that  the  natural  flow  of  the  water 
was  over  and  upon  the  tract  of  the  complainant  com- 
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pany  and  not  upon  his  land,  and  denies  that  with  the 
exception  above  stated  in  the  answer  he  had  ever  ob- 
structed the  ditch  or  that  there  was  a  ditch  at  this  point 
of  any  considerable  size,  or  that  the  complainant  had 
any  easement  or  right  over  upon  his  land  for  the  flow 
of  this  surface  water.  ^ 

Such  are  the  issues  presented.  As  nearly  accurate 
as  we  can  state  them,  the  facts  as  we  And  them  are  sub- 
stantially as  follows:  The  map  filed  as  exhibit  A  of 
the  bill,  and  which  we  have  adopted  as  a  part  of  our 
findings  of  fact,  which  is  found  on  page  one  of  the  tran- 
script, shows  with  approximate  accuracy,  the  field  of 
contest.  It  appears  that  there  are  two  tunnels.  Lead- 
ing into  both  of  them  are  deep  cuts,  depth,  etc.,  being 
shown  upon  the  map,  exhibit  A.  The  trouble  has  arisen 
at  the  north  end  of  the  large  tunnel.  The  house  of  the 
defendant  Binkley  is  shown  at  the  point  marked  F. 
Point  B  is  the  north  entrance  or  mouth  to  the  large 
tunnel.  At  the  points  B  and  C  water  runs  into  the  cut 
and  washes  obstructions  into  the  tunnel,  this  being 
caused  mainly  by  obstructions  G,  B,  H,  I  and  J,  as 
shown  on  the  map  in  the  old  ditch.  It  appears  that  the 
railroad  was  constructed  at  this  point  about  the  year 
1858,  and  that  at  that  time  the  railroad  company  owned 
not  only  its  right  of  way  but  the  land  now  included 
in  the  farm  of  the  defendant  Binkley.  This  land  it 
finally  sold  to  Binkley  by  the  deed  above  mentioned, 
dated  July  5,  1887.  Prior  to  the  construction  of  the 
railroad,  the  weight  of  the  evidence  is  that  the  point 
where  the  railroad  cut  leading  into  the  tunnel  is  now 
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located,  and  along  the  line  of  that  cut,  being  the  lowest 
ground,  was  the  place  where  the  surface  water  at  that 
time  naturally  flowed,  though  at  that  time  it  appears 
that  all  the  country  around  there  was  wooded,  and  the 
flow  of  the  water  was  not  so  heavy  as  it  is  now.  When 
the  road  was  built  in  1858,  and  as  a  part  of  the  process 
of  constructing  the  tunnel,  the  railroad  company  built 
a  spur  track,  running  near  to  and  practically  parallel 
with  the  main  track  as  now  constructed  through  the  cut 
and  tunnel,  and  this  spur  track  was  located  about  where 
the  line  of  the  ditch,  which  is  the  subject-matter  of  this 
controversy,  is  now  located.  In  the  construction  of 
this  spur  track  the  ground  was  excavated  to  some  depth, 
and  when  the  ties  and  lails  were  removed  a  drain  or 
ditch  was  left  where  the  track  had  been,  and  this  prob- 
ably was  the  first  beginning  or  start  of  this  ditch.  This 
spur  track  and  the  ditch  caused  by  it  appears  to  have 
extended  up  to  about  opposite  the  mouth  of  the  tunnel, 
and  at  that  point  was  not  very  deep.  It  increased  in 
depth  as  it  ran  northward  to  the  point  of  junction  with 
the  main  track.  The  spur  track  appears  to  have  been 
used  in  removing  debris  from  the  tunnel  and  cut.  But, 
as  we  say,  when  the  track  was  removed  the  ditch  was 
left  there,  which  was  utilized  from  that  time  on  for 
drainage  purposes,  and  which  served  as  a  protection  to 
the  complainant's  property.  About  the  mouth  of  the 
tunnel  and  opposite  the  house  of  the  defendimt  Binkley 
this  track  ajid  the  di^ch  left  by  its  removal  were  not 
deep.  It  appears  that  for  some  little  distance  south  of 
where  the  track  went  south  of  the  defendant's  house 
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there  waB  at  the  time  of  the  bnilding  of  the  track  a  ditch 
or  a  depression.  It  further  appears  that  at  the  time 
the  railroad  was  built  there  was  a  gulley  or  depression 
leading  into  this  ditch^  caused  by  the  spur  track  into 
which  the  surface  water  ran;  and  it  further  appears 
that  in  building  the  railroad  and  the  tunnel  dirt  was 
thrown  around  or  some  obstruction  was  placed  so  as  to 
ward  off  the  water  from  going  into  the  tunnel  and  to 
cause  it  to  flow  into  this  ditch.  In  fact  it  appears  that 
some  little  distance  south  of  the  end  of  the  tunnel,  and 
up  the  ridge  where  the  barn  belonging  to  defendant  was 
built,  there  was  dirt  thrown  up  which  had  the  effect  of 
diverting  the  water  down  to  this  drain  and  ditch  and 
away  from  the  railroad.  So  the  result  was,  prior  to  the 
sale  of  this  land  to  the  defendant,  that  along  this  gulley 
or  ditch  or  drain,  extending  from  a  point  some  distance 
above  or  south  of  the  mouth  of  the  tunnel  and  down 
through  the  cut  that  had  been  made  by  the  spur  track, 
and  along  down  through  and  beyond  the  defendant's 
property,  the  surface  water  that  accumulated  above  and 
south  and  west  of  the  mouth  of  the  tunnel  was  caused 
to  flow  and  did  flow.  This  ditch  was  located  about  as 
shown  on  the  map.  In  other  words,  we  find  that  the 
weight  of  the  evidence  appears  to  be  that  prior  to  the 
construction  of  this  railroad  and  before  there  were  any 
artificial  changes,  the  railroad  cut  as  now  located  was 
along  the  line  of  the  lowest  ground  and  that  the  natural 
fiow  of  the  water  was  along  this  way ;  but  in  construct- 
ing the  road,  the  railroad  company  owning  all  the 
ground,  including  all  the  farm  owned  by  the  defendant, 
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purposely  and  with  a  view  of  protecting  its  track  from 
the  overflow  of  water  and  from  the  obstructions  that 
would  be  caxried  onto  it,  made  this  ditch  and  threw  up 
obstructions  about  its  tunnel  and  along  its  cut  so  as  to 
create  a  drain  or  ditch,  and  thus  change  the  natural 
topography  of  the  ground  from  what  it  had  theretofore 
been,  and  after  this  change  of  topography  the  natural 
flow  of  the  water  accumulated  above  and  beyond  the 
mouth  of  the  tunnel  was  where  it  now  is,  or  was  before 
the  obstruction  of  this  ditch  by  the  defendant.  Owning 
all  the  territory,  the  railroad  company  had  the  right 
unquestionably  to  change  what  had  theretofore  been  the 
natural  topography  of  the  ground  so  as  to  cause  the 
water  to  shed  off  into  this  channel  prepared  by  it ;  and 
the  matter  remained  in  this  condition  for  a  period  of 
some  thirty  years,  the  railroad  using  and  operating  its 
tracks,  and  such  surface  water  as  accumulated  during 
this  time  being  thrown  off  by  the  change  of  topography 
into  this  ditch,  and  running  down  through  this  ditch  or 
drain.  It  would  appear  that  at  times  when  the  ditch 
became  obstructed  and  when  there  were  extraordi- 
narily heavy  rains  there  were  some  overflows;  but  the 
proof  is  that  this  ditch  was  cleaned  out  several  times  by 
the  railroad  company  prior  to  the  sale  of  this  land. 
And,  as  we  say,  the  land  had  remained  in  this  shape 
with  its  topography  so  changed  from  its  original  shape, 
and  being  used  in  this  way  by  the  railroad  company  for 
this  period  of  thirty  years  and  until  the  land  was  sold 
to  the  defendant  in  1887,  and  at  that  time  the  topog- 
raphy of  the  land  was  as  it  had  been  made  by  the  rail- 
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road,  the  natural  flow  of  the  water  then  being  oflf  into 
this  depression^  ditch  or  drain,  and  along  and  over  the 
property  now  owned  by  the  defendant,  and  the  defend- 
ant purchased  it  when  the  property  was  in  this  shape, 
a^d  with  these  matters  open  and  apparent  before  him. 
As  seen  on  reference  to  the  deed,  there  was  no  reserva- 
tion of  any  right  of  way  or  easement  for  this  drain  or 
flow  of  water,  but  the  ditch  was  there,  plain  and  open 
to  be  seen,  and  had  been  there  and  in  use  as  we  say  for 
a  period  of  thirty  years,  and  it  was  easy  to  be  seen  that 
it  was  necessary  for  the  protection  of  the  complainant's 
railroad  track  and  property.  It  does  not  appear  that 
any  particular  trouble  arose  in  the  matter  until  about 
1893,  when  there  was  some  controversy  about  it,  which 
continued  until  the  filing  of  the  original  bill  in  1896. 

We  further  find  that  the  defendant  placed  s^d  caused 
to  be  placed  obstructions  at  several  points  in  this  ditch, 
and  these  or  the  natural  accumulations  of  bushes,  dirt 
and  other  debris  that  would  be  caught  with  the  obstruc- 
tions which  he  placed  there,  and  the  natural  growth  that 
occurred  in  such  places  caused  this  ditch  or  drain  to 
gradually  fill  up,  with  the  result  that  the  ditch  was 
almost  completely  obstructed,  and  the  surface  water 
which  had  theretofore  been  accustomed  to  flow  down 
through  this  drain  or  ditch  was  caused  to  overflow  and 
carry  upon  the  track  of  the  complainant  railroad  and 
into  the  mouth  of  the  tunnel  rocks,  rails  and  other  ob- 
structions, causing  considerable  loss  and  expense  to  the 
complainant,  endangering  the  safety  of  its  track  and  de- 
laying its  trains. 
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These  are  practically  the  facts  of  the  case.  Upon 
these  facts  our  conclusions  are  as  follows : 

We  understand  it  to  be  well  settled  law  that  one  land- 
owner cannot  so  gather  or  obstruct  the  natural  flow  of 
surface  water  as  to  turn  the  same  upon  the  property  of 
an  adjoining  landowner  in  a  way  to  injure  him  or  de- 
stroy his  property.  For  the  defendant,  however,  it  is 
insisted  that  the  natural  flow  of  the  water  in  that  terri- 
tory was  down  and  over  the  place  where  the  complain- 
ant's track  is  now  situated.  It  is  true,  as  we  have 
found,  that  originally  this  was  the  case ;  but  the  railroad 
company  owning  all  of  the  property  had  the  right,  if  it 
chose  to  do  so  and  if  it  became  necessary  to  do  so  in  car- 
rying out  its  purpose,  to  entirely  change  the  natural 
topography  of  this  land.  But  it  would  not  at  that  time 
have  had  a  right  to  so  change  the  natural  topography 
as  to  throw  the  surface  water  that  naturally  came  down 
over  its  land  upon  the  lands  of  another ;  but,  owning  all 
the  land  at  that  time,  it  had  a  right  to  make  any  change 
in  the  natural  surface  that  it  desired  that  would  not 
then  injure  an  adjoining  landowner,  and  to  completely 
change  the  topography  of  that  particular  section  owned 
by  it,  and  it  did  make  such  change;  and  after  that  the 
natural  flow  of  the  water  was,  as  we  have  seen,  over  the 
land  now  owned  by  the  defendant,  and  this  land  was  in 
this  situation  when  the  defendant  purchased  it  from  the 
complainant  So  that  the  natural  flow  of  the  surface 
water  then  was  where  it  is  now  down  this  ditch,  and  had 
been  so  for  thirty  years.    In  this  view  of  the  case,  how- 
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ever,  we  do  not  think  that  time  cuts  any  material  figure 
in  the  transaction.  So  far  as  the  defendant  is  con- 
cerned, the  natural  topography  was  and  is  the  ground 
as  it  was  located  when  he  bought  it,  and  under  the  law 
as  we  understand  it,  without  regard  to  the  doctrine  of 
easements,  he  had  no  right  whatever  to  so  change  what 
had  thus  become  the  natural  topography,  and  to  so  ob- 
struct this  lower  land  as  to  cause  the  water  to  be  ac- 
cumulated and  flow  over  upon  the  defendant  railroad 
company  to  its  serious  damage. 

But  we  are  also  of  opinion  that  upon  another  ground 
the  complainant  was  entitled  to  relief,  viz.,  that  of  an 
easement  necessary,  appurtenant  and  apparent.  This 
drain  for  this  purpose  had  been  in  use  as  we  say  for  a 
period  of  more  than  thirty  years.  It  appears  to  have 
been  an  absolute  necessity  that  the  railroad  should  have 
this  protection  for  its  track  and  tunnel  and  traffic 
therein.  It  is  true  that  the  railroad  company  might 
have  built  a  wall  upon  its  own  land  and  along  its  right 
of  way,  but  this  simply  would  have  been  another  means 
of  forcing  the  water  into  this  drain  and  throwing  the 
surface  water  back  upon  the  defendant.  That  is  to  say, 
it  is  shown  that  the  water  comes  down  to  this  point  in 
large  quantities.  It  is  further  shown  that  these  quan- 
tities increased  as  more  land  has  been  cleared  up.  It  is 
absolutely  necessary  that  the  railroad  should  have  pro- 
tection from  this  flow  of  water,  so  that  the  same  will  not 
wash  over  and  upon  its  track  dangerous  obstructions. 
To  do  this  it  appears  to  be  absolutely  necessary  that  this 
water  be  thrown  or  kept  upon  the  land  of  the  defendant. 
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where  it  has  been  accustomed  to  run  for  more  than 
thirty  years.  So  the  necessity,  as  we  say,  appears  to  be 
absolute.  The  ditch  was  there  and  was  apparent  when 
the  defendant  bought  the  property  from  the  complain- 
ant, and  it  is  obvious  that,  a  glance  at  the  surrounding 
territory,  this  railroad  right  of  way,  the  topography  of 
this  watershed  and  the  existence  of  this  ditch  would 
have  made  it  apparent  to  anyone  that  the  water  must  be 
allowed  to  flow  down  and  along  this  way.  It  would 
have  been  destructive  to  the  railroad  company  to  have 
it  go  upon  its  track.  The  water  was  bound  to  come 
down,  and  it  does  not  appear  that  there  was  any  other 
outlet  for  it.  So  we  say  that  the  way  was  open  and 
was  apparent,  and  was  absolutely  necessary,  and  had 
been  in  use  for  a  period  of  more  than  thirty  years. 

In  view  of  these  facts  we  think  it  is  immaterial  that 
an  express  reservation  was  not  made. 

The  complainant  is  entitled  to  relief  upon  two  well 
settled  and  established  rules  of  law  in  force  in  this 
state.  In  the  first  place,  while  it  appears  that  two  dis- 
tinct rules  have  been  administered  in  the  different 
states^  of  the  union  with  respect  to  the  right  of  a  lower 
proprietor  to  obstruct  and  repel  surface  water  flowing 
from  a  higher  proprietor,  one  being  called  the  common 
law  rule  and  the  other  the  civil  law  rule,  the  latter  rule 
has  been  unqualifiedly  adopted  in  this  state,  and  it  is 
settled  that  the  proprietor  of  the  lower  land  may  not 
obstruct  by  any  means  the  natural  fiow  of  surface  water 
and  turn  it  back,  to  the  injury  of  the  higher  lands  of  his 
neighbor,  the  latter  owner  having  by  the  laws  of  nature 
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an  easement  or  servitude  of  drainage  over  the  lands  of 
the  former  for  the  flow  of  surface  water;  nor  can  the 
proprietor  of  the  higher  land  alter  the  natural  condition 
of  his  property  and  collect  the  surface  and  rain  water 
at  the  bottom  of  his  estate  and  pour  it  in  a  concen- 
trated form  and  in  unnatural  quantities  upon  the  land 
below.  If  he  does  so  he  will  be  responsible  for  damages. 
These  rules  are  now  firmly  established  by  the  cases  of 
Carriger  .v.  Railroad  Co.,  7  Lea,  372;  Railway  Co.  v. 
Moasman,  6  Pickle,  157;  Oarland  v.  Aurin,  19  Pickle, 
558. 

While,  as  we  say,  the  natural  flow  of  the  water  had 
been  where  the  railroad  cut  now  is,  and  prior  to  the 
construction  of  the  railroad  in  1857  or  1858,  yet  the  rail- 
road company  owning  all  of  this  property,  including  the 
farm  now  owned  by  the  defendant,  was  compelled  by 
the  necessity  of  the  situation  to  do  so,  and  saw  proper 
to,  and  did,  so  change  the  topography  of  this  particular 
territory  by  throwing  up  an  embankment  above  the 
mouth  of  the  tunnel,  elevating  the  sides  of  the  cut,  and 
constructing  a  spur  track,  which  made  a  depression  or 
ditch  over  the  property  now  owned  by  the  defendant, 
so  that  from  that  time  on  the  defendant's  property  be- 
came the  lower  or  servient  estate,  and  the  railroad's 
property  the  higher.  The  property  was  in  this  condi- 
tion when  it  was  bought  by  the  defendant  from  the  com- 
plainant, and  that  must  be  taken  as  its  natural  condi- 
tion, and  the  natural  flow  of  the  water  was  then  over  the 
defendant's  land.  Parties  are  presumed  to  contract 
with  a  view  to  conditions  existing  at  the  time  of  their 
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purchase.  Insurance  Co.  v.  Patterson,  58  Am.  Bep., 
554 ;  Brown  v.  Berry,  6  Cold.,  103 ;  Powell  and  Wife  v. 
Riley,  15  Lea,  153;  Washburn  on  Easements,  75  ^  Lap- 
man  V.  Milks,  21  N.  Y. ;  Sanderlin  v.  Baxter,  144  Am» 
Bep.,  165.  I 

Complainant  is  also  entitled  to  the  use  of  this  ditch 
on  the  ground  of  an  easement  in  use  apparent  and  nec- 
essary at  the  time  of  the  sale  of  this  land  by  the  com- 
plainant to  the  defendant.  The  authorities  applicable 
are  quoted  from  at  length  in  the  able  brie^  of  counsel 
for  complainant,  and  we  need  not  here  repeat  the  quo- 
tations there  set  out.  See  Tiedeman  on  Beal  Property, 
p.  602 ;  Am.  and  Eng.  Enc.  L.,  vol.  10,  p.  420 ;  Washburn 
on  Easements,  pp.  75,  88  and  89 ;  Lapma/n  v.  Milks,  21 
N.  Y.;  Sanderlin  v.  Baxter,  144  Am.  Bep.,  165;  Elliott 
V.  Recht,  5  Bich.,  405 ;  Curtis  v.  Ayroult,  47  N.  Y.,  73 ; 
Show  V.  Etheridge,  3  Jones,  300.  And  our  own  cases 
of:  Broum  v.  Berry,  6  Cold.,  103;  Powell  and  Wife  v. 
Riley,  15  Lea,  153 ;  Rightsell  v.  Hale,  6  Pickle,  553. 

In  the  last  named  case  the  doctrine  of  an  easement* 
arising  by  implication  is  fully  recognized  and  estab- 
lished. And  Judge  Lurton,  referring  to  the  case  of 
Brown  v.  Berry,  6  Cold.,  98,  says  that  "the  doctrine  con- 
cerning easements  by  implication  has  been  approved  by 
this  court  in  that  case,  which  was  well  considered,'^  and 
says :  "In  that  case  it  was  said  coUterning  the  revival 
of  an  eaaement  of  way  extinguished  by  the  union  of 
title  in  one  owner,  that  the  way  must  be  apparent  and 
the  use  continuous,  and  the  way  necessary,  though  not 
strictly  so,  to  the  enjoyment  of  the  estate  granted.'' 
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And  in  the  case  of  Rightsell  v.  Hale,  Judge  Lurton  said 
that  while  not  absolutely  necessary,  the  way  was  reason- 
ably necessary  to  the  enjoyment  of  the  reserved  portion ; 
that  while  it  w^as  possible  to  make  another  w^ay  out, 
yet  to  make  such  other  way  at  all  convenient  would 
involve  an  expenditure  altogether  disproportionate  to 
the  value  of  the  estate  to  be  benefited ;  that  the  easement 
was  at  the  date  of  the  severance  an  apparent  one  to  the 
most  casual  observer,  and  that  the  same  facts  existed 
when  the  respondent  bought. 

The  learned  and  ingenious  counsel  for  the  defendanli 
insist  that  while  they  do*  not  controvert  the  rule  as  es- 
tablished by  the  authorities  referred  to  by  complainant's 
counsel,  and  above  cited,  that  their  position  is  that  an 
easement  by  implication  or  an  equitable  easement  as  it 
is  sometimes  called  exists,  but  that  such  an  easement 
does  not  exist  in  favor  of  the  grantor  who  retains  the 
dominant  estate  and  conveys  the  quasi  servient  estate; 
yet  it  may  pass  with  the  dominant  estate,  but  is  never 
retained  by^  implication,  or  cannot  be  reserved  by  im- 
plication. And  they  insist  that  there  is  a  clear  distinc- 
tion in  the  authorities  upon  this  subject  which  should 
be  enforced  in  this  case.  But  we  do  not  think  the  au- 
thorities referred  to  sustain  this  contention — ^neither 
the  text- writers,  nor  the  reported  cases. 

But,  without  going  further  than  our  own  cases,  we 
find  that  in  the  sixth  Pickle  case  just  above  referred  to, 
Rightsell  v.  Hale,  the  easement,  a  right  of  way,  was  as- 
serted and  maintained  by  the  supreme  court  in  favor  of 
one  claiming  under  a  grantor  who  was  held  to  have  re* 
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tained  the  easement,  which  is  the  same  as  if  it  had  been 
in  favor  of  the  grantor  against  his  vendea  In  other 
words,  an  old  man  by  the  name  of  Daniel  Witt  had 
owned  two  tracts  of  land  which  he  had  conveyed  to  his 
son,  W.  C.  Witt,  as  one  parcel.  W.  C.  Witt  lived  on 
one  of  the  tracts,  and  in  1871  divided  the  two  tracts, 
giving  one  part  to  his  daughter,  Mrs.  Rightsell,  the  com- 
plainant in  the  case  of  Rightsell  v.  Hale;  the  other  part 
he  gave  to  his  son,  W.  T.  Witt,  placing  his  children  in 
possession,  but  appearing  at  the  time  not  to  have  made 
any  deeds.  Anyway  it  is  shown  that  in  1876,  this  son, 
W.  T.  Witt,  having  sold  his  part,  his  father,  W.  C. 
Witt,  united  with  him  in  a  deed,  or  conveyance  to 
Wilson  Smith  and  others.  In  1879  he  made  a  deed  to 
his  daughter,  Mrs.  Rightsell,  for  her  part  In  1888  the 
Smiths  conveyed  the  W.  T.  Witt  tract  to  respondent 
Hale.  Now,  the  suit  was  brought  by  Mrs.  Hale,  who 
claimed  under  a  deed  from  W.  C.  Witt  some  three  years 
later  in  date  than  the  one  under  which  the  defendant 
claimed,  and  the  supreme  court  held  that  there  was  a 
right  of  way  apparent  and  appurtenant  by  implication. 
During  the  last  session  of  this  court  at  Knoxville  in  the 

case  of V. ,  this  court  held  to  the  same  effect, 

asserting  a  right  of  way  in  favor  of  the  grantee  holding 
under  a  younger  deed  against  another  grantee  holding 
under  the  first  deed,  we  holding  that  a  right  of  way 
was  reserved  by  implication  as  being  appurtenant,  ap- 
parent and  necessary. 

But  we  do  not  deem  it  necessary  to  further  cite  and 
discuss  authorities.    We  see  no  sound  reason  for  the 
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distinction^  and  think  the  rule  is  founded  on  the  plain- 
est principles  of  common  sense  and  natural  justice  and 
equity.  Parties  are  presumed  to  contract  with  refer- 
ence to  conditions  existing  at  the  time  of  the  sale  and 
things  that  are  open,  apparent  and  seen  by  all  men. 

For  instance^  in  this  case  this  railroad  company  had 
located  its  tracks  here^  and  for  the  purpose  of  construc- 
tion had  purchased  considerable  tracts  of  land ;  had  con- 
structed two  tunnels^  doubtless  at  great  expense;  had 
from  the  necessities  of  the  case  in  constructing  their 
line  of  road  excavated  heavy  cuts  running  into  these 
tunnels.  Along  the  road  they  had  so  changed  the 
topography,  as  we  have  above  stated,  as  to  turn  the 
water  away  from  the  tunnel  and  this  cut.  To  have  al- 
lowed it  to  remain  as  it  was  and  to  flow  into  the  cut  and 
tunnel  would  have  caused  them  great  and  continual  ex- 
pense. To  avoid  this,  owning  the  land,  they  changed  the 
topography  of  it,  opened  and  left  a  ditch,  and  so 
changed  the  level  of  the  land  owned  by  them  as  to  divert 
the  flow  of  the  water  on  to  these  lands,  which  they  had 
made  lower.  They  kept  and  used  the  lands  in  these 
conditions  for  a  period  of  thirty  years,  during  all  of 
which  time  they  had  used  this  drain  or  ditch,  now  on 
the  land  owned  by  the  defendant,  for  the  purpose  of  the 
protection  of  their  track  and  tunnel  and  the  safe  opera- 
tion of  the  road.  The  continued  use  of  the  land  in  this 
way  was  an  absolute  necessity.  For  them  to  have  built 
a  wall  upon  their  land  would  simply  have  been  another 
means  of  raising  the  side  of  the  ditch  and  throwing  the 
water  back  upon  the  defendant,  which  would  have  raised 
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practically  the  same  qaestion.  This  ^ase  of  the  land,  the 
ditch  or  drain,  the  topography  as  it  then  was,  and  the 
use  of  it  as  it  then  was,  was  open  and  apparent  and 
known  to  the  defendant,  and  with  these  conditions  ex- 
isting he  bought  the  land  from  the  railroad  company, 
something  oyer  311  acres,  for  the  sum  of  |1,558.15, 
about  15  per  acre.  Now,  while  no  express  reservation 
was  made,  it  appears  to  us  entirely  clear  that  there 
could  be  no  doubt  but  that  he  purchased  the  land  in 
view  of  its  then  condition  and  location,  and  the  servi- 
tude then  existing  upon  it  to  which  it  was  subject,  and 
doubtless  the  reason  why  no  reservation  was  made  was 
because  the  necessity  and  condition  was  so  apparent 
and  so  well  understood  that  it  was  not  even  thought 
necessary  to  mention  it. 

For  these  reasons  the  decree  of  the  chancellor  will  be 
affirmed  with  cost 

All  concur. 

Petition  to  rehear  overruled. 
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(KNOXVILLE.     OCTOBER   14,  1901.) 

Afflnned  by  the  Supreme  Court  without  modiflcation. 

FREEHOLD  ESTATE.  Husband  Has,  In  Wife's  Land.  Alderman. 
Where  a  wife  is  the  owner  of  an  estate  in  fee,  the  husband  has 
a  freehold  in  the  land  jure  uxoris,  and  is  therefore  eligible  as 
alderman  under  a  charter  which  prescribes  that  an  alderman 
shall  be  a  "resident  and  freeholder  in  the  ward  for  which  he 
is  elected."     {Post,  p.  659.) 

Cited:  Coleman  t.  Satterfleld,  2  Head  259,  263;  Arnold  v. 
Hodges,  10  Hum.  39;  Bottoms  v.  Corley,  5  Heis.  4,  5;  Corley  v. 
Corley,  8  Bax.  7,  9;  Taylor  v.  Taylor,  12  Lea  490,  493-496;  Abies 
y.  Abies,  2  Pick.  333;  Bricefleld  v.  Bricefleld,  12  Pick.  680-684. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton 
Countj. — T.  M.  McCoNNELL,  Chancellor. 

A.  W.  Gaines,  Pbitchaed  &  Sizeb,  Cookb,  Swaney 
&  Cooke,  Charles  B.  Evans,  Thomas  &  Thomas,  and 
Chas.  W.  Rankin,  for  complainants. 

T.  P.  Chamleb,  for  defendant 
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Neil^  J. — The  bill  in  this  case  was  filed  to  oust  the 
defendant  from  the  board  of  aldermen  in  the  city  of 
Chattanooga,  on  the  ground  that  he  is  not  a  freeholder 
of  the  ward  for  which  he  was  elected. 

, After  alleging  that  under  a  charter  provision  (chap- 
ter 29,  Acts  of  1889 ) ,  the  city  of  Chattanooga  has  eight 
wards,  and  that  there  is  a  provision  in  the  charter  for 
two  aldermen  from  each  of  the  wards,  to  be  elected  by 
the  qualified  voters  of  each  ward  respectively;  that  the 
defendant  claims  to  hold  and  exercise  the  office  of  al- 
derman by  virtue  of  an  election  under  the  provisons  of 
said  act  of  1889 ;  that  the  election  at  which  the  defend- 
ant claims  to  have  been  elected  was  on  the  second  Tues- 
day in  October,  1900;  that  among  other  provisions  of 
the  charter  is  the  following  in  section  3  thereof,  namely : 
"No  person  shall  be  an  alderman  unless  he  is  a  citizen 
of  the  state  of  Tennessee  and  a  bona  fide  resident  and 
freeholder  in  the  ward  for  which  he  is  elected;  any  al- 
derman, after  his  election,  removing  from  or  ceasing 
to  be  a  freeholder  of  his  ward,  shall  thereby  vacate  his 
offlca"  The  bill  then  proceeds:  "And  complainant 
charges  that  defendant  is  not  a  bona  fide  freeholder  in 
the  ward  for  which  he  claims  to  have  been  elected,  and 
that,  if  he  were  ever  such,  he  has  ceased  to  be  a  free- 
holder of  his  ward,  and  is  not  now  such,  and  that 
thereby  his  said  alleged  election  was  either  void  or  else 
he  is  now  disqualified  to  act  as  alderman,  and  his  office 
is  vacated,  and  in  either  case  or  both,  he  is  not  entitled 
to  exercise  the  office  of  alderman.''  This  bill  was  filed 
on  the  twentieth  of  December,  1900. 
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The  defendant  filed  his  answer  on  the  twenty-sixth 
day  of  December,  1900.  In  this  answer  he  denied  that 
he  was  unlawfully  holding  the  office  and  exercising  the 
powers  and  privileges  of  alderman  as  charged  in  the 
bill,  and  then  averred  ^'that  he  is  now,  and  has  been 
since  November  15,  1898,  the  true  and  lawful  holder 
in  fee  simple  of  lot  number  8  on  College  street  in  Fort's 
Addition  No.  1  in  the  city  of  Chattanooga,  Hamilton 
county,  Tennessee,  and  that  said  lot  of  land  is  situated 
in  the  third  ward  of  said  city,  county  and  state  of  which 
he  is  alderman.  It  is  true  that  said  deed  is  not  of 
record,  and  he  denies  that  the  law  requires  him  to  have 
his  deed  put  of  record  to  constitute  him  a  bona  fide  free- 
holder and  to  make  him  eligible  to  hold  the  office  of  al- 
derman of  the  third  ward  of  the  city  of  Chattanooga, 
Tennessee." 

On  the  twenty-ninth  of  December,  1900,  he  filed  an 
amended  and  supplemental  answer.  In  this  answer  he 
said  that  he  had  purchased  from  William  O.  Reese  and 
wife  lot  No.  8,  College  street.  Fort's  Addition  No.  1 
to  the  city  of  Chattanooga;  that  having  been  informed, 
and  believing,  that  where  the  wife's  name  appeared  in  the 
face  of  the  deed  the  property  in  fact  belonged  jointly  to 
the  husband  and  wife,  with  the  remainder  to  the  sur- 
vivor, he  had  the  deed  made  conveying  the  land  to  her, 
although  he  paid  the  purchase  money  himself;  that  at 
the  time  of  his  second  election  to  the  office  of  alderman 
in  1898,  the  question  of  his  eligibility  was  raised,  and 
upon  inquiry  he  was  advised  that  he  had  no  legal  estate 
in  the  lot ;  that  thereupon  he  informed  his  wife  and  she 


APPEALS  REPORTS,  VOL.  1.  557 

state  ex  rel.  v.  Russell. 

immediately  executed  to  him  her  deed,  dated  November 
15,  1898,  conveying  said  property  to  him,  as  shown  by 
deeds  exhibited  with  the  answer;  that  since  the  filing 
of  the  present  bill  he  has  been  advised  there  is  still  a 
question  as  to  the  validity  of  his  title  to  the  land ;  that 
upon  communicating  this  information  to  his  wife  she 
joined  him  in  a  deed  conveying  the  lot  to  H.  J.  Gulden, 
and  that  the  latter  made  a  deed  back  to  respondent  and 
his  wife  jointly,  as  shown  by  exhibits  filed  with  the 
answer,  for  the  purpose  of  getting  the  title  to  the  prop- 
erty in  such  position  as  would  aflfectuate  his  original 
intention  of  creating  a  joint  estate  therein  in  himself 
and  wife,  with  the  right  of  survivorship.  He  avers  that 
on  October  9, 1900,  he  was  a  citizen  of  the  State  of  Ten- 
nessee and  a  bona  fide  resident  and  freeholder  in  the 
third  ward  of  the  city  of  Chattanooga,  and  that  on  that 
day  he  was  duly  elected  alderman  of  the  third  ward,  and 
that  he  still  holds  this  office;  that  he  has  not  since  his 
election  removed  from  or  ceased  to  be  a  freeholder  of 
this  ward,  and  still  resides  upon  and  owns  his  property 
therein. 

With  the  answer  he  filed  as  "exhibit  A"  a  deed  made 
by  Wm.  O.  Reese  and  wife,  purporting  to  convey  an 
estate  in  fee  "unto  Mrs.  Addie  Eussell,  wife  of  0.  B. 
Bussell,  of  Chattanooga,  Tennessee,  the  following  de- 
scribed real  estate  in  the  city  of  Chattanooga,  Hamilton 
county,  Tennessee:  Lot  No.  8,  on  Collie  street  in 
Fortes  Addition  No.  1  of  said  city  of  Chattanooga,  being 
the  same  property  conveyed  by  Tomlinson  Fort  and 
others  to  said  William  O.  Reese  by  deed,"  etc.    This 
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deed  was  made  on  the  seventeenth  of  January,  1896. 
The  defendant  also  files  with  his  answer  a  deed  made  by 
Addie  Russell  to  himself  for  the  same  property.  She 
signed  the  deed  alone  without  her  husband.  This  deed 
was  dated  November  15,  1898.  He  also  files  a  deed 
executed  on  the  twentieth  day  of  December,  1900,  by 
himself  and  his  wife,  purporting  to  convey  an  estate  in 
fee  in  the  same  property  to  H.  J.  Gulden,  then  a  quit- 
claim deed  from  Gulden,  made  on  the  same  day,  recon- 
veying  the  property  in  fee  to  "C.  B.  Russell  and  wife 
Addie  Russell." 

It  is  observed  that  the  last  two  deeds  were  made  after 
the  bill  was  filed  in  the  present  case.  No  testimony 
other  than  these  deeds  was  filed  in  the  cause  by  either 
party. 

The  cause  came  on  to  be  heard  before  the  chancellor 
on  the  sixteenth  day  of  May,  1901,  and  upon  considera- 
tion he  dismissed  the  bill  and  taxed  the  costs  to  the  re- 
lators. From  this  decree  the  complainant  has  appealed 
and  assigned  errors :    These  errors  are  as  follows : 

"(1)  The  deed  from  Reese  to  defendant's  wife  did 
not  constitute  defendant  a  bona  fide  freeholder  within 
the  intent  and  meaning  of  the  charter  clause,  and  com- 
plainant should  have  had  a  decree. 

"(2)  Defendant  has  not  carried  the  burden  of  proof 
and  he  has  failed  to  respond  to  the  state's  attack,  and 
the  chancellor  should  have  decided  against  him. 

"(3)  The  chancellor  should  have  pronounced  a  de- 
cree that,  under  the  transactions  and  the  defendant's 
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conduct,  as  shown  by  his  two  answers,  he  was  not  a  bona 
fide  freeholder  and  not  entitled  to  hold  th^  office. 

"(4)  Under  the  record  and  case  as  made,. the  state 
was  entitled  to  a  decree  ousting  the  defendant  and  per- 
petually enjoining  him  from  exercising  the  office  of  al- 
derman, and  the  chancellor  should  have  granted  a  decree 
accordingly." 

Although  four  assignments  of  error  were  filed,  as  just 
stated,  yet  the  only  question  presented  to  the  court  in 
the  briefs  is  whether  the  defendant  was,  .at  the  time  the 
bill  was  filed  and  when  he  was  elected,  a  freeholder  of 
the  third  ward  of  the  city  of  Chattanooga. 

The  wards  of  the  city  of  Chattanooga  are  laid  oflf  in 
the  act  of  1889,  referred  to,  and  we  judicially  know  that 
the  property  as  described  in  the  deed  of  January  17, 
1896,  lies  in  the  third  ward.  No  question  is  made  upon 
this  by  the  complainant.  The  question,  then.  Is :  Did 
defendant,  by  virtue  of  that  deed,  become  a  freeholder 
of  the  third  ward?  We  answer  this  question  in  the 
affirmative.  Where  a  wife  is  the  owner  of  an  estate  in 
fee,  the  husband  has  a  freehold  in  the  land  jure  uxoris, 
although  under  our  statute  he  cannot  sell  his  interest  in 
such  a  way  as  to  impair  the  wife's  rights,  either  of  title 
or  possession,  and  cannot  assign  the  rents  without  her 
consent,  and  they  cannot  be  taken  for  his  debts.  Cole- 
man  v.  Satteriield,  2  Head,  259,  263 ;  Arnold  v.  Hodges, 
10  Hum.,  39 ;  Bottoms  v.  Corlerj,  5  Heisk.,  4  and  5 ;  Cor- 
ley  V.  Corley,  8  Bax.,  7  and  9 ;  Taylor  v.  Taylor,  12  Lea, 
490,  493  to  495;  Abies  v.  Abies,  2  Pick.,  333;  BHcefield 
V.  Bricefield,  12  Pick.,  580,  582,  583,  584. 
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The  third  assignment  refers  to  '^defendant's  conduct 
as  shown  by  his  two  answers/'  as  famishing  a  reason 
why  he  was  not  a  bona  fide  freeholder.  We  see  nothing 
in  this.  The  defendant,  under  an  erroneous-view  of  the 
law,  believing  he  was  not  already  a  freeholder,  under- 
took to  have  the  title  to  the  property  placed  in  such  a 
condition  as  that  he  would  be  beyond  controversy  a  free- 
holder. There  was  nothing  in  this  showing  a  want  of 
good  faith. 

It  is  urged  that  he  showed  an  undue  anxiety  to  retain 
the  office  of  alderman.  However  this  may  be  from  the 
standpoint  of  good  taste,  yet  so  long  as  he  did  nothing 
illegal,  it  cannot  be  construed  against  him.  Moreover, 
inasmuch  as  the  defendant  had  been  elected  to  the  office^ 
it  does  not  seem  that  he  was  in  the  wrong  in  any  way 
when  he  sought  in  a  legal  manner  to  prevent  himself 
from  being  ousted  by  a  technicality;  although  it  now 
turns  out  that  the  means  he  adopted  were  not  needed, 
and  would  not  have  been  effective  even  if  needed — ^not 
the  second  deed,  because,  being  made  by  the  wife  alone, 
it  was  void,  and  not  by  the  Gulden  transaction  because 
it  occurred  after  the  bill  was  filed. 

Much  is  said  in  the  complainant's  brief  concerning 
the  burden  of  proof  in  this  class  of  cases,  it  being  in- 
sisted that  it  is  upon  the  defendant.  We  so  held  in 
State  V.  Allen,  57  S.  W.  Rep.,  182, 190;  but  the  i)oint  is 
immaterial,  because  the  facts  appear  as  we  have  found 
them  beyond  any  sort  of  controversy. 
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The  result  is,  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  court 
below  against  the  relators. 

The  other  judges  concur. 


1  Tenn  Chan    (38) 
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Provident  Savings,  Etc.,  Society  r.  Duncan. 

(NA8HVILLE.    NOVEMBER  29,  1902.) 

Affirmed  by  the  Supreme  Court  February  10,  1003,  with  modification  as  to 

coit. 

1.  HUSBAND  AND  WIFE.    Agency  of  Husband.    Insurance.  Loan 
Certificate. 

VHiere  a  husband  gives  a  loan  certificate  to  an  insurance  com- 
pany as  part  of  the  first  premium  paid  by  him,  thus  by  said 
arrangement  putting  the  policy  in  force,  upon  suit  by  the  com- 
pany, after  the  death  of  the  insured,  to  recover  the  loan  so 
made,  he  will  be  treated  as  the  agent  of  the  wife,  for  whom 
the  insurance  was  procured,  in  eftecting  said  loan,  and  she  will 
not  be  allowed  to  repudiate  same.     (Poa^  pp.  664,  665,  669-571.) 

2.  RES  ADJUDICATA.     Point  Must  Be  Directly  In  Issue. 
Judgment  was  rendered  in  the  federal  court  against  an  insurance 

company  on  one  of  its  policies,  the  sole  issue  made  by  the  com- 
pany being  whether  or  not  the  policy  had  been  forfeited.  In 
making  settlement  to  satisfy  said  Judgment,  the  compaLr 
sought  to  reserve  a  fund  to  pay  part  of  the  first  premium  00 
the  policy,  for  which  the  insured  had  given  a  loan  certiflcavc^ 
The  beneficiary  under  the  policy  not  agreeing  to  this,  the  com- 
pany filed  its  bill  in  this  cause,  which  was  demurred  to  on 
the  ground  that,  having  failed  in  the  former  suit  to  set  up  this 
loan  certificate  or  plead  the  same  as  a  set-ofP,  the  company  is 
precluded  from  doing  so  by  the  Judgment  against  it  in  said  suit 
fixing  the  amount  due  on  the  policy. 
B.eld,\  In  order  for  a  former  Judgment  to  be  ret  adfudicata,  the 
very  point  now  raised  must  have  been  directly  in  issue.  The 
question  as  to  the  right  of  complainant  in  this  case  to  have 
its  debt  paid  out  of  the  proceeds  of  the  policy,  not  having  been 
raised  and  not  having  been  in  issue  in  the  case  in  the  federal 
court,  that  adjudication  is  not  a  bar  to  this  suit  (Post,  pp.  571- 
576.) 
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Cited:  Gudger  v.  Barnes,  4  Hels.  586;  State  v.  McCullum,  2 
Bax.  103;  Edwards  v.  McConnell,  Cooke,  304;  Estell  v.  Taui, 
2  Yer.  467;  Bugg  v.  Norrls,  4  Yer.  328;  Blrod  v.  Lancaster,  2 
Head  572;  Gill  v.  Morris,  11  Heis.  618;  Hunt  v.  Mean,  2  Sneed 
546;  McKissick  v.  McKissick,  6  Hum.  75;  19  Enc.  PI.  &  Pr., 
731,  and  authorities  cited. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  county. 
-H.  H.  Cook,  Chancellor. 

Pitts  &  Smith,  for  complainants. 
Smith  &  Maddin,  for  defendants. 


Babton,  J. — The  question  in  this  case  arises  upon  the 
bill  and  demurrer.  The  final  decree  in  the  case  shows 
that  the  cause  was  heard  upon  demurrer,  which  was 
overruled.  Thereupon  defendant  elected  to  stand  upon 
her  demurrer,  and  declined  to  answer  the  bill  further. 
Whereupon  it  was  ordered  by  the  court  that  the  bill  be 
taken  for  confessed  and  the  cause  set  for  hearing  ex 
parte.  The  chancellor  decreed  in  favor  of  complainant, 
granting  it  the  relief  sought,  from  which  decree  the  de- 
fendant prayed  and  perfected  an  appeal,  and  has  as- 
signed errors. 
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Stated  as  briefly  as  may  be  in  order  to  present  the 
exact  case,  the  bill  shows,  in  substance,  as  follows: 
That  the  complainant  is  a  corporation  organized  and 
existing  under  the  laws  of  New  York,  and  is  doing  and 
has  heretofore  done  business  in  Tennessee ;  that  defend- 
ant was  the  wife  of  William  M.  Duncan,  who  on  the 
eighth  of  September,  1897,  procured  to  be  issued  to  him 
by  complainant  a  policy  of  insurance  upon  his  life  in 
the  sum  of  |10,000,  payable  at  his  death  to  defendant 
Carrie  Duncan.  A  copy  of  the  policy  is  attached.  It 
is  averred  that  the  regular  annual  premium  was  f  807, 
which  by  the  terms  of  the  policy  was  due  and  payable 
the  eighth  day  of  September  of  each  year ;  that  the 
policy  also  contained  a  provision  for  a  system  of  loans 
to  be  made  at  the  option  of  complainant;  that  Duncan 
was  hard  pressed  for  money  at  the  time  he  took  out  the 
policy,  and  insisted  on  securing  part  of  the  initial  pre- 
mium by  such  a  loan  as  was  provided  for,  which  was 
agreed  to,  and  that  on  the  eighth  of  September,  1897, 
before  the  policy  was  delivered  to  Duncan,  he  executed 
and  delivered  to  complainant  a  paper  called  a  certificate 
of  loan  for  f269,  being  one-third  of  the  initial  or  first 
premium.  This  certificate  is  set  out  in  the  bill  as  fol- 
lows : 

^'certificate  of  loan. 

"f269.  New  York,  N.  Y.,  Sept.  8,  1897. 

"This  certifies  that  the  Provident  SA.vings  Life  As- 
surance Society  of  New  York  has  loaned  on  policy  No. 
86,328  two  hundred  and  sixty-nine  dollars,  which  with 
any  additional  loan  shall  be  a  lien  on  the  policy  until 
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paid;  five  per  cent  interest  on  the  same  to  be  payable 
on  the  eighth  of  September  in  each  year,  the  amount  of 
the  existing  loan  to  be  hereon  indorsed.     The  assured  * 
has  the  privilege  of  paying  the  loan  at  any  time  prioi 
to  the  termination  of  the  policy. 

"It  is  understood  and  agreed  that  if  interest  shall  not 
i)e  paid  when  due,  it  shall  be  added  to  the  principal  of 
the  loan,  and  that  if,  owing  to  the  non-payment  of  in- 
terest, the  principal  of  the  loan  shall  ever  equal  or  ex- 
ceed the  then  net  reserve  value  of  the  policy  computed 
according  to  the  Combined  Experience  Table  of  Mor- 
tality  and  four  per  cent  interest,  the  policy  shall  there- 
upon become  null,  void  and  be  surrendered  to  the  com- 
pany in  consideration  of  the  cancellation  of  the  loan. 

"Form  439.  (Sig.)  W.  M.  Duncan.^^ 

The  loan  was  thus  made  and  the  balance  of  the  pre- 
mium was  paid  by  Wm.  M.  Duncan ;  that  the  first  re- 
newal or  second  annual  premium  on  the  policy  was  not 
paid,  and  that  on  that  account  the  complainant  insisted 
the  policy  was  forfeited;  that  Wm.  Duncan  died  in  the 
spring  of  1899,  some  six  months  after  the  default  in  pay* 
ment  of  the  renewal  premium ;  that  W.  M.  Duncan  and 
his  wife  Carrie  E.  Duncan  had  executed  a  written  as- 
signment of  the  policy  to  one  W.  D.  Tolbert,  and  that  it 
was  agreed  between  said  Tolbert  and  Duncan  that  Tol- 
bert should  pay  the  approaching  premium,  and  that 
thereafter  he  (Tolbert)  and  William  Duncan  should 
pay  alternately  the  accruing  premium,  so  that  each 
should  pay  as  much  as  the  other,  and  that  the  money 
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which  should  be  collected  on  the  policy  of  assured 
should  be  divided  equally  between  Tolbert  and  Mrs. 
Duncan ;  that  the  premium  was  not  paid ;  that  after  the 
death  of  the  assured  suit  was  instituted  against  the 
complainant  upon  the  policy  in  the  chancery  court  of 
Davidson  county,  Tennessee,  by  defendant  Carrie  E. 
Duncan,  for  the  use  of  herself  and  W.  D.  Tolbert,  which 
Unit,  on  the  application  of  this  complainant,  was  there- 
after removed  into  the  United  States  Circuit  Court  for 
the  Middle  District  of  Tennessee,  where  it  was  tried,  re- 
sulting in  a  verdict  and  judgment  against  complainant 
in  this  case  for  the  face  of  the  policy  and  the  interest, 
less  the  premium  due  October  8,  1897,  and  this  judg- 
ment was  subsequently,  in  the  spring  of  1892,  affirmed 
by  the  United  States  Court  of  Appeals  for  the  Sixth  Cir- 
cuit.    It  is  averred  that  the  sole  issue  in  the  cause  was 
whether  the  policy  had  been  forfeited  by  the  non-pay- 
ment of  the  first  renewal  premium,  finally  due  October 
8,  1898,  and  that  this  issue  was  resolved  against  com- 
plainant by  reason  of  the  fact  that  the  American  Na- 
tional Bank  had  returned  the  receipt  for  the  premium 
to  the  general  agent  of  complainant  at  Cincinnati,  Ohio, 
a  few  days  before  October  8,  1898,  so  that  the  receipt 
was  not  in  Nashville  on  the  day  it  became  due,  and  the 
court  held  that  the  policy  was  not  forfeited.     It  is 
averred  that  there  was  no  question  presented  in  the  case 
concerning  any  lien  of  complainant  on  the  policy  or  its 
proceeds  for  any  loan  thereon,  and  that  no  such  ques- 
tion could  have  been  consistently  made  by  complainant 
in  said  suit,  inasmuch  as  complainant  was  resisting  all 
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liability  upon  the  policy  and  insisting  that  the  same  had 
been  forfeited.  It  is  averred  that  after  the  judgment 
in  the  United  States  Court  of  Appeals  that  the  com- 
plainant had  paid  off  the  judgment  and  costs  to  the  par- 
ties respectively  entitled,  with  the  exception  hereinafter 
stated ;  that  it  was  agreed  between  the  attorneys  of  Tol- 
bert  and  Mrs.  Duncan  that  Tolbert's  half  of  the  recov- 
ery should  be  reduced  by  the  amount  of  the  first  renewal 
premium,  which  he  should  have  paid  but  which  he  did 
not  pay,  and  that  the  balance  should  be  divided  between 
them.  It  is  further  averred  that  accordingly  the  com- 
plainant on  that  day  paid  to  Tolbert's  attorney,  in  full 
of  his  share,  $4,942.52 ;  to  Park  Marshall,  C.  &  M.  and 
receiver,  for  account  of  Mrs.  Duncan,  f 638.75 ;  to  attor- 
ney of  Mrs.  Duncan  $4,953.22,  making  a  total  of 
f  10,534.49,  when  the  total  amount  of  the  judgment  and 
interest  to  that  date  was  |10,879.86,  leaving  a  balance 
unpaid  of  |345.37.  But  this  latter  sum,  it  was  agreed 
by  the  attorneys  of  Mrs.  Duncan,  should  be  retained  by 
John  A.  Pitts,  complainant's  attorney,  who  made  the 
payments,  to  await  reasonable  investigation  by  him  into 
complainant's  right  to  have  a  lien  upon  the  policy 
which  was  the  basis  of  the  judgment,  it  being  agreed 
that  if  it  was  found  that  complainant  was  hot  entitled 
to  such  lien  that  such  sum  should  be  paid  over  to  Mrs. 
Duncan  or  her  attorneys.  It  is  further  averred  that 
at  the  date  of  the  settlement  and  receipt  the  attorney 
did  not  have  the  certificate  of  loan  above  exhibited,  nor 
any  idea  of  the  same  except  information  from  complain- 
ant's attorney  at  New  York  that  such  certificate  was  in 
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existence.  That  it  was  subsequently  sent  to  him  and 
exhibited  by  him  to  Mrs.  Puncan's  attorney,  with  the 
statement  that  in  his  opinion  complainant  was  entitled 
to  retain  so  much  of  the  judgment  as  was  represented 
by  said  loan  and  interest.  It  is  further  averred  that 
the  attorney  of  Mrs.  Duncan  took  the  certificate  with 
the  purpose  of  exhibiting  it  to  his  client  and  conferring 
with  her  about  it,  and  subsequently  returned  it  to  com- 
plainant's counsel  with  the  statement  that  his  client  de 
clined  to  allow  it.  The  bill  charges  that  the  complain- 
ant is  entitled  to  assert  a  lien  upon  the  proceeds  of  the 
policy  now  merged  into  the  judgment,  for  the  amount 
due  on  said  certificate  of  loan,  with  interest  at  the  rate 
of  five  per  cent,  per  annum  from  its  date  to  the  death 
of  said  William  M.  Duncan,  and  from  the  latter  date  to 
May  23,  1902,  at  the  rate  of  six  per  cent,  per  annum, 
that  being  the  period  for  which  six  per  cent,  interest 
was  calculated  against  complainant  upon  the  amount  of 
the  policy.  It  is  averred  that  said  loan  with  interest 
was  calculated  to  be  the  sum  retained,  to  wit,  f3  45.37. 
The  bill  states  that  the  complainant  files  the  certified 
check  of  the  attorney  for  the  sum  of  $345.37,  payable  to 
the  order  of  Park  Marshall,  C.  &  M.,  in  discharge  of  the 
balance  of  the  judgment,  and  hereby  authorizes  the  pro- 
ceeds of  said  check  to  be  paid  over  to  Mrs.  Carrie  Dun- 
can in  the  event  the  court  shall  not  hold  complainant  en- 
titled to  have  said  sum  applied  to  the  satisfaction  of 
said  lien,  which  lien  complainant  asserts  and  asks  the 
court  to  declare  and  enforce  by  proper  order  to  pay  said 
funds  to  complainant.      The  bill  prays  for  an  attach* 
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ment;  that  on  final  hearing  complainant's  lien  be  de- 
clared on  the  fund,  and  for  general  relief. 

We  should  have  stated  that  the  bill  shows  that  this 
loan  of  |265  was  made  to  cover  a  part  of -the  inital  or 
first  premium.  In  other  words,  the  entire  premium  due 
under  the  contract  was  not  paid,  but  while  the  com; 
plainant  was  not  bound  to  do  so,  upon  the  application 
of  Mr.  Duncan,  who  it  appears  was  short  of  funds, 
agreed  to  allow  the  premium  to  the  amount  of  f  269  to 
be  paid  in  this  way  and  covered  by  this  loan  certificate. 
A  copy  of  the  policy  is  made  an  exhibit  to  the  bill,  and 
is  found  on  pages  9-15  inclusive  of  the  transcript,  and 
is  here  referred  to  and  made  a  part  of  our  findings  of 
fact.  We  only  need  copy  herein  certain  provisions 
thereof  in  regard  to  the  loans,  which  provisions  are  a^ 
follows : 

"VI.  Loans.  Upon  application  to  the  home  office 
and  provided  this  policy  shall  have  been  three  full  years 
in  force,  the  society  will  loan,  upon  any  anniversary  of 
the  date  of  this  policy,  or  during  the  then  current  thirty 
days  of  grace,  subject  to  the  term  of  the  society's  loan 
agreement  then  in  use,  any  amount  within  the  loan 
value  of  this  policy  as  specified  in  the  table  upon  the 
third  page  hereof  at  any  such  anniversary,  less  five  per 
cent,  interest  in  advance,  upon  the  following  conditions : 

"1.  That  premiums  on  this  policy  be  fully  paid  to 
the  next  succeeding  anniversary  of  its  date. 

"2.  That  this  policy  be  duly  assigned  to  the  society 
as  collateral  security  for  such  loan. 

"3.     That  any  subsequent  loan  on  this  policy,  to- 
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gether  with  all  former  loans  and  interest  due^  shall  not 
exceed  the  amount  specified  in  the  said  table  as  a  max- 
imum loan  at  any  such  subsequent  anniversary. 

"4.  That  in  any  settlement  of  this  policy  any  out- 
standing loans  against  it  must  be  repaid." 

As  stated^  there  was  a  demurrer  to  this  bill,  which 
was  overruled.  Some  twelve  causes  of  demurrer  were 
assigned,  but  in  effect  all  of  them  raised  the  one  ques- 
tion which  is  now  before  us,  and  which  is  the  insistence 
upon  the  part  of  defendant  that  the  complainant  in  this 
case  having  failed,  in  the  defense  of  the  suit  brought 
against  it  upon  the  policy,  to  set  up  this  loan  certificate, 
or  to  plead  the  same  as  a  set-oflf,  is  now  precluded  from 
doing  so.  Or,  stated  in  other  words,  it  is  insisted  that 
the  judgment  of  the  federal  court  upon  the  policy  in 
question  in  the  suit  mentioned  was  and  is  absolutely 
conclusive  as  to  the  amount  due  from  the  present  com- 
plainant to  the  defendant  Mrs.  Carrie  Duncan.  It  is 
said  that  in  that  case  a  judgment  is  shown  to  have  been 
obtained  for  the  face  of  the  policy  and  interest,  less  the 
premium  due  October  8,  1898;  that  this  judgment  was 
for  a  sum  certain,  and  settled  all  matters  between  the 
parties  as  to  the  amount  due  from  the  insurance  com- 
pany, defendant  in  that  case  but  complainant  in  this. 

On  the  other  hand,  the  insistence  of  complainant  in 
this  case  is  that  the  sole  issue  in  that  case  was  whether 
anything  was  due  under  the  policy,  and  as  to  whether 
it  was  an  enforceable  contract,  and  that  the  insistence 
there  was  that  the  entire  contract  had  been  forfeited. 
And  it  is  further  insisted  that  the  defendant  in  that  case 
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could  not  consistently  have  said  that  there  was  nothing 
due  under  this  policy,  and  further  have  said  that  it  Was 
entitled  to  a  lien  on  the  proceeds  of  this  policy  to  the 
extent  of  the  loan  now  claimed. 

We  should  add  that  the  defendant  also  further  insists 
tbat  in  any  event  the  loan  made  was  the  obligation  of 
Wm.  M.  Duncan,  the  insured,  and  could  not  by  him  have 
been  made  a  claim  or  lien  upon  the  policy  payable  to  his 
wife,  Carrie  Duncan.  Upon  this  point,  however,  we 
think  that  inasmuch  as  it  appears  from  the  face  of  the 
bill  that  the  arrangement  as  to  this  loan  was  a  part  and 
parcel  of  the  original  negotiations  and  of  the  first  con- 
tract by  which  a  part  of  the  premium  was  paid,  which 
was  necessary  to  put  the  contract  in  force  at  all,  that 
Wm.  M.  Duncan  must  be  treated  as  the  agent  of  his 
wife,  for  whom  he  procured  the  insurance,  and  she  could 
not  well  insist  upon  claiming  under  the  contract  and 
policy  of  insurance  and  repudiate  this  arrangement 
made  by  her  husband,  which  loan  enabled  him  to  put 
the  contract  in  force. 

As  to  the  question  of  res  adjudicata,  and  as  to 
whether  the  complainant  in  this  case  was  bound  to  have 
set  up  as  an  offset  this  loan  in  the  case  in  the  federal 
court,  we  also  concur  with  the  chancellor. 

On  referring  to  the  bill  for  a  statement  as  to  the  for- 
mer suit  upon  which  the  point  riiised  by  the  demurrer 
is  based,  we  find  the  statement  to  be  as  follows :  "After 
the  death  of  the  assured,  suit  was  instituted  against 
complainant  upon  said  policy  in  the  chancery  court  of 
Davidson  county,  Tennessee,  by  defendant  Carrie  E. 
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Duncan,  for  the  use  of  herself  and  W.  D.  Tolbert,  which 
suit,  on  application  of  this  complainant,  was  thereafter 
removed  to  the  United  States  Circuit  Court  for  the  Mid- 
dle District  of  Tennessee,  where  it  was  tried  upon  the 
pleadings  made  up  in  said  court  at  the  April  term,  1901, 
resulting  in  a  verdict  and  judgment  against  complain- 
ant for  the  face  of  the  policy  and  interest,  less  the  prem- 
ium due  October  8,  1898,  and  this  judgment  was  subse- 
quently, in  the  spring  of  1902,  affirmed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
to  which  the  case  had  been  carried  by  complainant  by 
writ  of  error.  The  sole  issue  in  said  cause  was  whether 
or  not  the  policy  had  been  forfeited  by  non-payment  of 
the  first  renewal  premium  finally  due  October  8,  1898, 
and  this  issue  was  resolved  against  complainant  by  rea- 
son of  the  fact  that  the  American  National  Bank  had  re- 
turned the  receipt  for  said  premium  to  the  general  agent 
of  complainant  at  Cincinnati,  Ohio,  a  few  days  before 
the  8th  of  October,  1898,  so  that  the  receipt  was  not  in 
Nashville  on  that  date.  The  trial  court  held  that  the 
absence  of  this  receipt,  in  connection  with  the  other 
facts  appearing  in  reference  to  the  efforts  of  Tolbert  to 
pay  on  that  day,  prevented  a  forfeiture  of  the  policy. 
There  was  no  question  presented  in  the  case  concerning 
any  lien  of  complainant  on  said  policy  or  its  proceeds, 
nor  could  said  question  have  been  consistently  made  by 
complainant  in  said  suit,  inasmuch  as  complainant  was 
resisting  any  and  all  liability  on  the  policy  and  insist- 
ing that  the  same  had  been  forfeited." 

Now,  it  is  true  that  the  general  rule  long  established 


APPEALS  REPORTS,  VOL.  1.  573 

Provident  Sayings  Soc.  v.  Duncan. 

is  that  when  a  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  is  once  pronounced  upon  a  question 
directly  involved  in  the  action,  it  is  conclusive  between 
the  parties  and  their  privies  of  all  matters  in  contro- 
versy of  which  such  judgment  or  decree  was  the  legal 
result,  and  the  same  matter  can  never  again  be  drawn 
in  question  between  the  same  parties  or  their  privies  ex- 
cept by  some  proceeding  in  the  way  of  appeal,  unless 
such  judgment  or  decree  was  obtained  by  fraud,  acci- 
dent or  mistake  of  some  of  the  parties,  in  which  case 
chancery  may  be  resorted  to  for  redress.  Oudger  v. 
Barnes,  4  Heis.,  586;  Hunt  v.  Hale,  8  Yer.,  152;  Hodges 
V.  Buchanan,  8  Yer.,  146;  Estell  v.  Taul,  2  Yer.,  467; 
Elrod  V.  Lancaster,  2  Head,  574 ;  Brewster  v.  Galloway, 
4  Lea,  567 ;  Roper  v.  Rolett,  7  Lea,  721. 

Is  is  also  to  be  said  that  where  the  issue  involved  is 
the  same  and  the  cause  of  action  is  the  same,  then  a 
party  is  bound  to  bring  forward  all  the  defenses  that 
he  may  have  thereto,  and,  failing  to  do  so,  cannot  there- 
after assert  such  rights.  But  it  is  also  a  general  rule 
that  separate  and  distinct  causes  of  action  or  matters  of 
set-oflf  do  not  come  within  the  former  rule,  but  are  ex- 
ceptions thereto.  Enc.  PL  &  Pr.,  vol.  19,  p.  731,^  and 
authorities  cited.  And  although,  where  the  right  is 
given  to  plead  set-oflfs  on  various  grounds,  a  party  is  not 
bound  to  do  so,  but  may  reserve  such  rights  for  an  in- 
dependent action.     See  same  authorities. 

It  is  settled  law  that  to  make  a  former  judgment  a 
bar,  it  must  have  been  a  suit  between  the  same  parties 
or  their  privies  and  involve  the  same  causes  of  action. 
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Gill  V.  Morris,  11  Heis.^  618;  Hunt  v.  Mean,  2  Sneed, 
546 ;  McKisaick  v.  McKissick,  6  Hum.,  75. 

To  make  a  former  judgment  or  recover  a  bar  to  a 
new  suit,  it  is  not  sufficient  that  the  former  suit  was  be- 
'  tween  the  same  partieiSi  and  for  the  same  property,  but 
the  new  suit  must  seek  to  adjudicate  the  same  title  that 
was  previously  adjudicated.  See  cases  above  cited; 
also,  Oudgel  v.  Barnes,  4  Heis.,  586;  State  v.  McCallum, 
2  Bax.,  103.  The  very  point  must  have  been  directly  in 
issue,  same  authorities,  and  Edwards  v.  McConnell, 
Cooke,  304 ;  Estell  v.  Taul,  2  Yer.,  467 ;  Bugg  v.  Norris, 
4  Yer.,  328 ;  Elrod  v.  Lancaster,  2  Head,  572. 

So  we  are  of  opinion  that  under  these  authorities  the 
question  as  to  the  right  of  complainant  in  this  case  to 
have  its  debt  paid  out  of  the  proceeds  of  the  policy,  not 
having  been  raised  and  not  having  been  in  issue  in  the 
case  in  the  federal  court  in  which  the  recovery  was  had 
for  the  face  of  the  policy,  that  adjudication,  in  our  opin- 
ion, would  have  no  effect  upon  this  question  and  was 
not  a  bar  to  this  suit. 

It  was  also  argued,  if  we  understood  counsel,  that 
while  complainant  may  have  had  a  lien  or  been  secured 
by  the  policy  as  the  collateral  to  the  debt,  that  this  lien 
could  not  extend  to  the  proceeds  of  the  judgment  which 
Mrs.  Duncan  obtained  on  the  policy.  We  take  it  that 
this  is  not  a  serious  insistence,  as  it  is  a  mere  play  upon 
words.  Of  course  the  thing  really  pledged  was  not  the 
paper  policy,  but  it  was  the  rights  and  money  secured  by 
the  policy,  the  proceeds  of  the  policy,  and  the  fact  that 
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judgment  had  been  given  for  such  proceeds  would  not, 
in  our  opinion,  affect  the  lien  of  this  complainant. 

The  result  is  that  there  is  no  error  in  the  decree  of 
the  chancellor  and  the  same  is  affirmed  with  costs. 

m 

All  concur. 
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BuCKNER  &  Co.  ei  al.  v.  Beasley  et  al. 

(NASHVILLE.     NOVEMBER  11,  1901.) 

Affirmed  by  the  Supreme  Court  without  modification,  December  21,  1901. 

1.    EVIDENCE.    Parol    Admissible    as    Against    Justice's    Docket 

Entries,  When. 
The  question  being  as  to  whether  a  justice's  warrant  was  served 
upon  all  the  members  of  a  firm,  the  original  papers  having  been 
lost,  testimony  of  the  constable  who  served  the  warrant  and  of 
some  of  the  firm  members,  to  the  effect  that  it  was  not  served 
on  them,  is  admissible,  as  against  the  docket  entries  of  the 
justice  making  defendants  of  all  the  members  of  the  firm. 
{Post,  pp,  590-595.) 
Cited:  Tatum  v.  Curtis,  9  Bax.  361;  Harris  v.  McClannahan,  11 
Lea   184. 


FROM  MARSHALL. 


Appeal  from  the  Chancery  Court  of  Marshall  county. 
— Waltee  S.  Beabdex,  chancellor. 

Bmithson  &  Armstrong,  for  complainants. 

Marshall  &  Armstrong  and  G.  W.  Thompson,  for  de- 
fendants. 
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Wilson^  J. — ^The  original  bill  in  this  cause  was  filed 
April  20,  1898,  to  recover  a  decree  against  A.  Beasley, 
M.  C.  Beasley  and  M.  W.  Fowler  on  a  judgment  recov- 
ered by  Buckner  &  Co.  against  said  parties  before  a  jus- 
tice of  the  peace  of  Marshall  county  August' 22,  1888, 
for  (402.81  and  costs  amounting  to  (2.60.  The  bill  avers, 
in  substance : 

1.  The  recovery  of  the  judgment  stated  in  favor  of 
Buckner  &  Co.  before  one  Oant,  a  justice  of  the  peace  of 
Marshall  county,  and  that  one  W.  P.  Davis  is  the  suc- 
cessor in  office  of  said  Gant,  and  entitled  to  be  in  charge 
of  all  the  official  papers  of  said  justice. 

2.  That  Davis,  J.  P.,  has  been  unable  to  find  any  of 
the  papers  or  records  in  the  case  of  Buckner  &  Co. 
against  defendants,  except  the  docket  of  said  Gant  on 
which  the  judgment  in  favor  of  Buckner  &  Co.  was  en- 
tered, and  a  copy  of  the  entry  on  said  docket  is  made  an 
exhibit  to  the  bill. 

3.  That  the  original  papers  in  said  suit  before  Gant 
have  been  lost  and  cannot  be  found,  and  that  if  a  ques- 
tion be  made  as  to  the  regularity  of  the  judgment  before 
said  justice,  complainants  be  permitted  to  supply  them 
in  this  case,  and  if  no  (j^uestion  of  this  kind  be  made,  that 
they  be  allowed  to  proceed  on  the  docket  entry  of  the 
judgment,  a  copy  of  which  is  exhibited  with  the  bill. 

4.  That  August  6,  1895,  Buckner  &  Co.  transferred 
the  judgment  aforesaid  to  Mrs.  S.  G.  Buckner,  for  whose 
use  and  benefit  the  suit  is  brought,  and  in  which  suit 
she  joins,  as  the  true  owner  thereof^  in  conjunction  with 
her  husband. 

I  Tonn  Gban— (87) 
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The  prayer  of  the  bill,  after  its  prayer  for  process,  is, 
that,  on  the  hearing,  the  original  papers  in  the  suit  be- 
fore the  justice  aforesaid  be  supplied  and  that  a  decree 
be  granted  in  favor  of  Mrs.  Buckner  for  the  amount  of 
said  judgment  before  the  justice  of  the  peace,  with  in- 
terest thereon,  and  for  cost.  There  is  also  a  prayer  for 
general  relief. 

Defendants  demurred  to  the  bill  on  the  following 
grounds : 

1.  Complainants  have  a  plain,  adequate  and  com- 
plete remedy  at  law,  which  the  bill  shows  on  its  face 
they  have  obtained  by  the  transfer,  on  August  6,  1895, 
of. the  judgment  to  Mrs.  Buckner. 

2.  The  bill  shows  on  its  face  that  its  object  is  to  have 
a  transfer  of  the  judgment  to  Mrs.  Buckner,  and  that 
this  object  has  already  been  obtained. 

This  demurrer  wa^  overruled,  and  the  defendant  M. 
W.  Fowler  answered.  In  this  answer  he  admits  that  he 
was  a  member  of  the  firm  of  A.  Beasley  &  Co.,  composed 
of  A.  Beasley,  M.  C.  Beasley  and  himself,  and  that  said 
firm  did  a  general  mercantile  business  at  Archer,  in  Mar- 
shall county;  that  said  firm  became  indebted  to  Buck- 
ner &  Co.  and  gave  its  note  for  said  indebtedness ;  that 
this  fact  is,  however,  stated  of  information,  as  respond- 
ent was  merely  a  nominal  member  of  the  firm  and  did 
not  keep  posted  as  to  its  business;  that  said  firm  dis- 
solved, and  after  its  dissolution,  A.  Beasley,  without  the 
authority,  knowledge  or  consent  of  respondent,  renewed 
the  note  formerly  given  to  said  Buckner  A  Co.,  signing 
the  firm  name  thereto ;  that,  upon  information,  respond** 
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ent  admits  thfit  a  judgment  was  obtained  afterwards  be- 
fore Gant,  a  justice  of  the  peace  of  Marshall  county, 
upon  the  note  last  above  referred  to.  He  further  avers, 
by  way  of  plea,  that  no  process  in  said  suit  before  said 
justice  was  ever  served  on  him,  and  he  therefore  insists 
that  the  judgment  is  void  as  to  him.  He  further  avers 
that  he  had  no  notice  of  the  time  and  place  of  the  rendi- 
tion of  said  judgment,  and  that  he  knew  nothing  of  the 
said  suit  being  brought  on  said  note,  nor  did  he  know 
of  the  existence  of  said  note,  until  after  the  bringing  of 
the  suit  in  this  causa  He  further  avers  that,  inasmuch 
as  no  process  was  ever  served  on  him,  the  judgment  ob- 
tained on  the  note,  or  so  much. of  the  Sjame  as  afifects 
him,  is  null  and  void.  For  further  plea,  he  avers  that, 
inasmuch  as  more  than  six  years  have  elapsed  since  the 
execution  of  both  notes  herein  mentioned  and  the  bring- 
ing of  this  suit,  the  statute  of  limitations  is  available  to 
protect  him,  and  he  pleads  the  same  in  bar  of  any  re- 
covery against  him.  He  further  pleads  that,  as  the  note 
on  which  suit  was  brought  and  judgment  recovered  be- 
fore tiie  justice  was  executed  by  A.  Beasley,  a  member 
of  the  old  firm,  without  the  authority  knowledge  or  con- 
sent of  respondent,  and  after  the  dissolution  of  the  part- 
nership, he  is  not  bound  and  is  in  no  way  liable  for  the 
payment  of  the  note,  and  he  insists  that  a  judgment  ob- 
tained on  the  note  is  null  and  void  and  of  no  effect  as 
to  him.  He  asks  that  the  bill  be  dismissed  as  to  him. 
It  appears  that  a  pro  confesso  was  entered  in  the 
cause  at  the  September  rules,  1898,  at  the  instance  of 
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the  attorney  of  complainants;  against  A.  Beasley  and 
Morgan  Beasley. 

November  5, 1898,  complainants  filed  an  amended  bill. 
The  purpose  of  this  amended  bill  was  to  attach  certain 
real  estate  set  out  therein,  alleged  to  be  ownd  by  A.  and 
M.  C.  Beasley.  The  ground  alleged  for  the  attachment 
was,  that  A.  and  M.  C.  Beasley  had,  or  were  about, 
fraudulently  to  dispose  of  their  interest  in  said  prop- 
erty, in  order  to  prevent  complainants  from  collecting 
their  said  judgment,  the  interest  attached  being  the  2-7 
interest  in  a  tract  of  land  described.  The  attachment 
prayed  for  under  the  amended  bill  was  issued  and  levied. 

It  appears  that  M.  C.  Beasley,  May  6,  1899,  filed  an 
affidavit  before  the  master,  asking  that  the  pro  confesso 
before  taken  against  him  be  set  aside,  and  the  master, 
upon  the  averments  of  said  affidavit,  did  set  aside  said 
pro  confesso.  To  this  action  of  the  master  complainant 
filed  three  exceptions,  as  follows,  and  to  the  answer  of 
M.  C.  Beasley  filed  after  the  pro  confesso  aforesaid  was 
set  aside: 

1.  The  master  was  in  error  in  setting  aside  the  pro 
confesso,  because  the  reasons  stated  in  the-affidavit  were 
not  sufficient  to  authorize  such  action. 

The  real  gist  of  this  exception  is,  that  the  pro  con- 
fesso  was  taken  at  the  September  rules,  after  the  term 
of  the  court  at  which  he  was  required  to  answer. 

2.  Because  the  answer  of  said  Beasley  is  not  sworn 
to  as  the  law  requires,  and  because  the  answer  states  no 
fact  authorizing  the  setting  aside  of  said  pro  confesso. 

3.  Because  the  master  does  not  date  his  ruling  set^ 
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ting  aside  the  pro  confesso,  and  it  appears  that  it  was 
filed  December  7,  which  was  the  second  day  of  the  De- 
cember term  of  the  court  at  Lewisburg,  and  by  all  means 
should  have  been  brought  to  the  attention  of  the  court 
in  session  by  the  defendant,  M.  C.  Beasley*  •'"  -       -^ 

It  appears  that  the  matter  of  these  exceptions  to  the 
action  of  the  master  was  referred  to  the  chancellor,  and 
His  Honor  sustained  the  exceptions  for  the  present,  it 
seems,  upon  the  ground  that  the  answer  of  M.  C.  Beas- 
ley  was  not  sworn  to.  His  action,  however,  in  sustain- 
ing the  exceptions  was  to  be  without  prejudice  to  the 
right  of  M.  C.  Beasley  to  renew  his  application  to  vacate 
the  pro  confesao  before  the  master,  or  before  the  court 
in  term  time. 

It  appears  that,  pending  the  cause  below,  M.  C.  Beas- 
ley died  and  the  cause  was  revived  against  one  W.  C. 
Sanders  as  his  administrator,  and,  at  the  December 
term,  1890,  M.  W.  Fowler  and  said  Sanders  as  adminis- 
trator of  M.  C.  Beasley,  were  permitted  to  file  a  cross- 
bill, and  to  this  action  complainants  excepted.  This 
cross-bill,  after  setting  out  the  date  of  the  filing  of  the 
original  bill,  and  its  substance,  and  the  filing  of  the 
amended  bill  and  its  purport,  and  the  fact  that  Fowler 
filed  an  answer  to  the  original  bill,  and  the  substance 
of  his  answer,  and  the  substance  of  the  evidence  taken, 
avers : 

1.  That  the  note  upon  which  was  based  the  alleged 
judgment  before  the  justice  of  the  peace,  was  executed 
by  A.  Beasley  in  the  storehouse  of  Buckner  &  Co.,  at 
Nashville,  after  the  dissolution  of  the  firm  of  A.  Beas« 
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ley  &  Co. >  without  the  knowledge,  consent  or  authority 
of  the  other  members  of  the  firm,  to  wit,  Fowler  and 
M.  C.  Beasley. 

2.  That  no  process  was  served  upon  respondents, 
Fowler  and  M.  C.  Beasley,  to  appear  before  said  justice, 
and  that  they  knew  nothing  of  said  judgment,  and  that 
it  was  therefore  void.  In  other  words,  the  contention 
of  the  cross-bill  is,  that  no  process  was  served  upon  said 
defendants,  and  that  therefore  the  judgment  before  the 
justice  of  the  peace  was  void  as  to  them. 

This  cross-bill  was  answered  by  the  complainants, 
and  its  contentions  denied.  It  seems  that  this  cross- 
bill was  filed  after  most  of  the  proof  was  taken,  and,  in 
fact,  so  far  as  is  disclosed  by  the  record,  no  proof  was 
taken  after  it  was  filed  and  answered. 

The  cause  was  heard  by  the  chancellor  at  the  June 
term,  1901.  He  gave  complainants  a  decree  against  A. 
Beasley,  on  the  judgment  aforesaid,  obtained  before  the 
justice  of  the  peace,  with  interest  thereon  and  cost,  all 
amounting  to  |714.71.  He  taxed  A.  Beasley  with  the 
cost  of  this  suit.  He  held  that  Fowler  and  M.  C.  Beas- 
ley had  made  out  their  case  under  their  cross-bill,  and 
were  not  liable  on  said  judgment  obtained  before  the 
justice  of  the  peace. 

From  this  decree,  releasing  Fowler  and  the  adminis- 
trator of  M.  C.  Beasley,  complainants  appealed  and 
have  assigned  errors. 

It  appears  that  on  the  hearing  of  the  cause  complain- 
ants excepted  to  the  testimony  of  G.  M.  Taylor,  M.  C. 
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Beasley,  and  M.  W.  Fowler,  and  their  exceptions  were 
disallowed. 
The  complainants  assign  the  following  errors: 

1.  The  chancellor  erred  in  not  sustaining  complain- 
ants^  exception  to  the  testimony  of  M.  W.  Fowler,  M.  C. 
Beasley,  and  that  of  the  officer,  G.  M.  Taylor,  set  out  in 
the  record  on  pages  77,  78,  and  79. 

2.  The  chancellor  erred  in  sustaining  the  cross-bill 
of  complainants,  Fowler  and  the  administrator  of  M. 
C.  Beasley,  because  there  is  no  legal  proof  in  the  record 
to  sustain  his  decree  in  respect  thereto,  and  his  decree 
sustaining  the  cross-bill  and  taxing  the  complainants 
with  the  cost  incident  thereto,  should  .be  reversed,  as 
contrary  to  the  legal  proof  and  the  law  applicable 
thereto  in  this  case. 

3.  The  chan'cellor  erred  in  dismissing  complainants' 
bill  as  to  defendants  Fowler  and  the  administrator  of 
M.  C.  Beasiley,  and  in  failing  to  grant  complainants  a 
decree  against  them,  as  well  as  against  A.  Beasley  for 
the  sum  of  |714.71  and  cost,  because  complainants' 
right  to  recover  of  all  the  defendants  said  sum  on  ac- 
count of  the  judgment  rendered  by  the  justice  of  the 
peace  is  plain  and  fully  sustained  by  the  law  and  the 
facts  proved  in  the  record,  and  this  court  should  now 
decree  against  them  for  said  sum. 

4.  The  chancellor  erred  in  not  holding  and  decree^ 
ing  that  the  ientries  on  the  justice  of  the  peace  docket, 
shown  by  the  transcript,  are  the  next  best  evidence  to 
the  original  papers  shown  to  have  been  lost,  and  violated 
the  law  of  evidence  in  holding  that  the  testimony  of  the 
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said  defendants  and  G.  W.  Taylor,  constable,  was  the 
next  best  evidence  of  the  contents  of  said  original  lost 
papers. 

The  ground  of  this  error,  as  stated  in  it,  is,  that  com- 
plainants presented  the  said  next  best  evidence  accord* 
ing  to  law,  and  the  chancellor  should  have  held  and  de- 
creed that,  to  enable  the  said  defendants  to  overcome 
the  said  next  best  evidence,  it  was  incumbent  on  them 
to  produce  the  said  original  papers,  as  the  only  evidence 
on  which  a  decree  could  be  sustained  in  favor  of  any 
one  seeking  relief  against  it,  especially  a  party  persist- 
ently pursued  about  the  debt  in  question,  as  were  Fow- 
ler and  Beasley. 

5.  The  chancellor  erred  in  ever  allowing  the  filing  of 
said  cross-bill  at  any  stage  of  the  case  to  impeach  the 
return  of  the  officer  as  shown  by  the  justice  docket,  in 
the  absence  of  alleging  the  possession  of  the  best  evi- 
dence to  overcome  it,  which  is,  in  law,  the  next  best  evi- 
dence to  the  original  papers  lost  or  destroyed,  and  a 
transcript  of  it  soon  after  date  of  judgment,  or,  at  least, 
the  cross-bill  should  have  alleged  a  reliable  state  of  cir- 
cumstances to  make  certain  the  parol  testimony  of  wit- 
nesses, to  be  offered  in  evidence,  of  sufficient  tangibility, 
to  overcome  the  complainants'  next  best  evidence.  In 
this  connection  it  is  said,  as  a  part  of  the  assignment 
of  error,  that  no  evidence  ever  was  found  in  support  of 
said  cross-bill,  after  it  was  permitted  to  be  filed,  and 
the  chancellor  erred  in  not  decreeing  that  the  burden  of 
proof  was  shifted  to  cross-complainants  to  show  by  the 
best  evidence  that  the  record,  in  fact,  in  and  of  itself, 
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showed  said  next  best  evidence  is  contrary  to  and  not 
sustained  by  the  original  record^  and;  on  failure  to  pro- 
duce the  original  records,  they  are  bound  to  show  why^ 
and  by  circumstances,  that  said  next  best  evidence  is 
not  true,  which  is  in  no  legal  way  attempted,  and  not  a 
circumstance  is  proven,  or  even  stated,  in  the  cross-bill 
or  proof. 
The  undisputed  facts  in  the  record  are  these : 

1.  The  firm  of  A.  Beasley  &  Co.,  composed  of  A. 
Beasley,  M.  C,  Beasley  and  M.  W.  Fowler,  were  engaged 
in  the  general  mercantile  business  at  Archer,  Marshall 
county,  Tennessee,  in  1875-6-7.  A.  Beasley  was  the  act- 
ual business  manager  of  the  firm's  business.  This  part- 
nership continued  in  business  until  some  time  in  1877. 

2.  It  dissolved,  or  ceased  to  do  business,  by  force  of 
the  pressure  of  its  creditors,  probably  in  1877  or  1878. 
Before  its  dissolution,  it  became  indebted  for  goods 
bought  from  Buckner  &  Co.,  a  firm  doing  a  wholesale 
business  in  the  city  of  Nashville,  and  closed  its  account 
by  the  execution  of  a  note  therefor.  After  its  dissolu- 
tion, and  some  five  or  six  years  thereafter,  the  note  given 
to  Buckner  &  Co.,  as  aforesaid,  was  renewed  by  A.  Beas- 
ley in  the  name  of  A.  Beasley  &  Co.,  the  original  name  of 
the  firm.  This  renew^al  note  was  given  September  16, 
1884.  Under  the  weight  of  the  proof,  the  other  mem- 
bers of  the  old  firm  knew  nothing  of  this  renewal  note 
at  the  time  or  before  it  was  given,  and  not  until  some 
years  thereafter. 

3.  This  renewal  note  was  sent  by  Buckner  &  Co.  to 
a  friend  in  Marshall  county  for  collection,  or  for  his 
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friend  to  see  if  anything  could  be  realized  on  it  from 
the  parties.  This  was  in  1888.  This  frietid  saw  the 
parties,  or  oiie  or  mote  of  the  old  firm  of  A!  Beasley  & 
Co.,  but  did  not  succeed  in  securing  atny  settlement  of 
the  claim.  After  some  correspondence  tieiween  this 
friend  and  Buckner  &  Co.  and  of  a  letteir  from  the  de- 
fendant Fowler  to  Buckner  &  Co.,  the  note  was  placed 
in  the  hands  of  one  Taylor,  a  constable  of  Marshall 
county,  who  gave  the  following  receipt : 

•  *  • 

"Eecelyed  of  Buckner  &  Co.  by  A.  W. '  Mysong,  one 
note  of  1325.82,  dated  September  Ip,  1884,  against  A. 
Beasley  &  Co.,  which  I  agree  to  manage  as  the  law  di- 
rects.    This  June  30,  1888.    G.  M.  Taylor,  0.  M.  0." 

'  This  constable  took  out  a  warrant  on  the  note  before 
a  justice  of  the  peace  of  Marshall  county.  The  name  of 
the  justice  of  the  peace  issuing  this  warrant  is  not  diS' 
closed.  It  was  returned  for  trial,  however,  by  the  con- 
stable, before  one  Gant,  a  justice  of  the  peace  of  said 
county.  The  original  papers  in  the  case  are  lost.  The 
docket  of  Justice  Gant,  however,  shows  the  following: 

"Parties  names : — Buckner  &  Co.  v.  A.  Beasley,  Mor- 
gan Beasley,  Tell  Fowler. 

"Amount  of  judgment,  (402.81. 

"Stayor 

"Returning  oflScer,  Taylor. 

"Execution,  when  issued. 

"Cost,  officer's  |1.50 ;  justice,  fl.OO. 

"Officer's  return." 

Gant,  J.  P.,  moved  from  Marshall  county,  Tennessee, 
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to  Kentucky  after  the  rendition  of  the  judgment  afore- 
said^  and  his  docket  and  most  of  his  official  papers^  so 
he  says,  were  turned  over  to  one  Davis,  his  successor 
in  office.  Gant's  deposition  appears  to  have  been  taken 
twice  in  this  case.  He  gave  it  as  his  opinion,  based 
upon  his  general  custom  of  conducting  business,  that 
the  warrant  returned  before  him  showed  that  all  the 
members  of  the  firm  of  A.  Beasley  &  Co.,  that  is,  A. 
Beasley,  Morgan,  or  M.  C.  Beasley,  and  Tell,  or  M.  W. 
Fowler,  were  served  with  process.  He  does  not  pretend, 
however,  to  be  certain  as  to  this,  and  bases  his  opinion 
upon  the  docket  entry  as  above  copied,  and  the  taxation 
of  the  cost  indicated  in  favor  of  the  constable.  The 
original  papers  are  in  a  measure  attempted  to  be  sup- 
plied by  his  evidence.  This  consists  of  a  warrant  suing 
the  firm  of  A.  Beasley  &  Co.,  composed  of  A.  Beasley, 
M.  C.  Beasley  and  M.  W.  Fowler,  and  the  return  of  the 
officer  thereon  showing  service  upon  each  and  all  of  the 
members  of  the  firm,  and  the  entering  of  the  judgment 
in  the  regular  form  on  the  warrant.  Mr.  Gant,  how- 
ever, says:  "I  just  answer  that  the  amount  on  the 
docket  is  correct.  I  cannot  remember  whether  said 
judgment  was  on  a  note  or  account.  The  warrant  is  as 
nearly  correct  as  I  am  able  to  make  it,  and  I  can  file  it 
BB  exhibit  No.  1  to  this  deposition.  I  do  not  remember 
about  the  note."  Further  on  in  his  deposition  he  says : 
"It  was  just  a  rule,  the  return  before  me  was.  I  can't 
say  that  there  was  'excepted'  to  any  of  the  defendants 
or  not;  that  the  return  was  made  by  the  officer  in  the 
usual  way.    I  can't  say  whether  the  return  embraced  all 
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the  defendants  individuality  or  not."  Being  asked  if  he 
intended  the  exhibit  to  his  deposition  to  contain  the  as- 
sertion that  it  was  an  exact  duplicate  of  the  return  of 
the  oiHcer  on  the  warrant,  replied  "Not  exactly,  I  won't 
I  will  make  it  as  good  as  I  can  or  recollect.  I  supply 
this  as  best  I  can  from  recollection.  I  so  file  it  It  goes 
in  as  this  answer  goes."  Being  asked  if  he  remembered 
of  reading  the  return  of  Taylor,  and  to  state  from  his 
recollection  whether  or  not  the  name  Tell  Fowler,  or 
Morgan  Beasley  appeared,  replied :  "I  read  it jind  acted 
accordingly  to  the  papers ;  that  is  the  way  I  done  busi- 
ness. I  don't  say  there  was  no  exception.  The  infer- 
'  ence  is,  from  the  fact  the  docket  shows  judgment  against 
all  the  defendants.  My  general  rule  of  business  was  to 
read  the  papers  and  act  accordingly." 

Now,  Taylor,  the  constable,  swears,  in  plain  terms, 
that  he  did  not  serve  the  warrant  on  Morgan  or  M.  C. 
Beasley,  and  on  "Tell,"  or  M.  C.  Fowler.  Said  Beasley 
and  Fowler  both  also  swear  that  it  was  not  served  on 
them,  and  that  they  knew  nothing  of  such  a  judgment 
until  this  suit  was  brought.  It  appears  that  no  execu- 
tion was  issued  on  the  judgment 

Mr.  Smithson,  of  counsel  for  complainants,  testifies, 
that,  having  the  receipt  of  the  constable  Taylor  for  the 
note,  he  called  him  into  his  office,  showed  him  the  re- 
ceipt, and  certain  letters  received  from  Buckner  &  Co. 
and  had  a  talk  with  him  about  whether  he  had  executed 
the  warrant  in  the  case  on  the  defendants  in  the  judg- 
ment, and  he  says,  Taylor  replied  "I  do  not  remember 
about  what  I  did.     I  only  remember  the  case,  and  I  can- 
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not  tell  anything  about  it,  unless  I  could  see  the  war- 
rant, and  whatever  it  shows,  I  would  say  was  done.  It 
lias  been  so  long  I  do  not  remember  anything  about  it. 
I  told  him  I  would  see  him  again  soon  about  it,  and  if 
he,  on  looking  over  his  books  as  constable,  found  a  rec- 
ord of  the  case  to  bring  it  up,  and  to  do  so,  if  he  had  any 
record  of  if  Mr.  Smithson  says  he  did  see  him  again 
pending  the  suit,  and  he  said  he  could  not  tell  him  any 
more  about  the  case  than  when  they  talked  about  it. 

Mr.  Taylor,  in  his  rebuttal  deposition,  says,  with  re- 
«pect  to  this  deposition  or  testimony  of  Mr.  Smithson, 
that  he  ^Ttiad  as  many  as  two  or  three  conversations  with 
Esq.  Smithson  about  that  business,  and  told  him  every 
time  that  I  served  the  warrant  on  Archer  Beasley  &  Co. 
I  did  not  see  *TelP  Fowler  or  Morgan  Beasley.  This  is 
the  answer  I  made  to  Mr.  Smithson.  I  mean  to  say 
by  *Co.'  that  A.  Beasley  constituted  the  whole  thing. 
He  is  the  only  one  I  saw.  In  the  first  place,  I  did  not 
know  where  they  were.  I  did  know  where  A.  Beasley 
was,  and  I  cited  him,  thinking  that  was  notice  to  all.'' 
Being  shown  the  supplied  warrant  and  the  return 
thereon,  purporting  to  have  been  made  therein  by  him, 
and  being  asked  if  it  was  correct,  replied :  "I  think  not. 
This  says  the  within  warrant  was  served  on  'them'  de- 
fendants, when  I  cited  only  Archer  Beasley."  Further 
on  in  his  deposition  he  states  that  he  may  have  told  Mr» 
Smithson  that  he  had  a  record  of  what  he  did  as  consta* 
ble,  and  that  he  supposed  it  would  show  what  he  did. 
He  repeats,  however,  that,  afta*  this  first  conversation 
with  Mr.  Smithson,  and  after  talking  about  the  matter. 
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he  can  state  that  he  never  selired  any  one  but  Archer 
Beasley.  He  says  he  has  no  record  of  this  case  and  haa 
no  recollection  of  ever  receiving  any  cost  in  it. 

Now,  the  disputed  question  of  fact  at  this  point  is  a^ 
to  whether  constable  Taylor  served  the  T^arrant  on  M. 
0.  Beasley  and  M.  W.  Fowler  and  cited  them  to  appear 
before  Esq.  Gant  to  answer  the  suit  of  Buckner  &  Go. 
We  have  on  the  afl&rmative  side  of  the  question  the 
docket  entry  of  the  justice  herein  copied,  and  the  infer- 
ence of  the  justice,  based  upon  this  entry  and  his  gen- 
eral course  of  business  in  such  cases,  that  the  officer^s 
return  on  the  warrant  returned  before  him,  showed  that 
the  individual  members  of  the  firm  were  served  with 
process.  On  the  other  side,  we  have  the  plain  swearing^ 
of  the  constable  who  executed  the  warrant  that  he  did 
not  serve  it  upon  M.  G.  Beasley  and  M.  P.  Fowler,  afld 
the  positive  swearing  of  said  Beasley  and  said'  Fowler 
that  he  did  not  serve  it  upon  them.  This  is  the  state 
of  the  testimony. 

It  is  said,  in  argument  in  behalf  of  complainants,  that 
the  officer  will  not  be  heard  to  contradict  his  return 
upon  the  warrant.  It  is  to  be  observed,  in  reply  to  this^ 
in  the  first  place,  that  the  question'  here  is  not  one  in^ 
volving  a  contradiction  of  the  officer's  return  on  the 
warrant.  "The  question  is.  What  return  did  the  officer 
make  ui>on  the  warrant?  But,  in  the  second  plac^  a 
judgment  rendered  against  a  party  without  service  of 
process  upon  him  is  void,  and  its  enforcement  will  be 
en  joined^  although  the  return  of  the  officer  upon  the  pro- 
cess may  show  that  it  was  served  upon  him. '  •  ISie  issue 
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in  Buch  a  case  is:  Was  the  party  served  with  process? 
If  he  was  not,  the  court  had  no  jurisdiction  to  render 
judgment  against  him,  and  the  judgment  is  void.  Bell 
V.  Plummer,  1  Head,  229 ;  Ridgeway  v.  Bank,  11  Hum., 
523.  And,  being  void,  the  party  wronged  by  the  false 
return  of  the  officer  is  not  confined  in  his  remedy  to  a 
suit  agai^t  the  officer  for  a  false  return.  He  has  his 
remedy,  also,  by  injunction  in  equity,  and  may  aver 
against  the  truth  of  the  return  and  show  it  to  be  false, 
though  it  be  matter  of  record.  Ridgewa/y  v.  Bank,  11 
Hum.,  523.  And,  it  seems,  under  our  cases,  that  he  may 
do  this  without  showing  that  he  had  a  good  defense  to 
the  action  at  law.  Authorities  supra.  Onxham  v.  Rob- 
erts, 1  Head,  60 ;  Brown  v.  Brown,  1  Sneed,  435. 

But,  as  stated  in  this  case,  M.  C.  Beasley  and  E.  W. 
Fowler  are  not  called  upon  to  impeach  the  return  of 
the  constable.  The  constable  is  not  called  to  contradict 
his  return.  The  proof  of  Beasley  and  Fowler  is  intro- 
duced to  show  that  they  were  not  served  with  process. 
The  constable  is  introduced  to  show  the  same  thing,  and 
to  show,  also,  that  his  return  did  not  set  out  that  pro- 
cess had  been  served  upon  them. 

It  is  argued,  in  support  of  one  or  more  of  the  aasigned 
errors,  that  the  court  was  in  error  in  hearing  the  proof 
of  Beasley  and  Fowler  to  the  effect  that  process  was  not 
S€-  ved  upon  them,  and,  also,  the  evidence  of  the  con- 
stable to  the  same  effect. 

If  the  original  warrant  had  been  before  the  court, 
Showing  the  return  of  the  officer  thereon,  and  that  tMs 
return  showed  that  process  had  been  served  upon  these 
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parties^  it  would  have  been  competent  for  them  to  have 
testified  that  the  process  was  not  served  upon  them. 
Whether  their  unsupported  evidence  would  have  been 
sufficient  to  authorize  the  court  to  overthrow,  or  set 
aside,  such  return  of  the  officer  is  another  question. 
Under  our  authorities,  as  we  understand  them,  it  would 
not.  Tatum  v.  Curtis,  9  Bax.,  361;  Harris  v.  McGlan- 
ahan,  11  Lea,  184. 

The  whole  rule  of  law  applicable  to  such  a  case  is, 
that  the  evidence  must  be  clear  and  satisfactory  to  the 
court  that  the  party  was  not  served  with  process.  But 
in  this  case  M.  C.  Beasley  and  M.  W.  Fowler  are  not 
forced  to  rely  upon  the  rule  above  stated,  supported,  it 
appears,  by  our  cases,  that  the  judgment  at  law  sought 
to  be  made  the  basis  of  the  decree,  asked  in  this  case, 
being  void  because  no  process  was  served  upon  them, 
was  without  merit.  They  are  not  even  called  upon  to 
show  that  they  had  a  meritorious  defense  against  it. 
But  if  they  were  they  have  done  so,  for  it  appears  with- 
out dispute  in  this  case,  that  the  note,  the  consideration 
of  the  alleged  judgment  at  law,  was  executed  by  A.  Beas- 
ley in  the  name  of  the  firm  of  A.  Beasley  &  Co.  long 
after  the  firm  dissolved  and  ceased  to  do  business. 

In  Belote  v.  Wind,  7  Yer.,  534,  it  was  said :  ^*Af ter  a 
dissolution  of  the  partnership,  no  partner  can  create  a 
cause  of  action  against  the  other  partners  without  a 
new  authority  communicated  to  him  for  that  purpose.*' 

Mr.  Parsons  in  his  work  on  Partnership,  370,  states 
the  rule  to  be  that  one  partner,  after  the  dissolution  of 
the  partnership,  can  make  no  contract  binding  upon  the 
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other  parties,  unless  such  contract  is  necessary  for  set- 
tling up  the  business  of  the  firm  in  the  most  judicious 
manner."  See  also  Krumless  v.  Stuggeas,  190-93.  To 
the  same  effect,  in  principle,  see  Miise  v.  Donaldson,  2 
Hum.,  166,  169;  Bell  v.  Morrison,  1  Pet.  (U.  S.),  351, 
375,  and  cases  cited.  Moreover,  it  is  well  settled  by  the 
authorities  that  an  officer  may  come  in,  years  after  his 
return,  and  correct  the  same. 

In  view  of  the  authorities,  the  sole  question  in  this 
case  is,  assuming  that  the  docket  entry  of  the  judgment 
before  the  justice  is  record  evidence,  and  that  the  offi- 
cer's return  on  the  warrant  showed  service  of  process 
upon  the  individual  members  of  the  firm,  does  the  proof 
clearly  and  satisfactorily  show  that  process  was  not 
served  upon  M.  C.  Beasley  and  M.  W.  Fowler?  The 
court  is  of  opinion  that  it  does.  We  agree  to  the  gen- 
eral proposition  that  an  officer  at  law  will  not  be  per- 
mitted to  testify  against  his  return.  But  we  do  not 
think  that  this  rule  of  law  applies  to  the  constable 
under  the  facts  of  this  case,  and,  indeed,  it  may  be  very 
seriously  doubted  whether  such  a  rule  applies  in  a  court 
of  equity.  Manifestly,  if  we  are  to  believe  this  officer 
in  this  case,  and  M.  O.  Beasley  and  M.  W.  Fowler,  there 
can  be  no  doubt  of  the  fact  that  the  defendants,  Beas- 
ley and  Fowler,  were  not  served  with  process  in  the  case 
before  the  justice  of  the  peace.  Of  course  we  recognize 
the  force  of  the  argument  that  the  long  lapse  of  time 
may  have  clouded  the  memory  of  these  parties  as  to 
what  did  actually  occur.    But  the  evidence  of  the  de- 
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fendants^  Fowler  and  Beasley,  to  the  effect  that  they 
were  not  served  with  process,  is  strengthened  by  the  con- 
sideration that  they  had  an  easy  and  successful  defease 
against  the  suit  before  the  magistrate.  Under  the  facts^ 
they  could  have  plead  successfully  before  the  magistrate, 
not  only  that  they  were  not  liable  on  the  note  sued  on, 
because  executed  by  A.  Beasley  after  the  dissolution  of 
the  firm  and  years  thereafter,  but,  also,  could  have  plead 
the  statute  of  limitations  to  liability  on  the  original  con- 
sideration of  the  note. 

A  severe  criticism  is  passed  on  the  officer  in  the  argu- 
ment of  learned  counsel  for  complainants,  based  upon 
the  apparent  conflict  of  his  testimony  under  oath  with 
what  he  is  alleged  to  have  said  to  Mr.  Smithson  in  his 
conversation  with  him  in  the  latter's  office.  We  think 
a  careful  reading  of  the  testimony  of  Mr.  Smithson  and 
the  officer  will  show  that  there  is  no  serious  conflict  in 
their  testimony ;  at  least,  that  there  is  no  such  conflict 
as  implicates  either  in  any  intentional  misstatement  of 
what  occurred. 

Another  consideration,  it  appears  to  the  court,  which 
goes  to  support  the  conclusion  that  these  parties  were 
not  served  with  process  is,  that  the  note  was  signed  "A^ 
Beasley  &  Co."  It  is  not  shown  what  magistrate  issued 
the  warrant,  nor  is  it  shown  that  said  magistrate  issued 
the  warrant  against  the  individual  members  of  the  flrm,. 
or  that  he  knew  who  the  individual  members  of  the  flrm 
were.  In  addition  to  this,  the  officer  makes,  it  appears 
to  the  court,  a  reasonable  explanation  of  why  he  did  not 
serve  the  process  upon  the  defendants,  Beaal^  and 
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Fowler.  He  says  he  did  not  know  where  they  were,  and 
thought,  as  a  great  many  layman  think  and  even  some 
lawyers,  that  the  service  of  process  upon  one  member  of 
a  firm  binds  all  the  individnal  members  thereof.      •    *    . 

Without  further  comment,  we  feel  constrained  to 
hold,  that  process  was  not  served  upon  the  defendants, 
M.  C.  Beasley  and  M.  F.  Fowler,  in  the  case  before  the 
justice,  resulting  in  the  judgment  which  is  sought  to  be 
made  the  basis  of  a  decree  against  them  in  this  case. 

It  follows  that  there  is  no  reversible  error  in  the  de- 
cree of  the  chancellor,  and  it  will  be  affirmed  with  cost 

Barton,  J.,  concurs. 

Petition  to  rehear  overruled. 
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D.  B.  LovEMAN  Co.  V.  City  Water  Co. 

'  (KNOXVILLE.     OCTOBER  15,  1901.) 

Affirmed  by  the  Supreme  Court  without   modification   — ,  1901. 


SPRINKLER  SERVICE.  Charge  Therefor  by  Water  Company. 
A  water  company  which  supplies  the  pressure  and  water  for  an 
automatic  sprinkler  for  a  private  corporation  performs  a  service 
which  is  not  Included  under  its  contract  with  the  city  to  sup- 
ply water  for  fire  protection,  and  has  the  right  to  make  a  rea- 
sonable charge  therefor  against  said  corporation.  {Post,  pp. 
601,  602.) 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  county. 
-T.  M.  McCoNNELL,  chancellor. 

Chaelbs  B.  Evans,  for  complainant  ' 

Brown  &  Spurlock,  for  defendant. 


Neil,  J. — The  bill  was  filed  by  D.  B.  Loveman  Com- 
pany, a  corporation,  and  B.  E.  Loveman,  against  the 
City  Water  Company,  a  corporation,  having  its  princi- 
pal office  and  residence  in  Hamilton  county.    The  com- 
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plainant  B.  E.  Loveman  is  the  owner  of  the  north  half 
of  lot  number  56,  Market  street,  in  Chattanooga,  upon 
which  is  erected  a  large  and  valuable  business  block, 
which  is  leased  by  B.  E.  Loveman  to  the  complainant 

D.  B.  Loveman  Company.  The  latter  constantly  keeps 
on  hand  a  large  and  valuable  stock  of  goods.  B.  E. 
Loveman  carries  a  large  amount  of  insurance  upon  the 
building,  and  D.  B.  Loveman  Co.  a  large  amount  upon 
the  stock.  At  the  time  the  business  block  was  erected 
in  1892,  the  owner,  as  a  protection  against  fire,  caused 
to  be  placed  in  the  building,  at  an  expense  of  about 
f  1,800,  what  is  known  as  the  Grinnell  Automatic  Fire 
Extinguisher  Apparatus  or  Automatic  Sprinkler,  a  sys- 
tem of  water  pipes  constantly  charged  with  water, 
which,  should  a  fire  break  out  in  any  part  of  the  build- 
ing, would  automatically  discharge  its  contents  upon  the 
fire  and  thus  lessen  the  danger  of  destruction  from  that 
element.     This  apparatus  is  owned  by  complainant  B. 

E.  Loveman  and  leased  to  complainant  D.  B.  Loveman 
Company.  The  defendant  company  does  not  own  it,  or 
claim  to  own  it.  The  water  in  the  pipes  of  the  auto- 
matic apparatus  referred  to,  comes  through  the  meter 
of  the  defendant  company,  and  has  been  paid  for  by  the 
complainant  company  as  a  part  of  its  water  bill. 

It  is  true,  as  stated,  that  this  automatic  fire  extin- 
guisher and  system  of  water  pipes,  is  constantly  charged 
with  water,  so  that  it  will  operate  automatically^  and 
materially  lessen  the  danger  of  fire  to  complainant's  val- 
uable building  and  stock  of  goods;  but  this  system  of 
fire  protection  would  be  of  little  value  to  complainants, 
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except  for  the  service  rendered  by  defendant  in  keeping 
on  hand  water  pressure  to  operate  it  in  case  a  fire  should 
occur,  and  the  water  in  the  apparatus  should  be  ex- 
hausted. There  is  running  into  complainant's  build- 
ing, and  connected  with  its  sprinkler,  a  four-inch  pipe 
which  is  also  kept  supplied  with  water  and  pressure, 
and  which  is  necessary  to  make  the  sprinkler  effective, 
while  a  one-inch  pipe  would  be  of  sufficient  size  to  sup- 
ply a  building  for  ordinary  purposes.  Branching  oflE 
from  this  four-inch  pipe  of  complainant's  are  two  one- 
inch  pipes,  one  running  to  the  engine  and  the  other  to 
the  closets,  washstands,  etc.  These  pipes  were  both 
metered,  and  through  them  passes  the  wat»  used  for 
ordinary  consumption,  and  which  is  the  only  water  paid 
for  by  complainanta  In  case  of  fire  it  is  the  water  with 
pressure  kept  in  the  pipe  that  would  be  useful,  and  not 
the  water  that  has  been  passed  on  and  paid  for.  In  case 
of  fire  a  one-inch  pipe  would  be  wholly  inadequate  to 
supply  the  apparatus,  and  the  water  used  could  not  be 
measured. 

The  special  manner  in  which  the  water  in  the  four- 
inch  pipe  is  intended  to  operate  in  connection  with  the 
automatic  apparatus  in  case  a  fire  should  occur  is  this : 
As  long  aa  the  tank  on  the  top  of  the  building  belonging 
to  the  automatic  apparatus  is  filled,  the  pipes  connected 
therewith  are  also  filled.  The  pressure  in  the  appara- 
tus, being  greater  than  the  pressure  outside  from  the 
city  water  works,  keeps  closed  a  check  valve  on  the  four- 
inch  pipe,  but  should  a  fire  occur  and  the  water  in  the 
tank  and  pipes  of  the  automatic  apparatus  be  exhausted 
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throngh  the  openings  in  the  pipes  already  referred  to, 
the  pressure  on  the  check  valve  from  the  inside  would 
be  released,  and  then  the  water  would  rush  in  from  the 
main  on  the  outside,  through  the  four-inch  pipe,  into 
the  automatic  system,  and  continue  the  raining  of  water 
through  the  openings  referred  to.  It  is  this  latter  ser- 
vice that  the  Oiiy  Water  Company  is  charging  for.  No 
fire  has  occurred  and  no  water  has  therefore  been  used 
to  refill  the  pipes  of  the  automatic  extinguisher  as  indi- 
cated, but  the  water  company  has  been  ready  with  its 
water  and  its  pressure  to  be  instantly  applied  whenever 
the  need  should  occur.  It  is  for  this  service  the  water 
company  is  charging  complainants,  as  stated. 

The  automatic  system  was  placed  in  the  building  in 
1892.  The  water  company  made  no  claim  or  charge  f  o^ 
the  service  in  1892,  1893,  1894,  1895,  1896,  1897,  and 
none  during  the  first  three  quarters  of  1898;  but  on  or 
about  October  1, 1899,  the  defendant  company  presented 
to  the  complainant  company  a  bill  for  the  sum  of  f 75, 
for  fire  protection  from  July  1,  1898,  to  December  31, 
1899,  or  at  the  rate  of  f50  per  year.  The  complainant 
company  refused  to  pay  the  bill,  claiming  it  had  paid 
the  water  company  all  it  owed  it ;  that  the  charge  was  il- 
legal and  extortionate.  The  matter  remained  under 
discussion  until  the  15th  day  of  January,  1900,  when  at 
the  hour  of  11 :30  A.M.  on  that  day  the  defendant  water 
company  notified  D.  B.  Loveman  Company  that  unless 
the  bill  for  fire  protection  should  be  paid  by  12  o^clock 
noon  on  that  day  it  would  cut  off  the  water  from  the 
building.     This  would  have  jeopardized  all  the  insur* 
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ance^  both  upon  the  Loveman  building  and  the  stock  of 
goods^  and  left  the  complainants  without  indemnity  for 
fire ;  thereupon  the  Loveman  Company  felt  compelled  to 
pay  the  demand^  which  it  did  pay  under  protest.  Shortly 
before  the  bill  was  filed  the  water  company  presented 
another  bill  of  |12.50  for  the  first  quarter  of  1900. 

On  July  23, 1886,  a  contract  was  entered  into  between 
the  mayor  and  aldermen  of  the  city  of  Chattanooga  and 
defendant  company  in  which  the  following  clauses  ap- 
pear: "The  said  mayor  and  aldermen  of  the  city  of 
Chattanooga  agree  to  pay  the  said  water  company,  for 
water  to  be  supplied  to  it  by  the  said  company  for  the 
period  of  fifteen  years  from  this  date  for  the  purposes 
hereinafter  named,  at  the  following  prices,  namely :  For 
the  first  five  years  from  this  date,  five  thousand  dollars 
per  year ;  for  the  second  five  years  from  this  date,  seven 
thousand  dollars  per  year ;  for  the  third  five  years  from 
this  date,  nine  thousand  dollars  per  year.    The  whole  ) 

sum  to  be  paid  for  water  under  this  contract  to  be  one 
hundred  and  five  thousand  dollars.  The  purposes  for 
which  water  is  to  be  used  under  this  contract  are  the 
following  and  no  other :  First,  for  extinguishing  fires. 
For  this  purpose  the  said  mayor  and  aldermen  may  use 
all  fire  plugs  or  water  hydrants  now  in  existence,  and 
erect  and  use  such  other  or  additional  plugs  or  hydrants 
as  it  mav  see  fit  to  erect  and  use  without  limit. '^ 

Under  this  contract  the  defendant  keeps  the  hydrants 
of  the  city  supplied  with  water  for  use  whenever  a  fire 
occurs.  Complainant  has  the  same  benefit  from  this 
contract  as  every  other  citizen,  and,  in  addition,  and  for 
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further  protection  and  to  reduce  its  rates  of  insurance, 
maintains  a  system  of  its  own  which  is  not  connected 
with  the  hydrants  belonging  to  the  city,  but  with  the 
four-inch  pipe  already  referred  to. 

The  policies  of  insurance  of  both  the  complainants 
are  conditioned  on  the  continuation  of  the  Grinnell  sys- 
tem. If  defendant  should  cut  oflf  the  supply  of  water 
with  which  it  is  kept  supplied,  these  policies  would  be 
annulled  and  complainants  would  be  without  insurance, 
or  would  have  to  get  their  insurance  at  much  greater 
cost  For  fear  of  having  the  water  supply  cut  off  from 
its  special  system,  and  thereby  losing  its  insurance,  the 
complainants  paid  the  |76  under  protest,  as  already 
stated,  and  then  brought  its  bill  to  recover  the  amount 
and  to  enjoin  the  water  company  from  cutting  off  the 
connection.  The  chancellor  rendered  a  decree  dismis- 
sing the  bill  and  taxing  complainants  with  the  costs  of 
the  cause.  From  this  decree  the  complainants  have  ap- 
pealed and  assigned  errors. 

There  is  no  error  in  the  decree  of  the  chancellor.  The 
service  for  which  the  water  company  charged  the  com- 
plainant does  not  fall  under  its  contract  with  the  city, 
but  is  a  distinct  and  independent  service,  for  which  it 
has  the  right  to  charge  a  reasonable  sum.  There  is  no 
testimony  showing  that  the  sum  charged  was  unreason- 
able. The  service  for  which  the  water  company  is  charg- 
ing is  that  it  stands  ready  with  its  water  and  its  pres- 
sure, to  discharge  that  water  at  any  moment  from  its 
four-inch  pipe  connected  with  complainants'  building, 
into  complainants'  automatic  system,  whenever  by  the 
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occurrence  of  a  fire  and  the  discharge  of  water  through 
the  openings  in  the  pipes  of  the  latter,  the  pressure 
from  the  inside  shall  be  released  and  a  way  made  for  the 
inflow  of  water  from  the  defendant's  main.  There  is 
no  attempt  upon  the  part  of  the  defendant  to  charge  for 
the  water  that  is  in  the  complainants'  tank  and  in  the 
pipes  of  its  automatic  system;  this  has  already  been 
paid  for,  having  gone  through  its  meter. 

The  principle  upon  which  the  decision  rests  is,  ttiat 
the  defendant  is  performing  for  the  complainant  a  yal- 
uable  servica  The  law  would  imply  an  agreement  on 
the  part  of  the  complainant  to  pay  a  reaBonable  price 
therefor.  The  price  charged  by  the  defendant  having 
been  paid,  and  it  not  appearing  that  it  is  unreasonable;, 
the  complainant  has  shown  no  grounds  for  relief. 

It  is  immaterial  that  the  defendant  rendered  the  ser- 
vice for  several  years  without  making  any  charge.  From 
such  a  fact  we  cannot  infer  any  l^al  obligation  to  con- 
tinue the  service  in  the  future  without  compensation. 

Let  the  decree  of  the  chancellor  be  affirmed,  with  the 
costs  of  this  court  and  of  the  court  below. 

All  of  the  judges  concur. 
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(NASHVILLE.     FEBRUARY  16,  1903.) 

Afflrmed  by  the  Supreme  Court  without  modification  March  14,  1903. 

1.  CHANCERY  JURISDICTION.  How  Resitted. 
The  jurisdiction  of  the  chancery  court  in  which  the  suit  was 
brought  not  having  been  resisted  by  plea  in  abatement,  de- 
murrer or  motion  to  dismiss,  as  prescribed  by  section  4809, 
code  of  1858  (Shan.,  sec.  6119),  it  cannot  afterward  be  brought 
in  question  by  original  bilL  So  held  where,  on  bill  filed  in 
Bedford  county  to  wind  up  an  insolvent  building  and  loan  as- 
sociation, land  lying  in  Davidson  county,  the  owners  of  which 
were  made  parties  to  the  bill  by  due  service  of  process,  was 
•decreed  to  be  sold  and  was  sold.  And  this  is  so  although  sec. 
4311,  subsec.  2,  code  of  1858  (Shan.,  sec.  6121),  was  amended  by 
the  Acts  of  1877,  ch.  — ,  to  read  that  suits  relating  to  realty, 
«tc.,  "shall"  be  filed  in  the  county  in  which  the  land  lies,  etc. 
{Post,  pp.  616-626.) 

Cited:  Foster  v.  Hall,  4  Hum.  348;  Isaacs  v.  Bd wards,  7  Hum. 
486;  Bennett  v.  WilUns,  5  Cold.  240;  Chesney  v.  Rodgers,  1 
Heis.  289;  Creed  v.  Scruggs,  1  Heis.  589;  Boyd  v.  Maclin,  9 
Heis.  386;  Turley  v.  Taylor,  8  Lea  173. 

Cited  and  distinguished:  Baker  ▼.  Mitchell,  106  Tenn.  601;  Sim- 
mons V.  Leonard,  6  Pick.  622. 

Code  construed:  Code  1858,  sees.  4309,  4311,  subsec  2  (Shan., 
sec.  6119,  6121.) 

fitatute  construed:    Acts  1877,  ch.  -»• 

outer:  The  court  Is  inclined  to  the  opinion  that  by  the  filing  of 
the  insolvent  bill  in  Bedford  county,  which  was  sustained  as 
a  general  creditors'  bill,  that  all  the  property  of  the  building 
and  loan  company  in  this  state  was  drawn  into  that  jurisdic- 
tion.   {Past,  p.  626.) 
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2.  LAND  SALES.  In  Chancery.  Rule  Governing  Sheriffs'  Sales 
Not  Applicable.  Collateral  Attack. 
The  rule  gOTeming  sheriffs'  sales  of  lands,  and  requiring  dif- 
ferent tracts  to  be  separately  sold,  does  not  apply  to  a  sale  of 
three  tracts  as  a  whole  under  decree  of  the  chancery  court. 
Such  sale  cannot  be  collaterally  attacked,  but  the  remedy  ot 
the  parties  is  in  the  case  in  which  the  land  was  sold,  by  ex- 
ception to  the  sale  or  to  the  confirmation  thereof,  appeal  or 
writ  of  error.    (Post,  pp.  626-628.) 

Cited  and  distinguished:     Bryan  v.  Robinson,  18  Pick.  158» 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  county, 
— H.  H.  Cook,  Chancellor. 

Lemuel  R.  Campbell  and  Jas.  B.  Pilcheb^  for  com- 
plainants. 

Wm.  L.  Qbanbbey,  for  defendants. 


Barton,  J. — The  original  bill  in  this  case  was  filed  on 
May  16, 1899,  in  the  chancery  court  of  Davidson  county, 
against  the  defendants  W.  G.  Evans,  J.  A.  Wells,  Jack 
Etheredge,  Mrs.  Kate  Reid  and  G.  C.  Terry,  for  the  pur- 
pose of  attacking  and  setting  aside  certain  decrees  of 
the  chancery  court  of  Bedford  county,  rendered  in  the 
case  of  J.  R.  Burdette  et  als.  v.  Globe  Building  d  Loan 
Co.  et  als.,  in  which  case,  under  decrees  of  the  court,  cer- 
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tain  real  estate  of  which  the  complainants  had  been  and 
still  claimed  to  be  the  owners,  had  been  sold,  in  the  fore- 
closure of  a  mortgage«or  deed  of  trust  given  by  the  com- 
plainants to  secure  the  Globe  Building  &  Loan  Co. 

The  particular  question  in  the  case  is  as  to  whether 
the  court  in  the  case  mentioned  had  such  jurisdiction  of 
the  property  and  the  persons  of  the  complainants  as  to 
render  the  sale  valid. 

The  original  bill  alleges  that  the  complainants  were 
the  owners  of  this  property,  which  is  described  in  the 
bill,  and  that  on  the  21st  of  August,  1896,  they  executed 
a  deed  of  trust  to  the  Globe  Building  &  l!oan  Co.  upon 
said  property,  to  secure  the  loan  or  advance  in  the  deed 
of  trust  described ;  that  said  building  and  loan  company 
was  a  corporation  chartered  and  organized  under  the 
laws  of  the  state  of  Kentucky  and  having  its  place  of 
business  and  situs  in  the  city  of  Louisville.  It  is  fur- 
ther alleged  that  in  June,  1897,  the  Globe  Building  & 
Loan  Co.  ceased  to  carry  on  business,  and  made  a  gen- 
eral assignment  of  all  of  its  assets  to  William  Eubank, 
a  citizen  of  Louisville,  Kentucky ;  that  on  July  3,  1897, 
in  a  case  then  pending  in  the  chancery  court  at  Shelby- 
ville  of  e/.  B.  Burdette  et  ala.  v.  Globe  Building  d  Loan 
Co.,  the  defendant  W.  G.  Evans  was  appointed  receiver ; 
that  subsequently,  on  July  8,  1897,  W.  A.  Eubank  was 
appointed  a  joint  receiver.  It  is  further  alleged  that 
on  the  26th  of  May,  1898,  said  Evans  and  Eubank,  claim- 
ing to  act  as  such  receivers,  filed  their  bill  in  the  chan- 
cery court  of  Bedford  county  against  the  complainants, 
for  the  purpose  of  obtaining  a  foreclosure  sale  of  the 
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three  lots  conveyed  by  the  deed  of  trust.  It  is  charged 
that  no  relief  was  sought  or  process  issued  under  said 
bill  except  as  against  complainants.  It  is  further  al- 
leged that  process  was  issued  alone  as  against  complain- 
ants and  returned  served  on  them;  that  the  cause  was 
referred  to  the  clerk  and  master  to  take  proof  and  re- 
port what  would  be  a  reasonable  attorney's  fee  for  Wm. 
B.  BateSy  complainant's  solicitor;  that  the  master  re- 
ported and  there  was  allowed  a  fee  of  (194^  and  a  final 
decree  was  entered  in  the  case  against  complainants  for 
this  fee  and  11^940.76  claimed  to  be  due,  making  a  total 
of  (2^134.76^  which  was  declared  a  lien  unon  the  prop- 
erty of  complainants  and  which  the  clerk  and  master 
was  directed  to  sell;  that  thereafter  the  clerk  and  mas- 
ter advertised  said  property  and  sold  the  same,  on  the 
24th  of  February,  1899,  selling  all  the  lots  as  a  whole 
and  not  separately,  and  that  the  lots  were  bid  in  by 
William  B.  Bates;  that  thereafter  one  J.  M.  Smalling 
filed  a  petition  in  the  cause  to  open  the  biddings,  and 
the  biddings  were  opened  and  the  property  struck  ofi^  to 
W.  O.  Evans  at  the  sum  of  f  1,699.50 ;  that  this  sale  was 
confirmed  and  the  title  divested  and  vested  accordingly. 
It  is  charged  that  Evans,  who  was  a  receiver  in  the  case, 
was  personally  interested  in  this  purchase,  and  that  this 
was  illegal ;  that  the  sale  of  the  property  in  bulk  instead 
of  in  separate  lots  was  illegal,  and  resulted  in  a  sacri- 
fice of  the  property,  which  it  was  charged  was  worth  a 
great  deal  more  than  it  brought.  It  is  further  charged 
that  the  sale  and  all  the  decrees  in  the  case  in  reference 
to  the  property  were  illegal  because  the  court  had  no 
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jurisdiction,  it  being  insisted  that  under  our  statute 
only  the  chancery  court  of  Davidson  county,  where  the 
property  is  located,  had  the  power  and  jurisdiction  to 
foreclose  the  mortgage  or  deed  of  trust  It  is  charged 
that  the  defendant  William  B.  Bates  was  also  inter- 
ested  in  the  purchase  of  the  property  with  Evans ;  that 
these  parties  had  issued  a  writ  of  unlawful  entry  and 
detainer  against  complainants  and  the  tenants  who  have 
been  ousted,  and  that  the  defendant  J.  A.  Wells  is  in 
ihe  possession  of  one  of  the  lots  as  a  tenant  of  the  de- 
fendants Evans  and  Bates;  that  Jack  Etheredge  is  in 
possession  of  one  lot,  and  Mrs.  Kate  Beid  is  in  posses- 
sion of  another  as  tenants  of  defendants. 

The  prayer  of  the  bill  is  for  a  recovery  of  the  posses- 
sion of  the  lots ;  for  a  decree  declaring  the  decrees  ren- 
dered in  the  case  in  Bedford  county  void  for  the  reasons 
mentioned,  and  to  have  them  removed  as  a  cloud  upon 
complainants'  title,  and  for  accounts  for  rents. 

There  was  a  demurrer  to  this  bill  and  also  an  answer 
by  W.  G.  Evans,  in  which  the  proceedings  in  the  chan- 
cery court  of  Bedford  county  are  fully  set  out,  and  it  is 
insisted  that  said  proceedings  were  in  all  respects  l^al 
and  binding,  and  that  the  court  had  jurisdiction.  It  is 
denied  that  there  were  any  irregularities  in  the  proceed- 
ings, and  it  is  insisted  that  all  the  decrees  and  the  sale 
were  l^al,  valid  and  binding. 

This  answer  was  also  filed  as  a  cross-bill,  and  it  was 
said  that  in  the  event  the  court  should  for  any  reason 
be  of  the  opinion  that  the  sale  of  the  property  described 
in  the  pleadings,  had  under  the  decree  of  the  chancery 
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court  at  Shelbyville,  was  illegal^  and  that  said  decreea 
directing  and  confirming  the  sale  were  for  any  reason 
void  or  ineffective,  that  then  the  respondent  Evans  and 
his  co-receiver  Wm.  A.  Eubank  and  the  Globe  Building 
&  Loan  Co.  would  be  entitled  to  foreclose  the  mortgage 
which  had  been  given,  which  was  made  an  exhibit  to 
the  cross-bill.  The  mortgage  was  set  out,  and  it  was 
alleged  that  the  debt  secured  was  past  due  and  unpaid, 
that  the  loan  company  was  insolvent,  and  that  the  com- 
plainants Evans  and  Eubank  were  the  receivers;  that 
if  the  proceedings  in  the  chancery  court  of  Bedford 
county  were  not  regular,  that  then  they  were  entitled  to 
a  foreclosure  in  this  case.  .  And  they  prayed  that  the 
decrees  in  the  chancery  court  of  Bedford  county  be  de- 
clared legal  and  valid  and  binding,  or,  if  not  so  held  to 
be  by  the  court,  that  the  deed  of  trust  or  mortgage  be 
foreclosed ;  that  they  have  a  recovery  against  complain- 
ant Johnson  and  his  wife  for  the  amount  due  the  build- 
ing and  loan  company,  and  for  a  sale  of  the  property 
under  a  foreclosure  of  the  deed  of  trust  exhibited. 

To  this  cross-bill  there  was  a  demurrer,  the  first  cause 
being  that  the  allegations  of  and  the  relief  sought  in  the 
cross-bill  were  inconsistent  with  the  position  taken  in 
the  answer,  and,  second,  that  new  parties  were  brought 
into  the  cause  by  the  cross-bill. 

Gross-complainants  also  asked  leave  of  the  court  to 
file  a  cross-bill  in  this  case,  but  upon  hearing  of  this 
motion  it  was  held  by  Chancellor  Gook  that  the  court 
had  no  jurisdiction  to  grant  the  motion,  and  the  same 
waa  overruled. 
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Proof  was  taken,  the  cause  heard  and  the  chancellor 
decreed  that  as  against  the  complainants  in  this  case 
the  proceedings  had  in  the  chancery  court  of  Bedford 
county  in  the  case  of  Burdette  et  als.  v.  Globe  Building 
d  Loan  Co.  were  null  and  void,  and  that  the  court  was 
without  jurisdiction  to  render  such  a  decree  of  foreclos- 
ure and  sale.  A  writ  of  possession  was  awarded  the 
complainants  and  an  account  awarded  for  rent0  and  pro- 
fits. From  this  decree  W.  G.  Evans  prayed  and  was 
granted  an  appeal  and  has  assigned  errors. 

We  find  the  following  facts :  On  the  3d  of  July,  1897, 
there  was  filed  in  the  chancery  court  at  Shelbyville  an 
original  bill  by  J.  R.  Burdette,  R.  E.  Ayres  and  J.  D, 
Kimmons  and  wife,  on  behalf  of  themselves  and  all  the 
other  creditors  of  the  Globe  Building  &  Loan  Co.,  a  non- 
resident corporation  organized  under  the  laws  of  the 
state  of  Kentucky  and  having  its  situs  there,  against  E. 
H.  McGowan,  D.  S.  McCuUough  and  other  members  and 
stockholders  in  said  loan  company,  and  against  J.  H. 
Peebles,  a  resident  of  Bedford  county,  who  was  alleged 
to  be  a  debtor  of  the  building  and  loan  company.  This 
bill  set  out  that  the  complainants  and  many  other  resi- 
dents of  Tennessee  were  creditors  of  said  Globe  Build- 
ing &  Loan  Co.  and  owners  of  the  shares  of  stock 
therein ;  that  several  of  the  defendants  named  were  also 
in  this  class  of  creditors  and  stockholders;  that  the  de- 
fendant Peebles  was  indebted  to  the  said  loan  company 
for  an  advance  secured  by  a  mortgage  on  certain  real 
estate  in  Tennessee.    It  was  alleged  that  said  Globe 
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Building  &  Loan  Co.  had  become  insolvent  and  ceased 
business^  and  had  made  a  formal  general  assignment; 
that  it  had  liabilities  to  a  large  amount;  that  its  assets 
consisted  principally  of  various  loans  to  various  per- 
sons, secured  by  mortgages  on  real  estate  in  the  various 
counties  of  Tennessee;  that  it  had  various  sums  of 
money  in  the  hands  of  the  treasurers  of  the  local  boards 
of  said  company  in  different  counties  of  the  state;  that 
various  creditors  of  the  company  were  threatening  and 
about  to  bring  suits  against  the  company  at  different 
places  for  the  recovery  of  the  various  amounts  claimed 
to  be  due    It  was  alleged  that  the  assets  of  the  com- 
pany in  the  state  of  Tennessee  were  first  liable  to  be 
subjected  to  the  payment  of  the  bona  fide  debts  among 
the  creditors  who  were  citizens  of  the  state  of  Ten- 
nessee, to  the  exclusion  of  general  creditors,  and  that 
the  complainants  had  the  right  to  come  into  court  and 
invoke  its  aid  in  the  enforcement  of  their  rights  and  of 
the  rights  of  every  other  creditor  who  was  a  citizen  of 
Tennessee  who  might  desire  to  come  in  by  petition.  And 
the  bill  was  therefore  filed  as  a  general  insolvent  bill 
to  wind  up  the  affairs  of  said  non-resident  and  insolvent 
corporation  and  to  collect  its  assets  in  the  state  of  Ten- 
nessee, to  have  them  apportioned  among  the  resident 
creditors  of  said  corporation  and  to  prevent  a  waste  of 
the  assets  by  a  multiplicity  of  suits.    And  it  was  asked 
that  the  bill  be  treated  as  a  general  creditor's  insolvent 
bill ;  that  receivers  be  appointed  to  take  charge  of  and 
secure  the  assets  of  said  corporation  in  Tennessee  for 
distribution  among  the  general  creditors,  and  so  on.  The 
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bill  waB  sustained  as  a  general  creditors'  bill  for  the 
purposes  indicated.  Subsequently^  on  the  eighth  day  of 
July,  1897,  an  amended  and  supplemental  bill  was 
filed  making  other  parties  parties  defendant,  reciting 
what  had  been  done  under  the  original  bill,  asking  for 
the  appointment  of  an  additional  receiver,  asking  that 
other  suits  which  had  been  brought  in  other  places  be 
enjoined,  and  setting  out  generally  the  condition  of  the 
assets  of  the  company  in  Tennessee.  This  bill  was  al- 
lowed to  be  filed  and  was  sustained,  other  suits  were 
enjoined,  Evans  and  Eubank  were  appointed  receivers, 
and  were  authorized  and  directed  to  take  charge  of  and 
collect  all  of  the  assets  of  the  loan  company  wherever  to 
be  found  in  Tennessee,  to  be  held  and  distributed  under 
the  decrees  of  the  court  in  that  case,  for  the  benefit  of 
the  Tennessee  creditors  in  the  first  instance.  Subse- 
quently, and  on  the day  of ,  there  was  filed 

in  said  cause  of  Burdette  v.  Building  &  Loan  Co.,  a  sup- 
plemental bill  or  petition,  by  J.  R.  Burdette  and  others, 
who  were  complainants  in  the  original  cause,  and  by 
W.  Q.  Evans  and  Wm.  A.  Eubank,  who  had  been  ap- 
pointed receivers.  This  supplemental  bill  or  petition 
was  filed  against  the  Globe  Building  &  Loan  Company 
and  against  Julia  and  Thomas  Johnson,  who  are  the 
complainants  in  the  case  now  before  us.  This  bill  or 
I)etition  set  out  the  filing  of  the  original  and  supple- 
mental bills  in  the  main  case,  the  appointment  of  the 
complainants  Evans  and  Eubank  an  receivers,  their 
qualification,  etc.,  the  order  directing  them  to  take 
charge  of  and  collect  the  assets  of  the  building  and  loan 
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company,  the  facts  that  all  the  assets  in  Tennessee  were 
nnder  the  charge  of  the  chancery  court  in  that  case; 
that  among  the  assets  of  the  company,  coming  into  the 
hands  of  the  receivers  was  a  note  for  |1,800  executed 
August  21,  1896,  by  Thomas  and  Julia  Johnson  to  the 
defendant  building  and  loan  company,  which  was  ex- 
hibited with  the  petition,  the  execution  of  the  mortgage 
or  deed  of  trust  on  the  real  estate  located  in  Davidson 
county,  Tennessee,  to  secure  said  loan,  the  real  estate 
being  fully  described  in  the  mortgage  and  the  petition. 
It  was  alleged  that  there  had  been  default  in  the  pay- 
ment of  said  note,  and  that  Thomas  and  Julia  Johnson 
had  failed  and  refused  to  make  themselves  parties  to  the 
general  creditors'  bill,  and  they  asked  for  process 
against  these  parties;  that  they  be  compelled  to  come 
into  that  case,  and  for  a  decree  against  Johnson  and 
wife  for  the  sum  due  on  the  note  and  under  the  mort- 
gage or  deed  of  trust,  and  for  a  foreclosure  of  said  deed 
of  trust.  The  note  and  deed  of  trust  or  mortgage  were 
exhibited. 

This  petition  was  allowed  to  be  filed,  process  was  is- 
sued thereon  to  Davidson  county,  and  was  returned  by 
the  sheriff  of  Davidson  county  duly  served  upon  said 
parties  on  the  twenty-seventh  of  May,  1898.  On  the 
sixth  of  June,  1898,  Thomas  and  Julia  Johnson,  the 
complainants  in  this  case,  the  defendants  to  the  peti- 
tion, not  having  appeared  or  made  defense,  a  pro  con- 
fesao  was  regularly  taken  and  entered  against  them. 
Subsequently  there  was  a  reference  to  the  master  to  as- 
certain and  report  what  would  be  a  reasonable  fee  to  the 
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solicitor  of  complainants  in  the  cause  under  the  peti- 
tion, and  the  master  reported  the  sum  of  f  194,  which 
report  was  without  exception  confirmed.  On  the  thir- 
teenth of  June,  1898,  a  decree  was  entered  in  the  cause 
directing  a  sale  of  the  property  described  in  the  deed  of 
trust  in  the  petition,  which  was  also  described  in  th^ 
decree.  This  decree  does  not  direct  the  lots  to  be  soli! 
separately,  but  simply  describes  the  property  and  di- 
rects the  clerk  and  master  as  special  commissioner  to 
make  a  sale  of  the  property  to  the  highest  bidder,  at 
public  outcry,  at  the  courthouse  door  in  the  city  of 
.Nashville,  on  a  credit  of  six  months,  with  lien  reserved. 
The  property  was  sold  and  struck  oflf  to  Wm.  B.  Bates 
at  the  price  of  |1,101,  and  the  sale  duly  reported.  Sub- 
sequently, under  a  petition  filed  in  the  case,  the  biddings 
were  reopened,  and  the  property  was  sold  to  W.  G. 
Evans  at  the  price  of  |1,699.50,  the  sale  reported,  and, 
the  report  not  being  excepted  to,  was  confirmed,  and 
title  was  divested  and  vested  accordingly,  and  subse- 
quently the  defendants  took  possession  of  the  property 
as  charged  in  the  original  bill  in  this  case.  These  ap- 
pear to  be  the  facts  upon  which  the  questions  raised 
are  to  be  decided.  We  should  have  added,  however,  that 
under  the  original  bill  filed  in  Bedford  county,  process 
was  issued  and  served  upon  a  number  of  defendants 
residents  of  that  county  and  property  located  in  that 
county  was  attached.  Counterpart  was  also  issued  to 
other  counties  and  against  other  defendants.  Under 
tlie  petition  under  which  this  property  was  sold  publi- 
cation waa  had  as  to  the  building  and  loan  company, 
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but  process  was  issued  alone  as  to  defendants  Johnson 
and  wife,  who  are  complainants  in  this  case.  This 
process  was  issued  to  Davidson  county,  and  served  upon 
^hem  there.  They  were  then,  and  are  now,  citizens  and 
residents  of  Davidson  county,  Tennessee,  and  the  prop- 
erty covered  by  the  mortgage  or  deed  of  trust  was  and 
is  located  in  Nashville,  Davidson  county,  Tennessee. 

Now,  as  we  have  heretofore  said,  the  principal  insist- 
ence in  this  case  is  that  the  sale  of  this  property  and  the 
decrees  of  foreclosure  had  in  the  case  pending  in  Bed- 
ford county  were  invalid  and  void  for  want  of  jurisdic- 
tion in  the  court  to  render  said  decrees.  It  is  insisted 
that  the  jurisdiction  of  the  chancery  court  in  Tennessee 
to  foreclose  mortgages  is  purely  local,  and  is  by  express 
law  confined  to  the  county  where  the  land,  or  a  part 
thereof,  is  located,  and  that  therefore  the  chancery  court 
of  Bedford  county  had  no  jurisdiction  and  no  power  to 
foreclose  said  mortgage  or  sell  said  property,  and  that 
the  whole  proceeding  was  for  that  reason  void. 

This  proposition  of  law  the  defendants  to  this  case 
deny.  They  deny  that  in  a  case  of  this  kind,  to  wind 
up  an  insolvent  corporation,  that  the  jurisdiction  to 
foreclose  mortgages  and  to  collect  assets  belonging  to 
the  corporation  is  purely  local.  Counsel  for  defendants 
further  insist  that  the  question  of  jurisdiction,  at  all 
events,  is  one  of  personal  right,  and  that  the  complain- 
ants in  this  case,  the  defendants  in  the  former  case,  can- 
not  now  raise  this  question,  but  could  only  have  done 
so  by  exception,  motion,  demurrer  or  plea  in  abatement 
in  the  former  cause,  and  that  having  failed  to  resist  the 
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jurisdiction  of  the  court  after  service  of  process,  and 
that  they  have  waived  such  right,  if  any  they  had,  to  ob- 
ject to  the  jurisdiction  of  the  court,  and  it  is  therefore 
insisted  that  the  court  had  jurisdiction  both  of  the  per- 
sons and  the  property,  and  had  the  power  to  order  a 
sale,  and  that  therefore  its  decrees  in  that  respect  were 
legal,  valid  and  binding. 

To  briefly  recapitulate  an  outline  of  the  case,  stating 
some  of  the  prominent  facts,  we  find  that  the  complain- 
ant Julia  Johnson  and  her  husband  were  borrowing 
stockholders  of  the  building  and  loan  company,  which 
became  insolvent,  and  were  indebted  to  that  company 
by  a  note  for  f  1,800,  which  was  secured  by  a  deed  of 
trust  on  land  located  in  Davidson  county,  Tennessee; 
that  a  general  insolvent  bill  was  filed  in  the  chancery 
eourt  at  Shelbyville  to  wind  up  this  corporation  and  to 
secure  its  assets  in  Tennessee  for  the  Tennessee  cred- 
itors ;  that  under  this  bill  the  defendant  Evans  and  one 
Eubank  were  appointed  receivers,  with  directions  to  col- 
lect these  assets;  that  among  these  assets  was  the  note 
in  question;  that  said  receivers  with  the  original  com- 
plainants joined,  filed  a  bill  or  petition  in  the  general 
insolvent  suit,  to  which  they  made  the  loan  company 
and  the  complainants  in  this  case  parties,  and  which 
bill  or  petition  sought  the  foreclosure  of  the  deed  of 
trust  which  had  been  executed  by  complainants  in  this 
ease  upon  their  lands  in  Davidson  county;  that  a  copy 
of  this  bill  and  subpoena  was  legally  served  on  the  com- 
plainants and  return  made ;  that  complainants  made  no 
appearance  and  did  not  resist  the  jurisdiction  of  the 
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court  in  that  case  by  plea,  demurrer^  motion  or  other- 
wise; that  judgment  pro  confesao  was  taken  against 
them  as  stated,  and  final  decree;  that  the  property  was 
sold  for  f  1,699.50;  that  there  was  no  exception  to  the 
report  of  sale  and  the  same  was  confirmed.  Now,  did 
that  court  have  jurisdiction? 

It  is  insisted  that  the  chancery  court  of  Bedford 
county  in  this  case  did  not  have  jurisdiction,  because 
subsection  2  of  section  4311  of  the  code  ( Shannon,  sec. 
6121),  as  now  amended  and  in  force,  provides  that  "all 
bills  filed  in  any  court  seeking  to  divest  or  clear  up 
title  to  land,  or  to  enforce  specific  execution  of  contracts 
relating  to  realty,  or  to  foreclose  a  mortgage  or  deed  of 
trust  by  a  sale  of  personal  property,  shall  be  filed  in  the 
county  in  which  the  land,  or  a  material  part  of  it,  lies, 
or  in  which  the  deed  or  mortgage  is  registered." 

Now  it  is  argued  that  this,  in  substance,  enacts  that 
such  a  bill  shall  not  and  cannot  be  filed  in  any  other 
county  or  jurisdiction,  and  that  the  effect  of  this  section 
is  to  limit  the  jurisdiction  of  the  chancery  court  solely 
to  the  courts  of  the  counties  where  the  land  lies,  and 
it  is  insisted  that  jurisdiction  cannot  be  changed,  even 
by  consent;  that  the  question  of  local  jurisdiction  can- 
not be  waived,  and  that  this  section  is  not  vacated  by 
section  4309  (Shannon,  sec.  6119),  which  provides  that 
"the  jurisdiction  of  the  court  of  chancery  in  which  the 
suit  is  brought  can  only  be  resisted  by  plea  in  abate- 
ment, demurrer  or  motion  to  dismiss." 

Counsel  for  complainants  have  given  us  a  very  inter- 
esting history  of  the  legislation  upon  the  subject  of  the 
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local  jurisdiction  of  chancery  courts,  and  have  also  fur- 
nished us  with  a  very  ingenious  and  plausible  argument 
in  favor  of  their  position.  The  point  of  their  contention 
that  section  4309  does  not  apply  to  a  case  of  this  char- 
acter is  that  no  such  case  could  have  arisen  prior  to  the 
passage  of  the  act  of  1877,  which  amended  subsection 
2  of  section  4311,  and  that  therefore  it  cannot  be  held 
to  apply  to  the  amended  subsection.  Our  attention  is 
also  called  by  counsel  to  the  strong  language  of  the  act 
of  1877,  that  the  bill  "shalP^  be  Med  in  the  county  in 
which  the  land  or  a  material  part  of  it  lies,  or  in  which 
the  deed  or  mortgage  is  registered. 

But  we  cannot  agree  with  the  view  pressed  upon  us 
by  counsel.  We  refer  to  the  brief  of  counsel  for  com- 
plainants for  the  interesting  history  in  regard  to  this 
legislation  prior  to  the  code  of  1858.  We  deem  it  un- 
necessary ourselves  to  go  back  of  that  compilation.  As 
is  well  known,  the  code  of  1858  was  the  work  and  pro- 
duction of  two  of  the  most  distinguished  lawyers  the 
state  has  ever  produced,  and  was  revised  by  three  other 
able  and  distinguished  lawyers,  and  it  was  and  is  in 
some  respects  a  compilation  and  in  others  a  new  system 
of  laws.  It  was  the  purpose  of  the  codifiers  to  prepare 
and  present  a  perfectly  systematized  body  of  laws  for 
the  adoption  of  the  legislature.  It  was  their  purpose 
to  have  each  separate  subject  and  the  legislation 
thereon  grouped  in  its  appropriate  place,  and  to  have, 
as  far  as  possible,  the  legislation  on  each  particular  sub- 
ject systematic,  complete  and  harmonious.  This  pur- 
pose was  accomplished  with  great  success,  and  the 
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work  adopted  by  the  legislature.  In  furtherance  of  the 
object  had  in  view,  the  code  was  divided  into  parts, 
titles,  chapters,  articles  and  sections.  The  particular 
legislation  now  under  consideration  is  found  in  "Title 
10.  Of  Chancery  Courts."  This  title,  or  the  subject,  is 
divided  into  three  chapters.  Chapter  one  is  on  the  sub- 
ject of  the  "Jurisdiction  of  the  Chancery  Court." 
Chapter  two  is  on  the  subject  of  the  "Pleadings  in  the 
Chancery  Court."  Chapter  three  is  on  the  subject  of 
"Practice  of  Courts  of  Chancery." 

Now  chapter  one,  which  is  on  the  subject  of  the  juris- 
diction of  the  chancery  court,  is  subdivided  into  three 
articles.  Article  one  is  on  "Exclusive  Jurisdiction,"  ar- 
ticle two  on  "Concurrent  Jurisdiction"  and  article  three 
on  the  "Personal  and  Local  Jurisdiction  of  the  Chan- 
cery Court."  The  sections  under  consideration  come 
under  the  head  of  this  last  article  on  the  subject  of  the 
personal  and  local  jurisdiction  of  the  chancery  court. 
This  article  has  three  sections;  the  last  section,  4311, 
has  five  subdivisions.  Now  it  was  evidently  the  pur- 
pose of  the  codifiers,  which  was  also  doubtless  recog- 
nized and  adopted  by  the  legislature  when  it  passed  the 
code,  to  make  this  particular  article,  being  article  3  of 
chapter  1,  on  the  subject  of  the  "jurisdiction  of  the  chan- 
cery court,"  a  systematic  piece  of  legislation  upon  the 
subject  of  personal  and  local  jurisdiction.  And  it  is 
obvious  that  the  purpose  and  intent  was  that  the  several 
sections  should  be  given  their  full  force  and  effect,  but 
that  all  must  be  read  in  connection  with  and  as  parts 
of  one  body.     So  we  find  that  the  first  section  of  this 
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article,  section  4305,  provides  that,  "The  court  of  chan- 
cery acts  ordinarily  in  personam,  and  suit  may  be  in- 
stituted wherever  the  defendant  or  any  material  defend- 
ant is  found,  unless  otherwise  prescribed  by  law."  Sec- 
tion 4306  provides  for  counterpart  summons,  section 
4307  for  other  process  to  be  issued  to  any  other  county, 
section  4308  for  the  transfer  by  consent  of  parties  of  any 
cause  pending  in  a  chancery  court  to  another  district. 
Section  4309  provides  that  "the  jurisdiction  of  the 
court  of  chancery  in  which  suit  is  brought  can  only  be 
resisted  by  plea  in  abatement,  demurrer  or  motion  to 
dismiss."  Section  4310  provides  that  "the  court  of 
chancery  has  jurisdiction  of  all  cases  for  the  perform- 
ance of  covenants  and  collateral  conditions  against  the 
sureties  in  an  obligation,  when  it  has  jurisdiction 
against  the  principal."  Section  4311  regulates  the  lo- 
cal jurisdiction  of  courts  of  chancery  as  the  other  six 
sections  had  regulated  the  personal  jurisdiction. 

Now,  as  stated,  this  section  4311  in  the  code  of  1858 
has  five  subdivisions.  The  first  provides  that  "the  bill 
may  be  filed  in  the  district  in  which  the  defendant  or  a 
material  defendant,  resides,  and  if  upon  inquiry  at  his 
residence  he  is  not  to  be  found,  he  may  be  proceeded 
against  by  publication  or  judicial  attachment  as  herein 
provided."  The  second  section,  the  one  now  under  con- 
sideration, provides  that  %ills  seeking  to  divest  or  clear 
up  the  title  to  land,  or  to  enforce  a  specific  execution 
of  contracts  relating  to  realty,  may  be  filed  in  the  dis- 
trict in  which  the  land,  or  any  material  part  of  it,  lies." 
The  third  subsection  provides  that  ^ni)ills  seeking  to  en- 
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join  proceedings  at  law  may  be  filed  in  the  district  in 
which  the  suit  is  pending  or  to  which  execution  has  is- 
sued.'' The  fourth  provides  that  ^^ills  against  non- 
residents^ or  persons  whose  names  or  residences  are  un- 
known,  may  be  filed  in  the  district  in  which  the  cause  of 
action  arose,  or  the  act  on  which  the  suit  is  predicated 
was  to  be  performed,  or  in  which  the  subject  of  the  suit 
or  any  material  part  thereof  is."  The  fifth  provides: 
"Whenever  attachment  of  property  is  allowed  in  lieu  of 
personal  service  of  process,  the  bill  may  be  filed  in  the 
county  or  district  in  which  the  property,  or  any  material 
part  thereof,  sought  to  be  attached,  is  found  at  the  com- 
mencement of  the  suit." 

Such  was  the  condition  of  our  legislation  at  the  time 
the  the  act  of  1877  was  passed.    This  is  as  follows : 

"An  Act  to  amend  subsection  two  of  section  4311  of  the  code,  and 
for  other  purposes. 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  That  subsection  2  of  section 
4311  of  the  code  be  amended  so  as  to  read:  ^AU  bills 
filed  in  any  court  seeking  to  divest  and  clear  up  the  title 
to  land,  or  to  enforce  the  specific  execution  of  contracts 
relating  to  realty,  or  to  foreclose  a  mortgage  or  deed  of 
trust  by  a  sale  of  personal  property  or  realty,  shall  be 
filed  in  the  county  in  which  the  land  or  a  material  part 
of  it  lies,  or  in  which  the  deed  or  mortgage  is  regis- 
tered.' 

"Sec.  2.  Be  it  further  enacted,  That  all  laws  in 
confiict  with  this  act  be,  and  the  same  are  hereby,  re- 
pealed. 


APPEALS  REPORTS,  VOK  1.  621 

Johnson  v.  Bvans. 

'^Seo.  3.  Be  it  further  enacted,  That  this  act  take 
effect  from  and  after  its  passage,  the  public  welfare  re- 
quiring it." 

Now  it  will  be  observed  that  under  section  4311,  sub- 
section 2,  prior  to  the  passage  of  this  act  of  1877,  the 
provision  was  that  '^bills  seeking  to  divest  or  clear  up 
the  title  to  lands,  etc.,  may  be  filed  in  the  district  in 
which  the  land,  or  any  material  part  of  it,  lies."  Taken 
in  connection  with  the  other  sections  in  relation  to  the 
jurisdiction  of  the  court  as  to  persons,  it  is  obvious  that 
this  simply  extended  the  jurisdiction  and  that  the  bill 
might  be  filed  either  where  the  person  of  the  defendant 
was  found  or  in  the  county  where  the  property  was  lo- 
cated, and  therefore,  as  the  legislation  then  stood,  a 
suit  brought  in  either  county,  that  is,  either  where  the 
defendant  was  or  where  the  property  was,  would  be 
properly  brought  and  not  subject  to  abatement.  But 
the  act  of  1877  changes  this  so  as  to  provide  that  a  suit 
shall  be  brought  in  the  county  where  the  property  is 
located.  This,  of  course,  would  enable  the  defendant 
to  resist  by  plea  in  abatement,  motion  or  demurrer,  the 
jurisdiction  of  the  court  when  brought  in  any  other 
county  than  that  in  which  the  property  or  some  portion 
of  it  was  located. 

But  we  are  unable  to  see  that  the  language  here  used 
was  intended  to  in  any  way  affect  or  change  section 
4309  of  the  code.  Both  by  the  title  and  the  body  of  this 
amending  act  it  appears  to  be  confined  to  amending  sub- 
section two  of  section  4311  of  the  code,  and  it  will  be 
observed  that  not  only  is  the  language  of  this  subsection 
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changed  by  substituting  the  word  "shall"  for  the  word 
"may"  as  it  stood  in  the  code  of  1858,  but  the  subsection 
is  also  enlarged  by  the  addition  of  the  words,  "or  to  fore- 
close a  mortgage  or  deed  of  trust  by  a  sale  of  the  per- 
sonal property  or  realty,"  and  also  by  the  words,  *'or 
in  which  the  deed  or  mortgage  is  registered." 

We  think  it  will  not  be  a  safe  rule  of  construction  for 
the  courts  to  adopt,  to  say  that  when  the  legislature  has 
undertaken  to  amend  a  particular  section  of  the  code, 
which  is  particularly  referred  to  in  the  amending  acty 
that  the  effect  of  such  amendment  shall  be  to  interfere 
with  and  destroy  the  system  of  laws  upon  that  general 
subject  as  embodied  and  expressed  in  other  sections  and 
in  the  title,  chapter  and  article  of  the  code  in  which  the 
particular  section  sought  to  be  amended  is  found,  unless 
the  intention  of  the  legislature  so  to  do  is  clearly  and 
plainly  expressed.     We  think  the  safer  rule  is  to  assume 
that  it  is  not  the  purpose  of  the  legislature  in  any  case 
to  interfere  with  and  destroy  the  system  of  laws  as 
found  in  the  code,  but  only  to  amend  the  particular  sec- 
tion referred  to,  and  that  when  a  particular  section  is 
amended  by  an  act  of  the  legislature,  that  the  entire 
article  or  chapter  of  the  code  in  which  the  section  is 
found  shall  be  construed  as  if  the  entire  chapter  as 
amended  had  been  re-adopted  at  the  time  of  the  passage 
of  the  amending  act. 

We  take  it  that  under  the  act  as  it  existed  prior  to  the 
passage  of  the  act  of  1877,  there  could  be  and  is  no 
question  but  that  section  4309  was  intended  to  be  con- 
strued together  with  section  4311,  and  that  any  def^ise 
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based  ui>on  the  rights  giyen  in  4311,  as  well  as  any  other 
section,  must  have  been  made  in  the  manner  pointed  out 
in  section  4309.  That  is,  that  the  question  of  jurisdic- 
tion could  only  be  made  in  the  original  case  and  that 
by  plea  in  abatement,  demurrer  or  motion  to  dismiss. 
See  Foster  v.  HiHl,  4  Hum.,  348 ;  Isaacs  v.  Edwards,  7 
Hum.,  486 ;  Bennett  v.  Wilkins,  5  Cold.,  240 ;  Chesney  v. 
Badgers,  1  Heisk.,  239 ;  Creed  v.  Scruggs,  1  Heisk.,  589 ; 
Boyd  V.  Maclin,  9  Heisk.,  386 ;  Turley  v.  Taylor,  3  Lea^ 
173. 

But  we  do  not  understand  counsel  to  insist  that  sec- 
tion 4309  did  not  modify  and  control  section  4311  prior 
to  the  passage  of  the  act  of  1877,  but  their  insistence  is 
that  the  strong  language  of  that  act,  the  word  "shall,'' 
depriyes  all  courts  of  jurisdiction,  and  amounts  to  a 
positive  and  express  proyision  of  law  that  suits  shall  not 
be  brought  in  any  other  county  than  that  in  which  the 
land  or  property  is  located.  But,  as  aboye  seen,  we  do 
not  think  this  legislation  should  be  giyen  that  drastic 
effect,  and  we  do  not  belieye  it  was  the  purpose  of  the 
legislature  to  modify  and  amend  or  repeal  section  4309. 
But  the  act  of  1877,  in  our  opinion,  simply  gives  the  de- 
fendant in  such  foreclosure  suits  a  right  which  he  may 
assert  in  the  manner  pointed  out  by  section  4309. 

We  do  not  think  the  cases  cited  by  counsel  for  com- 
plainant, such  as  Baker  v.  Mitchell,  105  Tenn.,  601,  and 
Simmons  v.  Leonard,  5  Pickle,  622,  are  applicable. 
These  cases  relate  to  suits  about  subject-matter  which 
belonged  exdusiyely  to  the  jurisdiction  of  other  courts, 
and  which  our  supreme  court  has  held  that  the  chancery 
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court  is  not  by  law  permitted  to  try.  In  the  case  of 
Baker  v.  Mitchell,  Judge  Wilkes  delivering  the  opinion 
of  the  court,  said :  "We  are  of  the  opinion  that  the 
question  as  to  jurisdiction  in  this  case  [it  being  an  elec- 
tion contest]  is  one  based  upon  the  subject-matter  of 
the  controversy,  and  not  the  person  of  the  defendant  or 
the  local  status  of  the  litigation,  and  that  it  could  be 
made  at  any  time."  Citing,  Low  v.  Morris,  4  Sneed,  68 ; 
Merchant  v.  Preston,  1  Lea,  280;  Starnes  v.  Newsham, 
1  Tenn.  Chy.,  245.  He  says  further:  "Indeed,  the 
want  of  the  jurisdiction  of  the  subject-matter  could  not 
be  waived,  nor  could  it  be  conferred  by  consent,  appear- 
ance, plea  or  answer,  if  it  does  not  exist  by  law."  That 
is  to  say,  where  the  subject-matter  is  of  such  a  char- 
acter as  to  be  entirely  outside  of  those  matters  which  a 
court  of  chancery  was  created  to  pass  upon,  then  juris- 
diction cannot  be  given,  even  by  consent.  But  the  su- 
preme court  in  its  opinion  in  Baker  v.  Mitchell  clearly 
recognizes  the  principle  that  where  the  jurisdiction  is 
depending  upon  the  person  of  the  defendant  or  the  local 
status  of  the  litigation,  the  rule  is  otherwise,  and  the 
question  cannot  be  made  at  any  tima  But  he  indicates, 
as  we  hold,  that  it  must  be  made  in  the  manner  provided 
for  in  section  4309  of  the  code.  The  precise  language 
of  this  section  should  be  closely  observed — "the  jurisdic- 
tion of  the  court  of  chancery  in  which  the  suit  is 
brought"  It  is  clear  that  emphasis  is  to  be  given  to  the 
words,  "the  court  of  chancery  in  which  suit  is  brought" 
The  language  appears  to  us  to  be  clear,  positive  and 
plain,  and  to  prescribe  a  universal  rule  to  the  effect  that 
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no  ^ue^tion  of  tli6  personal  and  local  Jurisdictibn  of  the^ 
chancery  court  in  wlilcli  the  suit  is  brought  can  be^ 
raisefd  otherwise  than  by  plea  in  abatement,  demurrer: 
or  motion  to  dismiss.    The  reasons  are  clear  andforctl 
ble  why  a  court  of  chancery  cannot  be  given  jurisdiction 
of  subject-matter  which  the  court  was  not  created'  by^ 
law  to  try.    But  they  are  reasons  which  do  not  depend  ^ 
upon  or  aflfect  the  interests  of  the  parties  to  the  suit; 
whereas,  the  regulations  as  to  personal  and  local  juris-, 
diction  are  those  which  relate  to  the  particular  rijght 
and  interest  of  particular  parties  to  a  suit     So,  as  we 
think,  it  was  the  purpose  of  section  4309  to  prescribe 
the  only  method  by  which  such  rights  can  be  asserted. 
We  are  therefore  of  the  opinion  that  the  complainants 
in  this  case,  having  been  made  parties  by  due  service 
of  process,  to  the  case  in  which  the  decrees  now  attacked 
were  rendered,  that  the  court  thus  acquired  jurisdiction 
of  the  parties  and  of  the  subject-matter  of  the  suit,  and 
it  was  entirely  proper  for  the  court  to  proceed  in  the 
matter,  and  order  and  decree  a  foreclosure  of  the  deed 
of  trust  or  mortgage  which  the  defendants  in  that  case, 
the  complainants  in  this,  had  executed.     It  is  unneces- 
sary for  us  to  decide  whether  these  defendants  might 
or  might  not  have  successfully  raised  the  question  of 
jurisdiction  in  that  case  by  plea  in  abatement,  demurrer 
or  motion  to  dismiss.    Our  holding  is  that  the  jurisdic- 
tion in  that  case  could  only  be  questioned  in  the  original 
suit  and  in  the  manner  pointed  out  by  section  4309  of 
the  code,  and,  no  such  defense  having  been  made  in  that 
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case,  we  hold  that  the  jurisdiction  of  the  court  in  that 
case  to  render  said  decrees  and  to  dispose  of  the  subject- 
matter  of  the  litigation,  cannot  now  be  questioned^  as 
it  is  attempted  to  be  by  the  bill  in  this  case. 

We  are  inclined  to  be  of  opinion  that  by  the  filing  of 
the  insolvent  bill  above  mentioned  in  the  chancery  court 
of  Bedford  county,  which  was  sustained  as  a  general 
creditors'  bill,  that  all  of  the  property  of  the  building 
and  loan  company  in  this  state,  including  the  claim 
against  the  present  complainants,  was  drawn  into  that 
jurisdiction  and  into  the  chancery  court  of  Bedford 
county,  and  in  that  sense  also  that  court  acquired  ju- 
risdiction, and  there  was  located  there  the  subject- 
matter  of  the  litigation.  But  upon  this  subject  we 
refer  to  the  able  brief  of  counsel  for  defendant  in  this 
case,  simply  indicating  that  we  are  inclined  to  take  his 
view  of  the  matter.  But  we  do  not  pass  upon  this-  ques- 
tion, as  we  think  the  views  above  expressed  are  conclu- 
sive of  the  question  of  jurisdiction. 

The  next  question  raised  in  the  case  is  that  the  sale 
and  decree  of  confirmation  in  the  case  attacked  were 
void  because  the  property,  consisting  of  three  separate 
lots,  was  sold  as  a  whole  and  not  in  separate  tracts. 
We  think  that  the  weight  of  the  evidence  in  this  case 
is  that  the  property  brought  a  fair  value,  and  it  appears 
that  the  defendants  were  parties  in  that  suit  and  did 
not  except  to  the  report  of  sale,  as  they  had  the  right  to 
do  if  they  were  not  satisfied  with  the  sale  as  made. 

The  cases  referred  to  by  counsel  for  complainant  of 
Bryan  V.  Robinson,  18  Pickle,  158,  and  other  cases,  are 
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not  at  all  applicable  to  the  case  at  bar.  They  relate  to 
sheriff's  sales,  in  which  cases  the  law  requires  different 
lots  to  be  separately  sold.  But  where  lands  are  sold 
under  a  decree  of  the  chancery  court  the  rule  does  not 
apply,  for  in  such  cases  the  party  interested  may  except 
to  the  decree  directing  the  sale  or  may  except  to  the  con- 
firmation of  the  report  of  sale.  In  such  a  case,  if  it 
appears  to  the  court  that  the  interest  of  the  parties  re- 
quires a  separate  sale,  such  sale  would  unquestionably 
be  decreed.  Or  if  after  the  sale  it  appeared  that  injury 
had  resulted  to  any  of  the  parties  by  reason  of  the  dif- 
ferent lots  being  sold  as  a  whole,  on  exceptions  such  a 
sale  could  be  set  aside.  But  where,  in  such  case,  the 
parties  themselves  make  no  exceptions  to  the  sale  made 
as  a  whole,  and  allow  the  report  of  sale  to  be  confirmed 
without  exception,  and  do  not  appeal  nor  procure  a  writ 
of  error,  the  question  obviously  cannot  be  made  in  a  col- 
lateral attack  such  as  this  is-  The  parties  must  be  held 
to  have  been  satisfied  with  the  manner  of  sale,  inasmuch 
as  they  made  no  objection  in  the  case  in  which  the  prop- 
erty was  sold.  At  most  the  matter  would  be  a  mere  ir- 
regularity, of  which  advantage  must  have  been  taken  in 
the  original  case,  and  cannot  be  a  ground  for  collateral 
attack. 

We  find  that  there  was  no  fraud  shown  in  the  pro- 
ceedings attacked,  that  the  court'  had  jurisdiction  of 
the  parties  and  of  the  subject-matter,  that  the  proceed- 
ings were  regular,  that  the  decree  of  sale  and  the  decree 
of  confirmation  were  all  r^ular  and  valid,  that  they 
have  not  been  appealed  from,  and,  the  court  having  had 
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jurisdiction,  they  are  now  yalid,  legal  and  binding. 
And  we  are  therefore  of  opinion  that  the  complainants 
have  failed  to  make  out  a  case  entitling  them  to  relief. 
The  decree  of  the  chancellor  is  therefore  reversed  and 
the  complainant's  bill  dismissed. 

AH  concur. 

Petition  to  rehear  overruled. 
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Mountain  City  Mill  Co.  v.  A.  Waller  &  Co.  et  al. 

(KNOXVILLE.     OCTOBER   15,   1901.) 
Not  appealed  to  the  Supreme  Court. 

1.  ABATEMENT.     Plea  in  not  Applicable,  When. 

Where  relief  is  sought  against  a  nonresident  bank  alternately, 
and  only  in  the  event  it  claimed  as  its  own  a  fund  attached 
in  the  hands  of  a  resident  bank  as  the  property  of  a  customer 
of  said  nonresident  bank,  and  the  nonresident  bank  is  not 
sought  to  be  subjected  as  garnishee,  plea  to  the  jurisdiction 
by  said  nonresident  bank  is  inapplicable  where  founded  on  the 
theory  that  it  is  proceeded  against  as  garnishee.  {Post,  pp. 
634-5,  642-3.) 

2.  ATTACHMENT.     In    Chancery    Without    Judgment    at    Law, 
When.    Code  (8han.),  Section  5219,  Construed. 

An  indebtedness  due  to  one  nonreaident  defendant,  owing  to  him 
by  a  r^-'-^^nt  debtor,  can  be  attached  in  chancery  by  a  citizen 
of  this  State  without  Judgment  at  law,  on  the  ground  that  such 
nonresident  is  himself  a  debtor  to  another  nonresident,  who 
is  debtor  to  the  complainant.     {Fost,  pp.  640-642,  643.) 

Code  construed:     Shan.,  sec.  5219. 

3.  CONSTITUTIONAL  LAW.    Due   Process.    Code    (Shan.),  Sec. 
5219. 

Section  5219  of  the  code  (Shan.),  is  a  general  public  law,  equally 
binding  upon  all  who  are  similarly  situated,  is  administered 
according  to  the  regular  course  of  Judicial  proceedings  estab- 
lished in  the  State,  and  proceedings  under  its  provisions  consti- 
tute due  process  of  law.     (,Po8t,  pp,  643-4.) 

Cited  and  distinguished:     70  Fed.  Rep.  573. 
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Appeal  from  the  Chancery  Court  of  Hamilton  county. 
— T.  M.  McCoNNBLL,  Chancellor. 
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Brown  &  Spuru>ck^  for  complainant. 
Williams  &  LANCASTEfi,  for  defendant. 


Neil,  J. — In  order  to  a  proper  understanding  of  the 
questions  made  in  this  case,  it  will  be  necessary  for  us 
to  recite  the  pleadings  at  some  length. 

The  original  bill  was  filed  against  the  firm  of  A.  Wal- 
ler &  Company  and  the  Ohio  Valley  Banking  &  Trust 
Company,  both  residents  of  the  state  of  Kentucky,  and 
doing  business  at  Henderson  in  that  state,  and  the  Chat- 
tanooga National  Bank,  a  corporation  organized  under 
the  laws  of  the  United  States,  and  doing  business  in 
Chattanooga,  Tennessee.  The  bill,  after  alleging  the 
residence  of  the  parties  in  the  manner  just  stated,  is  as 
follows : 

^^Complainant  is  a  milling  company  doing  business  at 
Chattanooga,  Tennessee,  and  as  such  has  bought  a  num- 
ber of  cars  of  wheat  from  said  defendant  which  were 
billed  and  shipped  to  it  from  Henderson  or  other  points 
in  Kentucky.  For  the  price  of  each  carload  of  wheat 
said  defendant  draws  on  complainant  with  bill  of  lading 
attached  to  the  draft.  In  the  usual  course  of  dealings 
between  complainant  and  said  defendant,  complainant 
recently  ordered  several  carloads  of  wheat  which  were 
shipped  to  it,  for  all  of  which  complainant  has  paid  the 
price  in  full  as  billed  to  it  by  defendant.  Among  others 
there  was  one  car  billed  as  containing  in  weight  64,200 
pounds,  and  for  which  amount  draft  was  drawn  on 
complainant  and  paid  on  presentation.      Said  car  was 
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marked  ^L.  &  N.'  No.  6236.  The  price  of  said  wheat 
was  seventy-eight  cents  per  bushel  delivered  at  Chatta- 
nooga. It  further  states  that  when  said  car  was  turned 
over  to  it  the  correct  amount  of  wheat  was  ascertained 
to  be  34^320  pounds  or  29^880  pounds  less  than  the 
amount  at  which  said  car  had  been  billed  to  complain- 
anty  and  for  which  payment  in  fiQl  had  been  made  to 
said  defendant.  The  shortage  in  said  wheat  as  afore- 
said at  seventy-eight  cents  per  bushel,  the  price  paid  to 
defendant  therefor,  amounts  to  $388.44.  Defendants' 
attention  has  been  called  to  said  shortage  but  it  has 
refused  to  refund  the  amount  overpaid,  or  to  otherwise 
make  the  amount  good  to  complainant.  Complainant 
therefore  charges  that  said  defendant  A.  Waller  &  Co. 
is  justly  indebted  to  it  in  the  sum  of  $388.44  on  account 
of  the  shortage  and  overdraft  as  aforesaid.  Complain- 
ant further  states  that  the  defendant,  the  Chattanooga 
National  Bank,  is  indebted  to  said  defendant  in  a  sum 
largely  in  excess  of  complainant's  demand  as  aforesaid. 
Complainant,  before  purchasing  wheat  from  said  de- 
fendant, had  also  bought  a  number  of  carloads  of  corn 
for  which  drafts  have  been  drawn  on  it  through  said 
bank ;  and  it  has  paid  to  said  bank  for  said  defendant 

the  sum  of  $ ,  which  said  bant  still  has  in  its 

possession  and  control.  There  may  be  other  parties 
within  the  jurisdiction  of  this  court  who  are  indebted 
to  said  defendant.  It  is  advised  that  he  has  a  right  to 
have  attached  and  impounded  enough  of  the  money  in 
defendant  bank  to  pay  the  claim  hereinbefore  stated 
and  the  costs  of  the  causa    Complainant  further  states 
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:'that  tli6  drafts  M^hich  were  drawji  upon  it  through  the 
.  ChattaiK)oga  National  Bank^  and  which  have  been  paid 
:a8  aforesaid^  including  the  draft  on  which  said  shortage 
was  paid;  were  sent  to  the  said  Chattanooga  National 
Bank  by  defendant,  the  Ohio  Valley  Banking  &  Trust 
Company.  But  complainant  charges  that  the  last  named 
bank  is  only  the  Collectiiig^  agency  of  defendant  A.  Wal- 
ter &  Co.  and  has  no  other  interest  in  said  funds,  and  in 
the  event  it  sets  up  no  Interest  of  its  own  therein,  then 
no  relief  is  sought  against  it.  But  if  said  bank  claims 
said  fund  as  its  own,  then  complainant  is  advised  that 
it  has  a  right  of  action  against  it  as  the  holder  and  in^ 
dorsee  of  the  draft  drawn  against  the  carload  of  wheat 
.containing  the  shortage  as  aforesaid.  And  if  the  drafts 
paid  by  complainants  belonged  to  said  Ohio  Valley 
Banking  &  Trust  Co.,  then  it  is  also  justly  indebted  to 
complainant  in  the  sum  overpaid  on  the  draft  as  herein* 
before  stated:^'  ' 

The  prayer  of  the  bill  was  for  publication  for  the  non- 
residents and  process  as  to  the  resident  defendant,  and 
also  ^^that  an  attachment  issue  against  the  property  of 
the  defendant  A,  Waller  &  Co.  and  especially  to  be 
levied  on  the  debt  due  to  them  from  defendant  Chatta- 
noogSL  National  Bank,  or  suflSicient  amount  thereof  to 
pay  complainant's  demand  and  the  cost  of  this  cause; 
that  said  fund  be  also  attached  as  the  property  of  the 
Ohio  Valley  Banking  &  Trust  Co. ;  that  after  levy  of 
said  attachment  publication  be  made  notifying  said  de- 
fendants thereof,  and  requiring  them  to  appear  and 
idefend  thjs  suit  at  the  February  rules  of  this  honorable 
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court;. that  defendants,  the  Chattanooga  National  Bank 
and  the  Ohio  Valley  Banking  &  Trust  Co.,  be  required 
to  answer  as  garnishees,  and  fully  discover  what  debts, 
money  or  other  effects  of  defendants  A.  Waller  &  Co. 
were  inj  their  possession  and  control,  or  in  the  posses- 
sion anil  control  of  either  of  them  at  the  time  the  attach- 
ment inf  this  case  is  levied,  or  at  any  time  since,  and  they 
will  specify  the  kind  and  amount  of  such  property.  Let 
the  Chattanooga  National  Bank  be  enjoined  from  pay- 
ing over  1500  of  the  funds  in  its  possession,  if  it  has  so 
much  and  that  that  amount  be  held  subject  to  the  orders 
of  this  court  in  this  cause.  Let  the  defendant  the  Ohio 
Valley  Banking  &  Trust  Co.  make  answer  whether  or 
not  it  collected  as  holder  in  its  own  righjt  or  as  owner 
the  draft  paid  by  complainant  and  drawn  on  the  car- 
load  of  wheat  containing  the  shortage  described.  On 
final  hearing  grant  a  decree  against  defendants  A.  Wal- 
ler &  Co.  for  the  sum  of  f 388.44  with  interest  and  apply 
in  payment  thereof  the  property  attached,"  and  for  gen- 
eral relief. 

This  bill  was  filed  on  the  thirteenth  day  of  December, 
1899.  An  attachment  writ  was  issued  on  the  same  day 
and  returned  by  the  sheriff  with  the  following  indorse- 
ment :  ^^Came  to  hand  same  day  issued.  Executed  at 
11 :30  a.  m.  on  the  same  day,  by  levying  this  attachment 
on  the  property  described  in  complainant's  bill  and  the 
within  writ  and  serving  garnishment  on  the  Chatta- 
nooga National  Bank.  Copy  of  which  notice  is  here- 
with returned  as  exhibit  No.  1  as  part  of  this  return. 
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Garnishment  served  on  and  read  to  Chas.  L.  Lyerly, 
president  of  Chattanooga  National  Bank." 

Publication  was  duly  made  for  the  nonresident  de- 
fendants, notifying  thenv  to  appear  on  the  first  Monday 
in  February,  and  make  defense  to^e  bill. 

On  the  twenty-sixth  day  of  January,  1899,  the  Ohio 
Valley  ^Banking  &  Trust  Company  filed  its  plea  in 
abatement  in  the  following  language:  ^'The  defendant, 
the  Ohio  Valley  fianking  &  Trust  Co.,  as  garnishee 
herein,  49i>ecially  appearing  for  the  purpose  of  filing  a 
plea  to  the  jurisdiction  of  the  court,  for-  plea  in  abate- 
ment to  the  bill  in>  said  cause  says :  That  this  suit  is 
by  complainant  to  collect  an  alleged  debt  due  from  de- 
fendants A.  Waller  &  Co.,  nonresidents  of  the  state  of 
Tennessee,  to  complainant,  who  is  a  resident  of  Ten- 
nessee; that  the  defendant,  who  is  also  a  nonresident  of 
the  state  of  Tennessee,  is  sued  as  garnishee,  but  that  no 
personal  process  or*  written  notice  has  been  served  upon 
it  rquiring  it  to  answer  as  garnishee;  that  no  property 
debts  or  effects  of  defendants  A.  Waller  &  Co.  are 
sought  to  be  attached  in  its  hands  as  garnishee ;  that  the 
money  in  the  hands  of  the  Chattanooga  National  Bank 
and  the  only  property  attached  in  this  causey  is  not 
the  property  of  the  defendants  A.  Waller  &  Co.,  and  the 
court  can  acquire  no  jurisdiction  of  this  defendant  as 
garnishee  until  it  has  acquired  jurisdiction  of  the  prin- 
cipal defendants,  A.  Waller  &  Co.,  which  has  not  been 
done  by  serving  them  with  process  or  by  attachment  of 
their  property  and  publication  or  by  a  voluntary  ap- 
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pearance  on  their  part.  Wherefore  this  defendant  prays 
the  judgment  of  the  court  whether  as  garnishee  it  shall 
answer  further/'     Signed  and  sworn  to. 

On  the  same  day  the  Ohio  Valley  Banking  &  Trust 
Oo.  filed  its  answa*.  In  this  answer  it  admitted  that 
the  complainant  had  been  accustomed  to  buy  wheat 
from  A.  Waller  &  Company  prior  to  the  carload  alleged 
to  be  short ;  and  averred  that  defendant  had  on  several 
occasions^  prior  to  the  time  in  question,  cashed  for  de- 
fendant A.  Waller  &  Company  drafts  by  it  on  the  com- 
plainant,  to  which  drafts  were  attached  bills  of  lading 
for  wheat;  that  among  the  drafts  so  drawn  by  A.  W*^" 
ler  &  Company  on  complainant  and  discounted  by  the 
•defendant,  was  one  to  which  was  attached  a  bill  of  lad- 
ing for  one  carload  of  wheat,  purporting  to  weigh  64,200 
pounds,  as  alleged  in  the  bill;  that  defendant  knows 
nothing  of  the  shortage,  nor  whether  A.  Waller  &  Com- 
pany is  justly  indebted  to  the  complainant  in  the  sum 
•of  f388.44,  or  any  other  sum,  and  calls  for  proof  in  so 
tar  as  these  all^ations  affect  the  right  or  interest  of  the 
respondent ;  that  the  respondent  does  not  know  whether 
the  Chattanooga  National  Bank  has  ever  been  or  is  in- 
debted to  A.  Waller  &  Company,  but  "does  know  that" 
the  funds  "attached  in  this  cause  in  the  hands  of  said 
lank,  described  in  the  bill  as  proceeds  of  com  draft 
isent  by  this  defendant  to  said  Chattanooga  National 
Bank  and  paid  by  complainant,  is  not  the  property  of 
said  A.  Waller  &  Company  but  of  this  defendant." 
Continuing,  this  answer  says :    "This  defendant  denies 
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that  it  was  only  the  collecting  agency  of  A.  Waller  & 
Company^  in  secnring  the  payment  of  any  of  the  drafts 
described  in  the  bill,  but  avers  that  each  and  every  draft 
drawn  by  A,  Waller  &  Company  on  complainant  which 
was  forwarded  by  this  defendant  to  the  Chattanooga, 
National  Bank  and  paid  by  complainant  was  the  prop- 
erty of  this  defendant  Defendant  avers  that  it  never 
forwarded  any  of  said  drafts  as  the  collecting  agent  of 
A.  Waller  &  Company,  but  solely  on  its  own  account^ 
after  discounting  the  same  for  value  and  in  the  regular 
course  of  its  banking  business.  This  defendant  there- 
fore avers  that  the  fund  attached  in  this  cause  is  its 
own  property,  and  not  the  property  of  A.  Waller  & 
Company,  and  denies  that  the  complainant  has  any 
right  to  it  or  any  portion  of  it  to  satisfy  any  claim 
which  complainant  may  have  against  A.  Waller  &  Com- 
pany." The  answer  then  denies  that  the  complainant 
has  any  right  of  action  against  it  as  holder  or  indorsee 
of  the  particular  draft  to  which  it  is  allied  there  Was 
attached  a  bill  of  lading  for  more  wheat  than  was 
shipped,  and  thereupon  puts  in  the  plea  of  innocent  pur- 
chaser. 

On  the  tenth  of  February,  1900,  the  Chattanooga  Na- 
tional Bank  answered  as  follows:  "At  the  time  the 
attachment  was  issued  in  this  cause  and  was  served 
upon  it  it  had  in  its  hands  the  sum  of  five  hundred  dol- 
lars (1500)  which  had  been  paid  to  it  on  the  day  the 
attachment  was  served  by  the  Mountain  City  Mill  Com- 
pany, on  a  draft  drawn  on  said  company  by  A.  Waller 
&  Company  through  the  Ohio  Valley  Banking  &  Trust 
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Company,  one  of  the  defendants  herein;  ■  Said  draft' 
was  made  payable  to  the  order  of  said  Ohio  Valley 
Banking  &  Trust  Company  and  was  by  it  indorsed  and 
forwarded  in  the  r^ular  course  of  banking  business  to 
this  defendant,  Chattanooga  National  Bank, '  for  collec- 
tion. Said  draft  was  collected  by  said  bank  and  the 
money  placed  to  the  credit  of  the  Ohio  Valley  Banking 
&  Trust  Company,  when,  before  the  same  could  be  for- 
warded, it  was  to  the  extent  of  $500  iittached  as  afore- 
said. 

"This  defendant  further  says  that  it  does  not  know 
to  whom  the  said  sum  so  attached  belongs,  whether  to 
A.  Waller  &  Company  or  to  the  Ohio  Valley  Banking 
&  Trust  Company;  that  there  was  nothing  about  the 
transaction  to  indicate  whether  the  draft  upon  which 
said  money  was  collected  was  at  the  time  it  came  to  this 
defendant's  hands,  the  property  of  the  Ohio  Valley 
Banking  &  Trust  Company  or  whether  said  company 
was  simply  collecting  it  as  the  agent  of  A.  Waller  & 
Company.  Defendant  further  says  that  it  holds  said 
sum  of  five  hundred  dollars  (|500)  subject  to  such 
orders  as  the  court  may  make  with  reference  to  it." 

On  April  24, 1900,  the  complainant  set  down  the  plea 
of  the  Ohio  Vallqr  Banking  &  Trust  Company  for  ar- 
gument upon  its  sufficiency,  and  also  moved  to  strike 
it  out  on  the  following  grounds:  (1)  Because  if  true 
it  presents  no  ground  for  abating  the  suit  as  to  said 
defendant  (2)  Because  the  defendant's  said  plea  is 
overruled  by  its  answer.  (3)  Because  the  subject- 
matter  of  said  plea,  if  matter  in  defense  at  all,  should 
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be  presented  by  demurrer  to  the  bill  and  not  in  abate- 
ment to  the -suit" 

On  the  same  day  judgment  pro  confesao  was  taken 
against  A.  Waller  &  Company  upon  the  original  bill, 
after  they  had  failed  to  put  in  any  defense. 

On  May  7, 1900,  the  cause  was  heard  upon  the  motion 
to  strike  out  the  plea  of  the  defendant  Ohio  Valley 
Banking  &  Trust  Company^  and  resulted  in  the  court 
sustaining  the  motion.  Thereupon  the  complainant 
moved  the  court  for  leave  to  amend  its  bill  "so  as  to 
allege  that  said  defendant,  the  Ohio  Valley  Banking  & 
Trust  Company,  was,  at  the  time  the  bill  in  this  case 
was  filed,  and  is  still  indebted  to  A.  Waller  &  Company 
in  a  sum  sufficient  to  pay  the  debt  of  complainant  and 
costs  of  this  suit."     This  motion  was  also  allowed. 

On  the  sixteenth  day  of  May,  1900,  the  complainant 
filed  an  amended  bill.  This  bill,  after  setting  out  the 
substance  of  the  original  bill  or  nearly  so,  and  the  con- 
tents of  the  answer  of  the  Chattanooga  National  Bank, 
stated  the  following  matter  of  amendment,  namely: 
"That  at  the  time  its  original  bill  was  filed,  the  Ohio 
Valley  Banking  &  Trust  Company  was,  and  is,  indebted 
to  the  defendant  A.  Waller  &  Company,  in  a  sum  suffi- 
cient to  pay  the  debt  of  complainant  and  the  costs  of 
this  cause,"  This  bill  prayed  that  an  attachment  should 
issue  and  be  levied  upon  the  funds  in  the  hands  of  the 
Chattanooga  National  Bank  as  the  property  of  the  Ohio 
Valley  Banking  &  Trust  Company ;  that  said  defendant 
be  required  to  answer  as  garnishee,  and  an  attachment 
bond  was  filed  under  this  bill  and  a  new  attachment 
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was  issaed,  and  on  the  same  day  returned  by  the  sheriff 
with  the  following  indorsement:  ^^Came  to  hand  May 
16.  Executed  by  reading  and  making  known  the  con* 
tents  of  the  within  writ  of  attachment  and  serving  a 
copy  of  this  garnishment  on  C.  A.  Lyerly,  president  of 
the  Chattanooga  National  Bank.''    Dated  and  signed. 

Publication  was  made  under  this  attachment  bill, 
notifying  defendants  A.  Waller  &  Company  and  the 
Ohio  Valley  Banking  &  Trust  Company  to  appear  and* 
defend  on  the  first  Monday  in  August^  1900.  On  the 
16th  of  November,  1900,  the  Ohio  Valley  Banking  & 
Trust  Company  not  having  api)eared  or  made  defense 
to  the  amended  bill,  a  pro  confesso  was  entered  against 
it 

Proof  was  taken  in-^the  cause,  which  showed  beyond 
any  question  that  there  was  a  shortage  in  the  amount  of 
wheat  shipped  by  A.  Waller  &  Company  to  complain- 
ant, as  alleged  in  the  bill. 

On  the  8th  day  ot  May,  1901,  the  chancellor  heard  the 
cause  on  the  pleadings,  proof  and  order  pro  confesso. 
He  rendered  a  judgment  against  A.  Waller  &  Company 
for  the  amount  of  the  shortage  and  interest,  |419.51,  and 
the  costs  of  the  cause.  The  decree  then  proceeds:  "It 
is  further  decreed  that  defendant,  the  Ohio  Valley  Bank- 
ing &  Trust  Company,  is  indebted  to  A.  Waller  &  Com- 
pany in  a  sum  sufficient  to  pay  the  judgment  above  ren- 
dered, together  with  the  costs  of  this  cause  and  that  the 
fund  attached  in  the  hands  of  the  Chattanooga  National 
Bank  as  the  property  of  defendant  Ohio  Valley  Bank- 
ing &  Trust  Company,  garnishee, .  should  be,  and  is 
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hereby,  appropriated  to  the  paym^t  of  the  judgment 
and  costs  aforesaid.  The  defendant  Chattanooga  Na-- 
tional  Bank  is  ordered  to  pfey  into  thiscbnirt  the  sum 
of  1500,  attached  in  its  hands  as  the  property  of  defend- 
ant, arid  will  take  from  the  cl^k  and  master  a  receipt 
far  same,  which  shall  operate  as  a  full  discharge  of  the 
liability  to  both  defendants  on  account  of  said  fund.  It 
is  further  ordered  that  when  43iaid  fund  is  paid  into 
court  the  clerk  and  master  will  first  pay  the  costs  of  this 
cause,  and  will  then  pay  the  judgment  above  rendered. 
If  there  is  any  balance,  it  will  be  paid  to  the  Ohio  Val- 
ley Banking  &  Trust  Co.  or  its  attorney." 

Prom  this  decree  the  Ohio  Valley  Banking  &  Trust 
Company  prayed  an  appeal  and  has  ajssigned  errors. 
The  errors  assigned  are  as  follows":  "(1)  The  court 
erred  in  overruling  the  plea  in  abatement  of  the  defend- 
ant the  Ohio  Valley  Banking  &  Trust  Company,  to  the 
jurisdiction  of  the  court.  (2)  The  court  erred  in  ap- 
propriating the  money  of  said  defendant,  the  Ohio  Val- 
ley Banking  &  Trust  Company,  to  the  payment  of  the 
judgment  against  Waller  &  Company,  as  set  out  in  the 
final  decree.^^ 

Passing  for  the  present  a  special  discussion  of  the  as- 
signments of  error,  the  general  question  raised  and  dis- 
cussed in  the  briefs  of  counsel  is,  whether  an  indebted- 
ness belonging  to  one  nonresident  defendant,  owing  to 
him  by  a  resident  debtor,  can  be  garnisheed  by  a  com- 
plainant here,  on  the  ground  that  such  nonresident  is 
himself  a  debtor  to  another  nonresident  who  is  debtor 
to  the  complainant.     Thus  stated,  the  proposition  is 
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somewhat  confusing,  although  it  is  perhaps  stated  as 
plainly  as  it  can  be>  not  to  use  a  greater  number  of 
words.  However,  the  matter  seems  to  us  to  be  quite 
plain  when  reference  is  had  to  the  statute  under  which 
the  suit  is  brought;  and  inasmuch  as  the  defendant's 
counsel,  in  their  brief,  insist  that  this  statute  is  itself 
unintelligible,  we  shall  in  copying  it  interject  the  names 
of  the  parties  to  this  suit  to  indicate  the  manner  in 
which  we  think  it  applies.  This  will  effect  a  construc- 
tion of  the  statute,  and  give  the  meaning  which  we  un* 
derstand  it  to  have,  and  at  the  same  time  apply  it  to  the 
facts  of  this  case.  . 

The  section  is  5219  of  Shannon's  code,  and  is  as  fol- 
lows :  "When  any  person  or  persons  who  are  nonresi- 
dents of  the  state  [Ohio  Valley  Banking  &  Trust  Com- 
pany] have  any  choses  in  action,  or  any  other  property 
in  this  state,  [the  debt  due  from  Chattanooga  National 
Bank]  and  are  indebted  to  any  person  or  persons  who 
are  nonresidents  [A.  Waller  &  Co.],  and  the  last  na^ted 
nonresidents  [A.  Waller  &  Co.]  shall  be  indebted  to  any 
citizen  of  this  or  any  state  or  states  [Mountain  City 
Mill  Company],  it  shall  be  lawful  for  the  last  named 
creditor  or  creditors  [Mountain  City  Mill  Company], 
without  having  first  secured  a  judgment  at  law,  to  file 
a  bill  in  chancery  to  have  said  debts,  choses  in  action 
[amount  due  from  Chattanooga  National  Bank]  or 
other  property  attached,  and  the  person  or  persons  who 
owe  said  debts  [Chattanooga  National  Bank]  to  said 
nonresidents  [Ohio  Valley  Banking  &  Trust  Company] 

1  Tenn  Chan— (41) 
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and  the  person  or  persons  in  whose  possession  said 
choses  in  action  or  other  property  may  be  [Chattanooga 
National  Bank]  shall  be  made  defendants  to  the  bill.'' 
We  do  not  think  there  is  anything  in  the  first  assign- 
ment of  error,  nor  is  it  given  anything  more  than  a 
passing  notice  in  the  brief  of  defendant's  counsel.  The 
plea  was  to  the  original  bill.  Its  relation  to  that  bill 
will  be  seen  when  it  is  considered  that  the  defendant 
Ohio  Valley  Banking  &  Trust  Company  was  made  de- 
fendant to  that  bill  only  for  the  purpose  of  seeking  al- 
ternative relief.  The  original  bill  alleges,  first,  that  A. 
Waller  &  Co.  are  its  debtors  and  own  the  fund  in  the 
hands  of  the  Chattanooga  National  Bank,  which  is 
sought  to  be  attached,  then,  in  the  alternative:  "And 
if  the  draft  paid  by  complainant  belonged  to  said  Ohio 
Valley  Banking  &  Trust  Company,  then  it  is  also  justly 
indebted  to  complainant  in  the  sum  overpaid  on  the 
draft  as  hereinbefore  stated."  In  the  former  aspect, 
obviously  the  Ohio  Valley  Banking  &  Trust  Company 
had  no  concern  with  the  fund,  or  with  Waller  &  Co. ;  in 
the  latter  aspect  it  is  simply  the  debtor  of  the  complain- 
ant, and  its  funds  are  sought  to  be  attached  to  pay  its 
debt;  in  neither  aspect  (under  the  original  bill)  is  de- 
fendant Ohio  Valley  Banking  &  Trust  Company  sought 
to  be  subjected  as  garnishee  for  any  debt  it  might  have 
owed  to  Waller  &  Co.  So  it  is  perceived  that  the  plea 
in  abatement  is  not  at  all  applicable  to  the  case  made 
against  the  Ohio  Valley  Banking  &  Trust  Company  in 
the  original  bill,  and  hence,  even  if  true  in  all  respects, 
would  be  no  answer  to  that  bill  either  upon  the  matter 
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of  jurisdiction  or  otherwise.  We  therefore  overrule  the 
first  assignment  of  error. 

From  the  manner  in  which  we  have  constjued  the 
statute  under  which  the  rights  set  up  in  the  amended 
bill  are  asserted,  it  is  manifest  that  the  second  assign- 
ment must  also  be  overruled.  We  think  there  is  no 
doubt  about  the  meaning  of  the  statute,  and  that  it  is 
perfectly  intelligible,  and  that  the  case  we  have  before 
us  falls  directjy  under  it. 

It  is  insisted  by  the  defendant  Ohio  Valley  Banking  & 
Trust  Company,  that  the  statute  is  unconstitutional,  on 
the  ground  that  it  authorizes  the  taking  of  the  defend- 
ant's property  without  due  process  of  law.  We  do  not 
think  so.  It  is  a  general  public  law,  equally  binding 
upon  everybody  similarly  situated,  and  is  administered 
according  to  the  regular  course  of  judicial  proceedings 
established  in  the  state  for  the  use  of  all.  The  passage 
quoted  from  Reimers  v.  Scatico  Mfg.  Co.,  70  Fed.  Rep., 
573,  does  not  apply,  because  the  fund  sought  to  be 
reached  is  in  the  state,  in  the  hands  of  the  Chattanooga 
National  Bank,  the  agent  for  collection  of  the  Ohio  Val- 
ley Banking  &  Trust  Company.  So  being  in  the  state, 
in  the  hands  of  the  agent  of  the  Ohio  Valley  Banking 
&  Trust  Company,  and  the  latter  company  being  in- 
debted to  a  third  person  (A.  Waller  &  Co.),  and  that 
third  person  (A.  Waller  &  Co.)  being  indebted  to  a  citi- 
zen of  this  state  (the  complainant),  there  could  be  no 
constitutional  objection  to  a  statute  directing  that  all 
three  ( the  holder  of  the  fund  in  this  state,  the  nonresi- 
dent owner  of  that  fund,  and  the  person  to  whom  the 
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latter  was  indebted,  the  last  being  indebted  to  the  com- 
plainant) of  these  parties  shonld  be  brought  together 
by  the  complainant  in  a  litigation  over  the  fund,  and 
that  it,  the  fund,  should  be  disposed  of  according  to  tiie 
right  of  the  matter  by  the  substitution  of  credits  as  in- 
dicated. The  fund  is  within  the  state,  and  the  courts 
of  the  state  have  the  right  to  deal  with  it,  upon  giving 
notice  by  publication  in  due  form,  as  was  done  in  the 
present  case.  We  are  therefore  of  opinion  that  the  de- 
cree of  the  chancellor  should  be  affirmed  on  the  ground 
stated. 

The  complainant  also  insists  (although  it  did  not  ap- 
peal )  that  it  has  the  right  to  make  the  question  that  the 
Ohio  Valley  Banking  &  Trust  Company  is  liable  as  prin- 
cipal defendant,  because  the  money  for  which  the  suit 
was  brought  was  in  fact  collected  from  complainant  by 
the  banking  and  trust  company  referred  to,  which  was 
the  assignee  of  the  bill  of  lading,  and  as  such  the  owner 
of  the  car  load  of  wheat  which  was  so  short  in  its  meas- 
urement In  support  of  the  liability  asserted,  the  com- 
plainant refers  to  Landa  v.  Lattin  Bros.,  46  S.  W.  Bq[)., 
48,  and  Finch  v.  Oregg,  49  L.  R.  A.,  680.  On  the  other 
hand,  the  defendant  refers  to  7  Bax.,  458,  32  Mich.,  328, 
63  Ala.,  519;  12  Wall.,  187;  50  L.  B.  A.,  777.  We  do 
not  think  it  necessary,  however,  to  go  into  this  ques- 
tion, the  one  already  passed  upon  being  determinative 
of  the  case. 

Affirm  the  chancellor's  decree  with  the  costs  of  this 
court  and  of  the  court  below. 

The  other  judges  concur. 


APPEALS  REPORTS,  VOL.  1.  645 


Bailey  and  Wife  et  aZ.  v.  Rice  et  aL  ' 

(NASHVILLE.     FEBRUARY  16,  1903.) 

Affirmed  by  the  Snpreme  Court  without  modlflcatlon,  March  28,  190S. 

1.  TRUSTEE.  Removal.  Beneflciariet  May  Petition  For. 
Beneficiaries  of  a  trust,  whether  their  interest  is  vested  or  con- 
tingent, have  the  right  to  petition  for  the  removal  of  the  tnis* 
tee,  and,  a  statutory  ground  of  removal  being  shown,  the 
county  court  has  the  jurisdiction  and  power  to  act  in  the  mat- 
ter.    {Post,  pp,  650-662.) 

Cited:     27  Am.  &  Eng.  Enc.  L.,  1st  ed.,  289. 

Code  construed:     Shan.,  Sees.  5414-6422. 

Obiter:  The  court  is  of  opinion  that  the  county,  circuit  and 
chancery  courts  have  the  power  and  jurisdiction  to  remove 
trustees  upon  any  of  the  grounds  stated  in  section  5422  (Shan.) 
without  the  intervention  of  a  beneficiary.     (Post,  pp.  — .) 


FROM  MONTGOMERY. 
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Appeal    from   the   County   Court    of    Montgomery 
county. — C.  W.  Tyler,  County  Judge. 

Bailey  &  Lusk^  for  petitioners. 

H.  N.  Leeoh^  for  B.  L.  Rice. 
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Barton,  J. — This  is  a  proceeding  to  remove  the  de- 
fendant Bruce  L.  Kice,  as  trustee  of  a  certain  trust  cre- 
ated by  the  will  of  Mrs.  Mattie  C.  Beaumont,  who  died 
on  the  27th  of  June,  1889,  in  Montgomery  county,  leav- 
ing a  will  which  was  duly  probated.  The  question 
raised  in  the  case  as  now  before  us  is  one  of  jurisdiction, 
or  as  to  the  right  of  these  particular  complainants  to 
institute  and  maintain  this  suit. 

The  original  petition  was  filed  before  Hon.  C.  W. 
Tyler,  judge  of  the  county  court,  April  15,  1902,  by 
James  E.  Bailey  and  wife,  Lillian  B.  Bailey,  and  by 
James  E.  Bailey  as  next  friend  of  James  E.  Bailey,  Jr., 
Lillian  B.  Bailey,  Jr.,  and  Elizabeth  M.  Bailey.  The 
petition  shows  the  death  of  Mrs.  Mattie  C.  Beaumont 
on  the  27th  of  January,  1899,  and  that  she  left  a  will 
which  was  duly  probated.  The  third  item  of  the  will 
was  as  follows : 

"I  give  to  my  daughter  Laura,  in  addition  to  the  sum 
named  in  the  second  item,  the  sum  of  $10,000  until  her 
death  or  marriaga  This  sum  is  to  be  held  in  trust  and 
invested  by  my  executor  hereinafter  named,  or  his  suc- 
cessors, at  their  discretion,  in  some  interest  bearing  se- 
curity, and  the  income  from  the  same  is  to  be  paid  to  my 
said  daughter  Laura,  and  at  her  death  or  marriage  said 
sum  is  to  be  equally  divided  among  my  children  then 
living,  or  the  living  issue  of  any  child  or  children  who 
may  be  dead,  said  living  issue  to  represent  the  share  of 
such  child  or  children  who  may  be  dead,  the  shareB 
which  any  daughter  may  take  to  be  her  sole  and  sep- 
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arate  estate,  free  from  the  debts,  contracts  or  control  ol 
any  husband  she  may  have."  .  ^ 

The  petition  further  shows  that  Mrs.  Mattie  C.  Beau- 
mont left  surviving  her  the  following  children:  the  pe- 
titioner Lillian  B.  Bailey,  who  has  intermarried  with 
the  petitioner  James  E.  Bailey,  Addie  B.  Fulmer,  who 
has  intermarried  with  John  E.  Fuliner;  Sterling  F. 
Beaumont,  who  has  since  died  without  leaving  issue, 
and  Laura  Beaumont,  who  has  never  married.  It  is 
further  shown  that  the  petitioners,  James  E.  Bailey, 
Jr.,  Lillian  Bailey,  Jr.,  and  Elizabeth  M.  L.  Bailey  are 
the  only  children  of  petitioners  James  E.  and  Lillian'B, 
Bailey,  and  are  minors  under  the  age  of  twenty-one 
years,  having  no  regular  guardian,  and  that  John  E. 
Fulmer  and  Addie  Fulmer  have  only  one  child,  Edith 
B.  Fulmer,  who  is  also  under  the  age  of  twenty-one 
years  and  has  no  regular  guardian.  It  is  averred  that 
the  petitioners  and  Laura  Beaumont  are  all  residents 
of  Montgomery  county,  Tennessee,  and  that  Addie  B. 
Fulmer,  John  E.  Fulmer  and  Edith  B.  Fulmer  are  resi- 
dents of  Shelby  county,  Tennessee. 

It  is  further  averred  that  under  the  terms  of  said  will 
said  sum  of  f  10,000  was  left  in  trust  to  John  J.  West, 
as  executor  and  trustee,  the  income  to  be  paid  to  said 
Laura  Beaumont  during  her  life  or  until  her  marriage, 
and  at  her  marriage  or  death  to  be  equally  divided 
among  the  testator's  children,  or  the  issue  of  such  as 
might  be  dead,  and  it  is  alleged  that  the  petitioners  were 
beneficiaries  under  such  trust.  It  is  alleged  that  John 
•J.  West,  the  executor  and  trustee,  died,  and  that. one  A^ 
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B.  Oolson  was  appointed  trustee  and  administrator  de 
bonis  non  with  the  will  annexed;  that  on  January  9, 
1898^  Golson  resigned  as  trustee  and  administrator^  and 
Bruce  L.  Bice,  on  the  18th  of  September,  1898,  was  ap- 
pointed in  his  stead,  and  appeared  in  court  and  accepted 
said  appointment  and  qualified  as  trustee,  and  that 
thereupon  securities  approved  by  the  court,  the  princi- 
pal of  which  amounted  to  f  10,000,  were  turned  over  by 
said  Golson  to  said  Bice,  who  gave  him  his  receipt  there- 
for, and  that  Bice  received  and  held  the  securities  as 
trustee  under  the  will  of  Mrs.  Mattie  C.  Beaumont,  for 
thfe  said  Laura  B.  and  the  other  children  and  grand- 
children of  Mrs.  Mattie  C.  Beaumont.  It  is  further 
averred  that  about  September,  1901,  said  Bruce  L.  Rice 
removed  from  the  state  of  Tennessee,  and  is  now  no 
longer  a  citizen  or  resident  of  said  state,  but  is  a  resi- 
dent and  citizen  of  the  state  of  New  York,  and  peti- 
tioners say  that  on  that  account  they  have  the  right  to 
go  into  court  and  have  Rice  removed  as  trustee  and  a 
new  trustee  appointed,  and  relief  was  prayed  to  this 
eifect.     The  will  was  filed  as  an  exhibit  to  the  bill. 

Process  was  issued  as  to  the  resident  defendants,  pub- 
lication made  as  to  the  nonresident.  The  defendant 
Bruce  L.  Rice,  trustee,  appeared,  and  filed  an  answer 
and  admitted  that  he  was  a  nonresident,  but  insisted 
that  this  was  no  ground  for  a  new  trustee  to  be  ap- 
pointed. He  further  said  by  way  of  defense  that  peti- 
tioners have  no  such  interest  as  shown  in  the  petition 
as  entitled  them  to  intervene  and  obtain  the  relief 
sought 
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Pro  confesso  was  taken  against  the  other  defendants, 
Fulmer  and  wife  and  Lanra  Beaumont  The  cause  was 
heard  on  August  29,  1902,  and  the  judge  entered  an 
order  Temoying  the  trustee  on  the  ground  of  nonresi- 
denee,  'directing  and  decreeing  that  a  new  trustee  should 
be  appointed,  and  directing  Bruce  L.  Rice  to  turn  oyer 
to  the  trustee  all  the  funds  and  moneys  which  might 
be  found  due  on  an  accounting  which  was  ordered  to  be 
had  with  the  clerk.  From  this  decree  defendant  Bruce 
L.  Rice  has  appealed  and  assigned  error&  It  is  ad- 
mitted that  the  section  of  the  will  above  quoted  is  a  cor- 
rect copy  of  that  section,  and  all  that  it  is  necessary  for 
us  to  have  before  us  to  act  upon  the  question  raised. 
The  insistence  upon  the  part  of  defendant  is  that  the 
court  did  not  have  jurisdiction  to  make  this  removal, 
because  it  is  said  that  the  complainants  or  petitioners 
had  no  such  interest  in  the  subject-matter  of  the  trust 
as  would  entitle  them  to  intervene  and  seek  the  removal 
of  the  trustee.  It  is  insisted  that  the  interest  repre- 
sented by  petitioners  is  purely  a  contingent  interest, 
and  that  inasmuch  as  they  have  no  vested  interest  they 
are  not  entitled  to  be  heard  by  the  court;  that  only  those 
who  have  a  vested  interest  in  a  trust  have  a  right  to  be 
heard  and  to  ask  for  the  removal  of  the  present  trustee. 

On  the  other  hand,  petitioners  insist  that  they  have 
a  vested  interest,  and  that  in  any  event  if  their  interest 
is  only  contingent,  they  have  the  right,  under  the  pro- 
visions of  the  code,  to  intervene  in  this  case  and  have 
-the  trustee  removed  on  account  of  his  removal  from  the 
'Stata 
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The  provisions  of  the  code  which  relate  to  this  sub- 
ject are  as  follows : 

Code,  sec.  3648  (Shannon,  sec.  5414),  provides:  "The 
chancery,  circuit  and  county  courts  have  concurrent 
jurisdiction  to  accept  the  resignation  of  ti-ustees,  or  to 
remove  and  appoint  trustees  under  the  provisions  of  this 
chapter." 

Section  5415 :  "The  proceedings  in  either  case  should 
be  in  the  county  or  district  in  which  the  trustee  or  bene- 
ficiary or  some  one  of  them,  resides,  or  in  which  some 
portion  of  the  trust  fund  is  found,  and  in  the  court  hav- 
ing charge  of  the  fund,  or  before  whom  the  trustee  has 
qualified  or  given  bond." 

So  it  will  be  seen  that  no  question  is  or  can  be  made 
as  to  the  general  jurisdicton  of  the  couiity  court,  or  as 
to  the  local  jurisdiction  in  this  particular  case. 

Section  5416  provides  that  a  trustee  may  resign  by 
mere  motion  in  open  court,  etc.;  section  5417  that  he 
may  resign  and  surrender  his  trust  on  petition,  etc.; 
section  5418  provides  for  notice  to  beneficiaries  as  to 
settlements;  section  5419  for  a  regulation  and  settle- 
ment on  resignation  or  removal;  section  5420  provides 
that  the  court  may  permit  the  resignation  if  satisfied  it 
is  right  and  proper ;  section  5421  provides  that  a  trustee 
may  be  removed  upou  mere  motion  where  he  is  present 
in  person. or  by  counsel  and  avers  no  sufficient  objection. 

Section  5422  (old  Code,  sec.  3556),  provides:  "He 
may  also  be  removed  upon  application  by  petition  by 
any  one  or  more  of  the  beneficiaries  when  he  fails  or  re- 
fuses to  act  as  trustee^  (2)  when  he  has  violated  or 
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threatened  to  violate  his  tiust,  (3)  when  he  has  removed 
from  the  state^  (4)  when  he  is  insolvent  and  there  is 
reason  to  fear  loss  on  that  account,  (5)  for  other  good 
cause. 

The  following  sections  provide  that  a  petition  shall 
state  the  grounds,  and  for  publication  or  service  on  the 
defendant,  etc. 

Now,  the  point  of  the  defense  is  that  while  this  pur- 
ports to  be  a  petition  filed  by  the  beneficiaries,  that  as 
a  matter  of  fact  the  complainants  are  not  beneficiaries 
within  the  meaning  of  this  statute,  as  it  is  insisted  that 
their  interest  is  purely  contingent. 

The  petitioners  are  children  and  grandchildren  of  the 
testator,  and  if  any  of  them  shall  be  alive  upon  the  death 
or  marriage  of  the  first  beneficiary,  Laura  Beaumont, 
then  they  will  be  entitled  to  the  benefits  of  the  trust, 
together  with  others  of  their  class. 

We  do  not  deem  it  necessary  to  pass  upon  the  charac- 
ter of  the  estate  which  the  petitioners  have,  as  we  are 
of  the  opinion  that,  whether  their  estate  be  treated  as 
one  vested  subject  to  be  divested,  or  as  purely  contin- 
gent, they  are  still  beneficiaries  in  the  sense  of  the  stat- 
ute, and  have  the  right  to  have  the  trust  protected  and 
its  funds  preserved. 

It  is  stated  to  be  the  general  rule  that  in  suits  aflfect- 
ing  trusts  that  all  persons  .whose  rights  or  interests  are 
liable  to  be  affected  by  a  proceeding  shall  be  joined  as 
parties.    Am.  &  Eng.  Enc.  L.,  vol.  27, 1st  Ed.,  289. 

Indeed,  we  are  of  the  opinion  that  under  the  power 
and  jurisdiction  given  to  the  county^  circuit  and  chan- 
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eery  courts  upon  this  matter,  that  the  courts  have  power 
and  jurisdiction  to  remove  trustees  upon  any  of  the 
grounds  stated  in  section  5422  without  the  intOTventlon 
of  any  beneficiary.  We  take  it  to  be  the  duty  of  courts 
to  protect  trust  funds  within  their  jurisdiction,  and  to 
keep  such  funds  and  the  custodians  of  them  sufficiently 
within  their  power  and  jurisdiction  so  as  to  at  all  times 
be  able  to  protect  the  trust 

We  are  therefore  of  the  opinion  that  the  county  judge 
of  Montgomery  county  did  have  power  and  jurisdiction 
in  this  matter,  that  there  is  no  error  in  the  decree  of 
the  county  judge,  and  the  same  is  affirmed  with  costs 
and  the  cause  is  remanded  to  the  end  that  the  account- 
ing ordered  by  the  court  may  be  had. 

All  concur. 
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(KNOXVILLE.     OCTOBER  21,   1901.) 

Not  appealed  to  the  Supreme  Court 


1.    LANDLORD  AND  TENANT.    Repairs.    Landlord  not  bound  to 

Make,  When. 
The  landlord  is  not  bound  to  make  repairs  of  leased  premises  by 
reason  of  the  fact  that  In  the  lease  certain  Initial  repairs  were 
agreed  upon  and  were  made  by  him;  that  the  lease  bound  the 
lessees  to  return  the  premises  In  as  good  order  as  when  re- 
celyed,  "ordinary  wear  and  tear  and  natural  decay  excepted/' 
and  also  bound  them  not  to  "undertake  any  repairs  or  altera- 
tions on  the  premises  without  the  written  consent  of  the  les- 
sor."    iPost,  pp.  664-666.) 

Cited:  Banks  v.  White,  1  Sneed,  613-616;  18  Am.  ft  Bng.  Enc. 
L.  (2d  Ed.),  215,  217. 

2.  SAME.  Landlord  does  not  Render  Premises  Untenantable, 
When. 
Premises  are  not  made  untenantable  by  the  act  of  the  landlord 
where  the  matters  complained  of  are  the  result  of  ordinary 
wear  and  tear  and  natural  decay  which  the  landlord  Is  not 
bound  to  repair  and  of  changes  made  which  are  acquiesced  In 
by  the  lessee.     {Post,  pp,  657-663,  666.) 

8.   SAME.     Eviction.     None,  When. 

Where  everything  In  the  way  of  changes  made  by  a  lessor  on 
leased  premises  was  done  with  the  acquiescence  and  consent 
of  the  lessee,  there  Is  no  eviction  effected  thereby,  although 
the  space  usable  by  the  lessee  is  decreased  by  said  changes. 
{Post,  pp.  660-663,  666,  667.) 

Cited  and  distinguished:     Hayes  r.  Ferguson,  15  Lea  1-10. 
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FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  county. 
-T.  M.  McCoNNELL,  Chancellor. 

J.  M.  Tbimble,  for  complainant. 
Pritchard  &  SiZER,  for  defendants. 


Neil,  J. — Bill  filed  to  collect  installments  of  rentr 
under  a  lease;  defense  that  complainant  had  agreed  in 
the  lease  contract  to  make  repairs,  and  had  failed  to  do 
so,  whereby  the  premises  became  untenantable,  and  the 
lessee  was  for  this  reason  compelled  to  abandon  them;: 
also  that  lessee  had  been  evicted  by  the  lessor  from  a 
material  part  of  the  land,  and  the  lessor  had  thereby 
forfeited  the  right  to  the  contract.  The  chancellor  de- 
creed in  favor  of  the  complainant,  and  the  defendant 
appealed  and  has  assigned  errors. 

The  facts  are  as  follows :  On  the  2nd  day  of  March,. 
1895,  the  complainant  leased  for  the  term  of  five  years, 
to  the  defendant,  in  writing,  the  two-story  frame  build- 
ing at  No.  609  East  Ninth  street,  Chattanooga,  "to- 
gether with  the  right  to  use  the  space  adjoining  the 
building  on  the  east  for  a  driveway  or  entrance  from  the 
street;  .  .  .  the  said  property  to  be  used  as  a  car- 
penter and  machine  shop,"  and  not  otherwise;  "lessees 
shall  have  the  privilege  of  replacing  the  present  roof 
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with  a  flat  tin  roof  jbA  their  own  expense^  the  old  roof  to 
be  theirs ;"  "the  lessee  to  pay  f  12.50  per  month  as  rental, 
and  to  take  good  care  of  the  premises  and  return  the 
same,  at  the  expiration  of  said  time,  in  as  good  order  as 
received,  ordinary  wear  and  tear  and  natural  decay  ex- 
cepted, unless  destroyed  by  lightning  or  other  natural 
cause,  or  fire  not  caused  by  default ;  •  .  .  The  prem- 
ises shall  not  be  underlet  for  the  term  in  whole  or  part, 
or  transferred  without  the  written  consent  of  the  les- 
sor." 

Before  the  term  was  out,  that  is,  in  February,  1896, 
a  new  contract  was  entered  into,  whereby  there  was 
leased  to  the  defendant  by  the  complainant,  for  the  term 
of  five  years,  from  March  1, 1896,  to  be  used  in  the  same 
way,  the  same  property  above  described,  lot  609,  with 
the  right  to  use  the  driveway  on  the  east  side,  "also  the 
rear  31 1-2  feet  of  the  lot  in  the  rear  of  No.  611,  East 
Ninth  street,  and  adjoining  No.  609  on  the  east;  the  les- 
see agrees  to  erect  on  the  rear  of  these  lots  an  addition 
to  the  present  shop,  31 1-2  feet  by  49  feet,  two  stories, 
and  cover  the  present  shop  and  the  new  one  with  iron 
roofing.  When  said  building  is  completed,  lessor  agrees 
to  pay  f  175  toward  the  cost  thereof,  and  the  lessees 
agree  to  pay  the  remainder  of  the  cost  of  all  improve- 
ments, and  the  same  shall  belong  to  the  lessor  and  re- 
main on  the  lot  at  the  expiration  of  this  lease.''  The 
rental  for  this  was  |18  per  month.  "The  lessee  is  also 
hereby  granted,"  continues  the  instrument,  "the  option 
to  lease  the  cottage  at  No.  611  adjoining,  at  f  6  addi- 
tional per  month,  to  be  paid  in  the  same  manner,  lease 
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to  expire  at  the  same  time.  .  .  .  The  lessees  also 
bind  themselves  to  take  good  care  of  the  premises,  and 
return  the  same  at  the  expiration  of  said  time  in  as  good 
order  as  received,  ordinary  wear  and  tear  and  natural 
decay  excepted,  unless  destroyed  by  lightning  or  other 
natural  cause,  or  fire  not  caused  by  default.  .  .  . 
The  premises  shall  not  be  underlet  for  the  term,  in  whole 
or  in  part,  assigned  or  transferred,  without  the  written 
consent  of  the  lessor.  The  lessees  shall  not  undertake 
any  repairs  or  alterations  on  the  premises  without  the 
written  consent  of  the  lessor.  The  lessor  shall  not  be 
held  liable  for  the  cost  of  any  repairs  or  alterations 
made  by  or  for  the  lessees."  There  was  on  the  part  of 
the  lessor  a  covenant  that  the  lessee  should  have  quiet 
possession  of  the  property  during  the  term,  and  an 
agreement  on  the  part  of  the  lessee  that  he  would  do 
nothing  that  would  increase  the  insurance  on  the  prop- 
erty. The  foregoing  are  all  the  parts  of  the  lease  con- 
tract necessary  to  be  set  out. 

The  lessor  paid  the  f  175  on  the  3rd  day  of  March, 
189$.  The  lessees  had  gone  in  under  the  contract  of 
1895,  and  continued  thereunder  until  that  of  1896  was 
made,  and  then  held  under  that  contract.  The  improve- 
ments contemplated  in  the  foregoing  instrument  were 
made,  and  the  defendant  paid  the  rent  as  stipulated,  at 
|18  per  month  until  December  1,  1896,  at  which  time 
they  availed  themselves  of  the  option  above  mentioned, 
and  took  possession  of  the  cottage  at  No.  611,  and  rent 
began  from  that  date  at  the  rate  of  |24  per  month.  They 
paid  this  rent  down  to  May  1,  1900,  when  they  refused 
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to  pay  anything  more.  Thereupon  the  bill  was  filed, 
August  4,  1900,  to  recover  the  installments  for  May, 
June  and  July,  in  all  |72. 

When  the  lease  of  1895  was  entered  into  the  property 
was  supposed  to  be  tenantable,  but  it  was  afterwards 
found  to  be  dangerous,  owing  to  the  height  of  the  roof, 
making  the  building  unsafe  in  windy  weather.  This, 
howev«*,  was  remedied  under  the  contract  of  1896,  at  a 
cost  of  f325  to  f350,  by  the  joint  contributions  of  the 
lessees  and  lessor,  the  latter  furnishing  the  f  175  above 
mentioned,  and  the  lessees  the  remainder.  When  these 
repairs  and  improvements  had  been  made,  the  property 
was  then  suitable  for  the  use  for  which  it  had  been 
leased — that  is,  a  carpenter  and  machine  shop.  The  de- 
fendants continued  to  occupy  the  machine  shop,  as  a 
machine  shop,  down  to  about  November  15,  1900,  at 
which  time  they  moved  out,  and  went  into  a  building 
of  their  own.  At  this  time,  however,  by  natural  decay 
the  building  had  become  almost  untenantable,  it  having 
been  originally  a  very  poor  and  cheap  structure.  The 
house  had  been  originally  built  on  sills  resting  on  brick 
pillars,  but  at  the  date  we  are  now  speaking  of,  and  for 
some  eight  months  prior  thereto,  the  sill  had  become  so 
rotten  that  the  studding  was  standing  on  the  ground. 
By  reason  of  this  sill  rotting  out,  the  defendants  could 
not  put  any  machinery  on  the  west  side  of  the  building. 
The  condition  of  this  sill  also  rendered  that  side  of  the 
house  unfit  for  piling  material  on,  because  it  could  not 
bear  the  weight.    The  roof  also  became  very  leaky,  thus 

1  Tenn  Chaii->(42) 
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frequently  damaging  defendants'  work  over  night,  as  a 
new  leak  would  spring  almost  anywhere,  and  one  could 
not  tell  at  just  what  point  to  leave  the  work,  with  as- 
surance that  it  would  be  found  dry  next  morning,  if 
there  should  be  a  shower  during  the  night.  The  weather- 
boarding  was  also  dropping  oflE  in  places.    By  reason  of 

• 

the  rotten  condition  of  the  sill,  the  defendants  were  de- 
prived of  the  use  of  about  three  hundred  feet  of  floor 
space,  which  they  needed  in  their  business.  With  the 
loss  of  this  space  the  building  was  not  well  available  for 
defendant's  uses — ^that  is,  a  machine  and  carpenter  shop. 
The  condition  of  the  sill  gave  the  building  a  constant 
tendency  to  settle.  One  effect  of  this  was  that  defend- 
ants had  to  move  their  swing-saws  from  that  side  of  the 
building,  because,  owing  to  the  settling  of  the  building, 
they  could  not  keep  the  saw  in  alignment.  The  condi- 
tion of  the  weatherboarding  and  of  the  roof  was  the  re- 
sult of  natural  or  ordinary  wear  and  tear.  The  roof, 
however,  now  complained  of  by  defendants,  was  put  on 
by  themselves  in  March,  1896.  It  was  a  standard  iron 
roof,  and  was  kept  reasonably  well  painted  by  the  de- 
fendants. 

During  the  years  which  had  elapsed  since  the  lease 
had  been  entered  upon,  the  defendants'  business  had 
grown  to  such  proportions  that  the  premises  leased  by 
them  from  the  complainants  were  no  longer  fitted  for 
their  work  because  not  large  enough,  to  say  nothing  of 
the  dilapidated  condition  of  the  property.  Therefore, 
in  the  fall  of  1899,  the  defendants  informed  the  com- 
plainants of  their  purpose  to  go  into  a  building  of  t!ic:r 
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own,  and  desired  to  be  relieved  of  the  rental  contract  by 
the  payment  of  the  rent  at  the  rate  of  f  15  per  month. 
The  complainant  declined  to  agree  to  this,  but  did  agree 
to  allow  the  defendants  to  sublet  the  property,  if  they 
could  find  a  suitable  tenant  Among  the  reasons  given 
by  the  defendant  at  this  time  for  leaving  the  property 
were,  that  their  business  had  outgrown  their  present 
quarters ;  that  it  cost  a  great  deal  to  remove  the  sawdust 
and  shavings;  that  they  could  not  give  them  away  or 
get  them  hauled  off  without  considerable  expense;  that 
they  were  using  an  electrical  motor  in  their  then  quar- 
ters, but  in  the  new  quarters  would  use  steam,  and  could 
use  their  refuse  for  fuel.  ' 

Up  to  this  time,  and  until  the  defendants  had  deter- 
mined upon  new  quarters,  there  had  been  no  complaint 
of  the  condition  of  the  shop.  After  that  time,  however, 
there  were  coihplaints.  Along  about  February,  1900, 
complaint  was  made  about  the  sill^{«  complainant  said 
he  would  see  about  it,  but  did  nothing.  After  that  time, 
complaints  were  frequently  made  about  the  condition  of 
the  property,  but  nothing  specific  was  said.  No  special 
complaint  was  made  concerning  the  roof  or  the  weather- 
boarding,  or  anything  else,  nor  was  the  complaint 
about  the  sill  pressed  or  specifically  referred  to  after 
the  first  complaint  made  upon  that  subject.  These  com- 
plaints were  then  made  rather  as  counter-blasts  to  the 
complainant's  demands  for  rent  from  time  to  time. 
However,  the  condition  of  the  weatherboarding  was  ob- 
vious to  any  one  who  would  look,  likewise  the  condition 
of  the  sill  was  easily  observable.     Still,  the  defendants 
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continued  to  pay  rent  down  to  May  1, 1900.  Aft«  that 
time  they  refused  to  pay  rent  on  the  shop,  but  kept  pos- 
session until  November  15,  1900,  on  which  date  they 
vacated  the  shop  and  removed  into  their  new  quarters. 
They  still,  however,  retained  the  cottage  by  a  tenant, 
and,  so  far  as  this  record  shows,  kept  that  possession 
until  the  close  of  the  term. 

It  does  not  appear  that  the  complainant  ever  assented 
to  the  defendant's  abandonment  of  the  shop.  On  the 
contrary,  the  complainant  all  along  refused  to  absolve 
the  defendants  from  their  obligation  as  tenants.  He  was 
willing  to  accept  a  satisfactory  tenant  in  the  place  of 
the  defendants  if  they  could  supply  one,  but  none  was 
found  to  take  their  place.  So  the  matter  stood  at  the 
beginning  of  the  present  suit. 

The  facts  specially  applicable  to  the  cottage  and  to 
the  driveway  are  as  follows :  The  driveway  was  on  the 
east  side  of  the  shop,  and  at  the  date  of  the  lease  of  1895 
was  about  eight  feet  wide.  The  entrance  to  it  was  from 
Ninth  street.  The  cottage  was  on  the  other  side  of  this 
driveway  and  at  the  times  just  referred  to  eight  feet  dis- 
tant from  the  shop,  thus  leaving  the  driveway  a 
passage  of  eight  feet  in  width  between  the  shop 
and  the  cottage.  While  the  first  lease,  that  of 
1895,  was  running,  and  which  did  not  include 
the  cottage,  the  complainant  moved  the  cottage  over 
onto  the  driveway  two  or  three  feet,  stating  at  the  time 
that  a  portion  of  the  cottage  stood  on  the  adjoining  land 
of  a  stranger.  This  made  the  driveway  two  or  three 
feet  narrower.    This  was  the  first  notice  that  the  de- 
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fendant  had  that  the  cottage  did  not  at  first  stand 
wholly  on  complainant's  land^  but  at  that  time  defend- 
ants were  not  interested  in  the  cottage,  not  having  it 
under  lease.  They  wa^  however,  interested  in  the 
driveway,  but  made  no  complaint  of  its  narrowing,  and 
subsequently  accepted  the  second  lease  with  the  drive- 
way in  its  then  narrowed  condition.  After  tiiis  time, 
and  on  December  1,  1896,  the  defendants  took  the  coj;* 
tage  under  the  option  given  them  on  that  subject  by  the 
lease  contract  of  1896.  After  they  had  so  taken  posses- 
sion another  change  was  made  in  the  cottage,  as  follows : 
niere  wafi  a  projection  on  the  side  of  the  cottage,  an 
extension,  consisting  of  a  4x10  pantry  and  closet  or 
store-room.  This  stood  upon  the  land  of  an  adjoining 
owner,  who  sold  his  land  to  persons  who  wished  to  im- 
prove it.  Therefore  the  projection  had  to  be  removed. 
The  complainant  consulted  with  Mr.  Becking,  the  chief 
manager  of  defendant's  business,  and  he  made  various 
suggestions,  but  no  objections.  After  this  consultation 
with  Mr.  Becking,  and  after  he  had  failed  to  express 
any  objection,  this  small  projection  was  removed  from 
the  adjoining  land  and  attached  to  the  rear  of  the  cot- 
tage on  the  complainant's  land,  giving  the  same  amount 
of  space  as  before,  and  allowing  the  adjoining  property 
to  be  improved.  Mr.  Becking,  however,  was  not  advised 
when  the  actual  work  of  making  the  change  would 
begin,  and  so,  without  knowing  that  the  work  was  in 
progress,  came  to  his  business  one  morning  and  found 
the  workmen  engaged  in  tearing  down  the  projection. 
This  was  the  first  that  he  knew  of  the  actual  date  for 
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the  beginning  of  that  work,  but,  as  stated,  he  had  been 
consulted  about  the  matter  beforehand,  and  knew  that 
it  was  to  be  done,  and  made  suggestions  in  connection 
therewith,  and  voiced  no  opposition  thereto,  although  it 
does  not  appear  that  he  in  express  terms  made  any 
agreement  upon  the  subject.  While  the  workmen  were 
still  engaged,  the  complainant  appeared,  and  again 
talked  with  Mr.  Becking,  saying  that  the  projection  had 
to  come  down,  and  that  he  could  put  it  in  the  rear  of 
^he  building.  He  was  very  emphatic  that  the  two 
closets,  or  pantry  and  closet  (which  had  been  used  by 
defendants  for  glass  storage)  had  to  come  down.  It 
does  not  appear  that  defendant  made  any  objection  on 
this  occasion,  any  more  than  when  the  matter  was  first 
talked  of.  The  closet  and  pantry  were  never  put  back 
in  their  original  condition;  but  were  merely  set  up 
against  the  building  opposite  a  window,  through  which 
defendant's  servants  had  to  climb  to  get  anything  in  or 
out.  However,  the  defendant  accepted  the  change  in 
this  form  and  continued  to  use  the  cottage  and  this 
changed  projection.  The  change  left  the  two  closet 
doors  very  poorly  fitted,  so  much  so  that  one  could  pass 
his  hand  through  under  the  door  and  on  the  side  of  it. 
This  defect,  however,  was  repaired  after  defendant 
ceased  to  occupy  the  main  building  or  shop.  That  part 
that  had  been  originally  removed  was  plastered  by  the 
defendant,  and  a  doorway  put  into  it.  The  complain- 
ant also  then  put  a  new  roof  on  the  cottage.  This  lattar 
repairing  was  rendered  necessary  by  the  fact  that  at  the 
time  the  closet  and  pantry  (the  projection  on  the  ad- 
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joining  land)  were  removed,  in  order  to  give  the  adjoin- 
ing owner  the  full  use  of  his  land,  the  complainant,  for 
the  same  reason,  had  the  eaves  of  the  cottage  sawed  off 
on  the  eastern  side  as  they  projected  over  on  the  adjoin- 
ing owner.  This  sawing,  and  some  work  done  in  chang- 
ing the  chimneys,  and  the  workmen  tramping  over  the 
roof,  impaired  it  so  that  it  leaked  and  had  to  be  re- 
paired. This  repairing  was  done  some  eighteen  months 
after  the  injury,  along  with  the  other  repairs  above  men- 
tioned, and  was  done  at  the  request  of  the  defendant.^ 
At  the  time  the  defendant  leased  the  cottage,  as  already 
stated,  they  did  not  know  that  any  part  of  it  jutted  over 
upon  the  land  of  the  adjoining  owner.  However,  they 
made  no  objection  when  the  fact  was  disclosed  and  the 
changes  above  referred  to  were  made,  but  kept  the  prop- 
erty, and  used  it  with  the  changes  made,  above  re- 
ferred to. 

After  the  defendant  moved  its  business  into  its  new 
building,  it  still  kept  a  tenant  in  the  cottage,  using  it 
as  a  residence.  We  infer  from  the  testimony  that  this 
tenant  was  still  in  possession  of  the  property  when  the 
present  suit  was  begun. 

Pending  the  cause  in  the  court  below,  an  agreement 
was  made  by  the  parties,  for  the  purpose  of  preserving 
the  property  in  controversy,  that  complainant  Olmstead 
should  take  possession  of  it,  rent  it  out,  collect  the  rents, 
and  make  necessary  repairs ;  that  he  should  keep  a  sep- 
arate account  of  the  moneys  so  received  and  expended, 
and  in  the  event  that  the  cause  should  be  decided  in  his 
favor,  that  he  should  credit  the  amount  so  received  (less 
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any  repairs  tor  which  tenant  would  be  liable)  upon  his 
decree;  but  that  if  the  cause  should  be  determined  in 
favor  of  the  defendant,  then  the  rents  should  belong  to 
the  complainant  and  no  account  should  be  made  thereof. 
It  was  further  agreed  that  the  agreement  should  not 
prejudice  the  rights  of  either  party. 

The  chancellor  decreed  that  the  defendant  was  liable 
for  the  three  months  rent  sued  for  and  interest,  but  gave 
him  credit  for  the  rents  received  under  the  forgoing* 
|igreement,  and  thus  reduced  the  recovery  to  f52.74,  for 
which  he  rendered  a  decree  in  favor  of  the  complainant^ 
together  with  the  costs  of  the  cause. 

The  errors  assigned  by  the  defendant  are  as  follows : 

"1.  The  lease  bound  the  landlord  and  not  the  tenant 
for  such  repairs  as  were  due  to  ^ordinary  wear  and  tear 
and  natural  decay.' 

"2.  The  premises  were  made  untenantable  by  the  act 
of  the  landlord,  and  the  tenant  was  by  the  act  of  the 
landlord  forced  to  withdraw  and  surrender  the  posses- 
sion. 

"3.  The  landlord  ousted  the  tenant  of  a  material 
part  of  the  premises,  and  the  tenant  was  thereby  dis- 
charged from  his  obligation  to  pay  the  rent,  and  the 
landlord's  right  to  sue  for  rent  was  by  this  act  lost." 

As  to  the  first  assignment:  It  is  conceded  that  the 
law  does  not  imply  any  warranty  on  the  part  of  the  les« 
sor  as  to  the  continuing  condition  of  the  property  de- 
mised, or  that,  if  the  property  should  not  remain  in  the 
same  condition  in  which  it  was  when  leased,  the  lessee 
may  abandon  the  premises  and  avoid  rent;  and  so  are 
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the  authorities.  Banks  y.  White,  1  Sneed,  613-61& 
Hence  there  is  no  implied  obligation  that  the  lessor 
shall  repair 'if  the  property  shall  fall  into  decay^  18  Am. 
&  Eng.  Enc.  L.  (2  Ed.),  p.  215,  217.  But  it  is  insisted 
that  the  lessor  was,  under  terms  of  the  leas^  bound  to 
repair.  We  conftess  that  upon  the  closest  scrutiny  we 
have  been  unable  to  discover  any  such  obligation  as- 
sumed by  the  lessor  in  tie  lease  writing ;  but  the  defend- 
ant undertakes  to  deduce  it  from  three  considerations, 
viz. :  first,  that  certain  initial  repairs  were  agreed  upon, 
and  were  made;  secondly,  that  the  contract  contained 
a  clause  that  the  lessees  should  take  care  of  the  premises, 
and  return  them  at  the  expiration  of  the  term,  "ordi- 
nary wear  and  tear  and  natural  decay  excepted."  and, 
thirdly,  a  clause  that  the  lessees  should  not  "undertake 
any  repairs  or  alterations  on  the  premises  without  the 
written  consent  of  the  lessor."  We  are  unable  to  see 
how  these  points,  taken  either  singly  or  as  a  whole, 
could  have  any  such  consequence  as  that  insisted  upon. 
The  initial  repairs  were  agreed  upon,  and  were  done. 
That  ended  that  matter.  There  could  be  no  implication 
from  this  that  the  lessor  would  keep  the  property  in 
that  condition.  In  this  aspect  of  the  matter,  the  case 
would  fall  under  the  general  rule  already  stated.  There 
could  be*  no  difference  between  letting  a  house  in  the 
same  condition  it  had  when  the  lessor  and  lessee  began 
their  negotiations  and  letting  it  in  a  condition  agreed 
upon  after  negotiations  begun,  the  house  being  put  into 
the  agreed  condition,  and  no  question  being  made  there- 
under.    In  either  event,  it  falls  under  the  rule  that  the 
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lessor  does  not  impliedly  coyenant  that  the  property 
shall  remain  in  a  given  condition.  As  to  the  second 
point,  it  was  only  meant  that  on  return  of  the  property 
at  the  expiration  of  the  lease,  the  lessees  should  not  be 
bound  to  make  good  such  deterioration  as  should  arise 
from  ordinary  wear  and  tear  and  natural  decay.  It 
does  not  seem  that  any  amount  of  reasoning  could  make 
the  matter  clearer  than  the  mere  statement  of  it.  As 
to  the  third  point,  that  point  was  evidently  insisted 
upon  to  guard  against  the  forfeiture  of  insurance  upon 
the  property  that  might  be  caused  from  the  increased 
risk  that  would  arise  from  the  making  of  repairs.  There 
is  a  clause  in  the  contract  to  the  efifect  that  the  defend- 
ants shall  do  nothing  to  increase  the  insurance  upon  the 
property,  and  that  if  they  do,  and  the  insurance  is  lost, 
then  the  defendants  are  themselves  to  be  insurers.  There 
can  be  no  doubt  that  the  clauses  referred  to  were  put 
in  to  cover  this  phase  of  the  matter.  If  the  defendants 
had  asked  the  lessor  for  permission  to  make  reasonable 
repairs,  and  that  permission  had  been  refused,  and  the 
property  could  not,  for  want  of  the  repairs,  be  used,  a 
different  question  would  arise.  But  no  such  defense  is 
shown  in  this  case.  Our  conclusion  is,  there  is  nothing 
in  the  first  assignment  of  error,  and  it  is  overruled. 

The  second  assignment  raises  a  question* of  fact, 
which  has  already  been  disposed  of  in  our  findings  of 
fact,  and  is  shown  to  be  not  well  taken,  and  is  therefore 
overruled. 

The  third  assignment  is  likewise  not  well  taken,  and 
is  overruled.    The  reference  in  the  brief  upon  this  sub- 
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ject  is  to  the  cottage.  Even  if  all  that  is  said  upon  that 
subject  in  the  brief  were  well  founded  in  the  record,  the 
allied  ouster  from  the  cottage  probably  would  not  af- 
fect the  defendants'  obligation  as  to  the  shop,  they  being 
separate  pieces  of  property,  taken  at  different  times,  and 
the  cottage  not  being  essential  to  the  use  of  the  shop, 
and  the  rent  as  to  each  being  separable — f  18  per  month 
for  the  shop  and  f 6  pei:  month  for  the  cottage.  Hayes 
V.  Ferguson^  15  Lea,  1  and  10.  This  would  certainly  be 
true  if  the  eviction  were  by  a  third  party.  It  may  be 
that,  if  there  were  an  eviction  by  the  landlord  himself 
of  even  a  separable  part  of  the  premises,  he  could  not 
recover  rent  for  any  of  the  demised  premises  pending 
such  eviction;  that  this  inability  would,  under  the  law 
applicable  to  the  relation  of  landlord  and  tenant,  be  vis- 
ited on  the  landlord,  or  become  a  penalty  to  prevent  en- 
croachment upon  the  rights  of  the  lessees  by  the  lessor. 
How  far  this  rule  applies  to  the  present  controversy  we 
need  not  determine,  because,  as  we  construe  the  facts 
found,  there  was  no  eviction  at  all.  Everything  that 
was  done  was  done  with  the  acquiescence  and  consent 
of  the  defendant.    Volenti  non  fit  injuria. 

Affirm  the  decree  of  the  chancellor  with  the  costs  of 
this  court  and  of  the  court  below. 

All  of  the  judges  concur. 
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Long  et  aX.  v.  Fishbib  Typewbitbr  Co. 

(KNOXVILLE.    SEPTEMBER  21,  1001.) 
Affirmed  by  the  Supreme  Court  witboat  modlflcatloa,  October  16,  1901. 

1.  CORPORATION    LAW.    SuceeMOP   Liable  for   Debts,  etc.,   of 
Old  Corporation,  When. 

The  new  corporation  Is  liable  for  the  debts  and  obligations  of 
the  old  one,  which  it  succeeds,  where,  acting  in  this  state  un- 
der a  New  Jersey  charter,  liabilities  are  incurred,  and  after- 
ward a  charter  is  taken  out  under  the  laws  of  this  state,  the 
stockholders  and  directors  of  the  Tennessee  corporation  hav- 
ing been  the  stockholders  and  dlrectorb,  and  all  the  stock- 
holders, of  the  New  Jersey  corporation  and  the  New  Jersey 
corporation  transferring  its  assets  of  all  kinds  to  the  Tennessee 
corporation.  And  this  is  so  although,  at  the  time  such  Tennes- 
see corporation  was  formed,  it  is  not  agreed  that  it  should  as- 
sume the  debts  and  obligations  of  the  New  Jersey  corporation. 
{Post,  pp.  683-686.) 

Cited:     1  Beach  on  Priy.  Cor.,  sec.  360,  note  and  cases  cited. 

2.  PARTIES.    No  Misjoinder,  When. 

There  is  no  misjoinder  of  parties  complainant  who  hold  certifi- 
cates of  indebtedness  of  a  corporation  all  of  which  have  a 
common  origin,  were  created  to  attain  the  same  end,  and  were 
matured  and  fixed  as  liabilities  enforceable  under  the  same 
conditions.     {Post,  pp.  685-686.) 

3.  ATTACH IMENT.     Bond  Given  After  Issuance.    Plea  In  Abate- 
ment  not  Sustained. 

Where  no  bond  had.  been  given  on  the  issuance  of  an  attachment, 
but  afterward  leave  was  granted  by  the  court  for  bond  to  be 
given,  and  proper  bond  was  then  given,  there  was  no  rever- 
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Bible  error  in  the  chancellor's  refusing  to  sustain  a  plea  in 
abatement  founded  on  the  ground  of  failure  to  give  bond  for 
the  attachment     (Post,  pp.  686,  687.) 

Cited:    Brooks  Bros.  &  Co.  t.  Hartman  &  Strauss^  1  Heis.  86,  89; 
Code  (Shan.)  sec.  5237. 


FROM  MC14INN. 


Appeal  from  the  Chancery  Court  of  McMinn  county. 
-T.  M.  McCoNNELL,  Chancellor. 

Gbobgb  G.  Williams^  for  complainant. 

BuRKETT  &  Mansfield^  for  defendants. 


WiMON^  J. — This  bill  was  filed  March  31,  1900, 
against  the  Fisher  Typewriter  Co.  to  recover  from  it 
the  several  sums  alleged  to  be  due  the  respective  com- 
plainants, growing  out  of  the  money  advanced  to  it  in 
order  to  induce  it  to  continue  its  plant  in  operation  at 
Athens,  McMinn  county,  and  which  money  it  agreed  to 
refund  in  the  event  its  proper  officials  determined  to  re- 
move it  from  Athens,  or  when  its  proper  officials  might 
justly  decide  that  it  was  able  to  do  so.  The  bill  avers, 
in  substance: 

1.  That  the  defendant  is  a  corporation  of  this  state, 
organized  under  its  laws  for  the  purpose  of  manufactur- 
ing a  typewriter  for  which  a  patent  had  been  obtained, 
which  patent  had  thirteen  years  to  run. 
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2.  That  some  four  years  ago  the  defendant  was  in 
need  of  money  to  prosecute  its  business,  and  that  to 
carry  out  the  purpose  of  its  organization  and  to  put  it- 
self on  a  sound  financial  footing  it  asked  the  people  of 
Athens  to  assist  it  with  money,  or  with  a  loan  of  money, 
which  was  to  be  evidenced  by  a  written  contract  or  obli- 
gation executed  by  it  to  the  persons  so  furnishing  or 
loaning  money  to  it. 

3.  That  under  its  contracts  with  the  citizens*  advanc- 
ing or  loaning  it  money,  it  agreed  to  refund  the  same 
without  interest,  first,  when  in  the  honest  judgment  of 
its  directors  it  could  spare  the  same  from  its  working^ 
capital  and  business;  second,  not  to  remove  its  plant,, 
then  located  in  Athens,  from  said  town  during  the  life 
of  its  patents  (17  years)  unless  in  the  judgment  of  its 
directors  such  a  removal  should  be  considered  impera-^ 
tive;  third,  that  in  case  of  removal  it  would  repay  or 
refund  to  the  holder  of  its  said  contract  the  money  ad- 
vanced or  loaned  it  as  shown  by  the  contract,  with  in- 
terest;  fourth,  that  this  repayment  should  be  made  be- 
fore there  was  any  removal  of  its  Athens  plant;  and,. 
fifth,  that  its  assent  to  its  said  agreement  with  persona 
so  advancing  or  loaning  it  money  would  be  evidenced  by 
its  acceptance  of  the  money  as  shown  in  its  obligation. 

4.  One  of  the  obligations  thus  issued  by  the  defend- 
ant, the  one  issued  to  complainant  Keith,  is  made  ex-^ 
hibit  "A"  to  the  bill  and  a  part  of  it,  and  it  is  averred 
that  its  written  obligation  issued  to  each  of  the  other 
complainants  is  similar  to  exhibit  "A,*'  differing  onljr 
in  the  names,  amounts  and  dates,  except  the  one  issue  Ji 
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to  W.  L.  Hobacks,  which  varies  to  some  extent  from  the 
others. 

5.  The  bill  sets  out  the  sum  due  each  complainant 
under  his  certificate  or  contract,  and  avers  that  there 
are  other  persons,  and  doubtless  many,  who  jFurnished 
or  loaned  money  or  its  equivalent  to  defendant,  varying 
in  amount  from  |10  to  $100 ;  that  these  parties  hold  or 
are  entitled  to  hold  its  obligations  similar  to  those  held 
by  complainant,  and  that  all  the  money  so  furnished  it 
by  all  parties  aggregates  some  $4,000. 

6.  That  the  plant  of  the  defendant,  consisting  of 
much  machinery,  tools,  etc.,  used  in  its  business  is  lo* 
cated  in  North  Athens,  McMinn  county,  Tennessee,  in 
a  certain  named  brick  building. 

7.  That  from  information  received  from  a  director 
of  the  defendant  corporation  and  from  the  attorney  of 
the  defendant  it  some  ten  days  ago,  through  its  direc- 
tors, ordered  and  directed  the  removal  of  its  Athens 
plant  from  its  present  location  to  another  and  distant 
state,  to  Cleveland,  Ohio;  that  it  is  and  has  been  for 
several  days  packing  and  boxing  up  its  plant  or  portions 
thereof  preparatory  to  removing  the  same  to  Ohio ;  that 
it  has  already  loaded  one  car  with  machinery  or  ma- 
terials from  its  said  plant  and  shipped  the  same;  that 
it  has  one  or  more  car  loads  ready  to  ship;  that  it  is 
about  to  remove  its  property  from  this  state;  that  it 
proposes  and  is  going  to  remove  its  entire  plant  as  soon 
as  can  be  done,  and  that  when  it  thus  removes  its  plant, 
etc.,  it  will  take  from  the  county  and  state  all  property 
belonging  to  it  except  its  patent  or  patents. 
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8.  That  the  moneys  furnished  or  loaned  def^idant 
as  aforesaid  by  complainants  are  now  matured  claims  or 
debts  against  it^  and  draw  interest  under  the  terms  of 
its  contracts  with  them ;  that  it  is  indebted  to  complain- 
ants  in  the  respective  sums  before  stated  in  the  bill; 
that  through  its  attorney  it  has  been  asked  to  pay  com* 
plainantSy  but  has  refused  to  do  so,  and  that  it  luu%  in 
view  of  the  facts  stated,  breached  its  contracts  with  com- 
plainants, and  its  similar  contracts  held  by  others  in 
like  relations  to  it  as  those  occupied  by  complainants. 
In  this  paragraph  of  the  bill  it  is  urged  that  J.  H.  Lusk 
and  G.  F.  Lockmiller  hold  claims  aggr^ating  f25 
against  defendant  of  the  character  of  those  held  by  com- 
plainants, and  it  is  averred  that  they  are  ready  to  be- 
come parties  to  this  litigation  on  such  terms  as  the 
court  may  see  proper  to  enforce,  and  the  court  is  asked 
to  protect  their  rights. 

The  prayer  of  the  bill,  in  brief,  is : 

1.  For  process. 

2.  That  an  attachment  issue  and  be  levied  upon  the 
property  of  the  defendant  described  in  the  bill,  and  on 
any  other  belonging  to  it  of  value  sufficient  to  satisfy 
the  demand  sued  for,  and  the  debts  of  the  other  persons 
mentioned  in  the  bill, 

3.  That  complainants  be  given  a  decree  for  the  re- 
si>ective  amounts  stated  to  be  due  them,  with  interest; 
that  the  other  parties  mentioned  in  the  bill  also  be  given 
a  decree;  that  the  property  attached  be  sold  to  pay  the 
decree  or  decrees  sought,  and,  if  the  court  will  permit, 
that  all  other  persons  similarly  situated  with  complain- 
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ants  in  respect  to  claims  against  defendant  be  allowed 
to  come  in  by  petition  filed  in  vacation  or  term  time, 
and  prove  their  demands  and  have  a  decree  or  decrees 
therefor. 

4.  That  an  injunction  issue  restraining  the  defend- 
ant from  removing  or  disposing  of  its  plant  or  any  part 
thereof,  this  being  the  first  application  for  such  writ 
in  the  case. 

5.  For  general  relief. 

A  fiat  was  granted  for  the  issuance  of  the  writs  of 
attachment  and  injunctions  prayed  for,  upon  bond  being 
given.  The  writ  of  attachment  issued  and  was  levied 
April  3, 1900,  on  a  lot  of  machinery  and  fixtures,  all  oi 
which  was  specified  in  the  levy  of  the  sheriff.  So  far 
as  we  have  discovered  from  the  record,  no  writ  of  in- 
junction was  issued. 

The  attached  property  was  replevied  April  14,  1900, 
the  defendant  giving  a  bond  in  the  penalty  of  |1,250, 
conditioned  to  pay  the  debts,  interest  and  cost  sued  for. 

On  May  1,  1900,  the  defendant  filed  four  pleas  in 
abatement  to  the  attachment.  Its  first  plea  in  abate- 
ment is  to  the  effect  that  when  the  original  bill  under 
which  the  attachment  issued  was  sworn  to,  J.  H. 
Hornsby,  D.  B.  Magill  and  Tomlinson  &  Kyker  were 
not  parties  to  the  cause,  and  that  after  the  affidavit  to 
the  bill  was  made  the  names  of  these  parties  were  in- 
serted in  the  caption  of  the  bill,  and  that  their  names, 
with  the  sums  alleged  to  be  due  each,  were  inserted  in  a 
given  place  in  the  body  of  the  bill  after  the  affidavit  to 
the  bill  was  made,  and  that  the  bill  as  sworn  to  did  not 
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sue  for  these  parties,  and  that  the  name  of  G.  P.  Lock- 
miller  was  inserted  in  the  bill  after  it  was  sworn  to. 
The  gist  of  the  plea  is  that  the  writ  of  attachment  was 
issued  without  an  affidavit. 

The  second  plea  in  abatement  is  in  l^al  effect  almost 
identical  with  the  first.  It  avers  that  the  names  of  the 
parties  mentioned  in  the  first  plea,  and  in  addition  the 
names  of  J.  H.  Lusk,  were  inserted  in  the  bill  as  parties 
suing  after  the  bill  was  sworn  to,  and  that  it  was  not 
resworn  to  after  their  names  were  inserted  as  parties. 
The  point  of  this  plea  is  that  as  to  these  parties  the  at- 
tachment was  issued  without  affidavit. 

Its  third  plea  in  abatement  is  that  as  to  J.  D.  Long, 
J.  H.  Hornsby,  D.  R.  Magill,  Tomlinson  &  Kyker,  Lock- 
miller  and  Lusk,  no  bond  for  the  attachment  was  given, 
and  that  this  omission  is  fatal  to  the  attachment  as  to 
them. 

Its  fourth  plea  is  in  effect  the  same  as  its  third. 

May  31,  1900,  complainants  filed  special  replications 
to  these  pleas  in  abatement.  In  view  of  the  status  of 
the  caae  before  us,  we  need  not  state  the  averment  of 
these  replications  to  the  pleas  in  abatement  further 
than  to  say  that  they  alleged  that  the  insertion  of  the 
names  and  changes  charged  in  the  plea  to  have  been 
made  after  the  bill  was  sworn  to  were  made  before  the 
writ  of  attachment  or  any  process  was  issued  under  the 
bill;  that  the  insertions,  changes,  etc.,  complained  of 
were  made  with  the  assent  or  permission  of  the  master ; 
that  as  to  some  of  the  parties  named  in  the  body  of  the 
bill  and  their  names  inserted  in  the  caption  of  the  bill 
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as  affirmative  or  actual  complainants,  it  is  found  that  an 
attachment  bond  was  given  before  the  writ  issued,  and 
that  whether  the  bond  was  signed  by  Hornsby,  Magill, 
Tomlinson  &  Kyker,  Lockmiller  and  Lusk,  or  was  not 
signed  by  them,  can  constitute  no  defect,  inasmuch  as 
a  good  bond  was  given  and  it  in  legal  effect  inured  to 
their  benefit,  and,  in  addition,  that  these  parties,  except 
Lockmiller  and  Lusk,  within  the  last  few  days  signed 
the  bond,  or  gave  a  solvent  bond. 

Defendant  May  29,  1900,  not  waiving  its  pleas  in 
abatement  demurred  to  the  bill  on  the  following 
grounds,  briefly  stated: 

1.  Misjoinder  of  parties  complainant,  inasmuch  as 
each  complainant's  right  of  recovery  is  separate  and  dis- 
tinct from  that  of  the  others,  and  as  there  is  no  privity 
or  community  of  interest  existing  between  complainants. 

The  second  and  third  grounds  of  the  demurrer  raise 
the  same  point  presented  in  the  first  ground  of  the  de- 
murrer. 

The  fourth,  fifth,  sixth,  seventh  and  eighth  grounds 
of  demurrer  raise  the  question  that  each  of  the  several 
parties  complainant  mentioned  in  them  is  suing  for  a 
sum  less  than  |50,  and  therefore  the  sum  sued  for  by 
each  is  beneath  the  dignity  of  the  court. 

May  31,  1900,.  J.  D.  Long  filed  a  replication  to  the 
third  plea  in  abatement  of  the  defendant  applicable  to 
him.  The  substance  of  this  replication  is  that  by  per- 
mission of  the  court  he  had  given  a  proper  bond  for  the 
issuance  of  the  attachment,  which  bond  had  been  ap- 
provefl  by  the  master. 
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On  the  day  that  J.  D.  Long  waa  permitted  to  file  the 
above  replication,  to  wit,  May  31,  1900,  the  defendant 
moved  to  strike  out  the  various  replications  to  its  pleas 
in  abatement,  and  the  court  sustained  this  motion,  and 
thereupon,  upon  motion  of  the  solicitor  of  complainants, 
he  was  permitted  to  dismiss  the  bill  as  to  Hornsby,  Ma- 
gill,  Tomlinson  &  Kyker,  Lockmiller  and  Lusk,  and  com- 
plainants were  taxed  with  the  cost  incident  to  making 
them  parties  to  the  cause. 

The  court  disallowed  the  motion  to  strike  from  the 
file  the  replication  of  Long  to  the  third  plea  in  abate- 
ment of  the  defendant.  To  this  action  of  the  court  the 
defendant  excepted  and  de(Hined  to  take  issue  on  the 
said  replication  of  Long. 

The  defendant  then  moved  the  court  for  a  judgment 
pro  confesao  on  each  and  every  one  of  its  pleas  in  abate- 
ment, and  the  court  refused  this  motion  as  to  each  and 
every  one  of  said  pleas.  The  defendant  excepted  to  this 
action  of  the  court. 

The  first,  second  and  third  grounds  of  demurrer  of 
the  defendant  were  overruled,  but  the  defendant  was 
given  the  right  to  rely  upon  them  at  the  hearing.  The 
defendant  was  also  allowed  to  reserve  the  benefit  of  its 
pleas  in  abatement,  notwithstanding  it  filed  its  demur- 
rer. The  action  of  complainants'  solicitor  in  dismiss- 
ing the  bill  as  to  the  complainants  hereinbefore  men- 
tioned disposed  of  the  remaining  grounds  of  the  demur- 
rer of  the  defendant,  and  they  were  withdrawn. 

The  defendant  was  given  thirty  days  in  which  to  an- 
swer.    It  filed  its  answer  August  6,  1900.     It  admita 
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the  charges  contained  in  the  first  paragraph  of  the  bill 
and  denies  every  other  charge  in  it,  and  avers  that  it 
never  made  any  snch  contracts  as  are  alleged  in  the  bill, 
or  that  such  contracts  were  made  by  any  one  authorized 
to  bind  it  in  the  premises.  ^--^'^  ^i^-HiBP^TTIj 

November  28,  1900,  by  agreement  of  counsel  and  by 
order  of  the  court,  the  complainants,  on  motion  thereto, 
were  allowed  to  amend  their  bill  of  record.  The  sub- 
stance of  this  amendment  was  to  aver  that  at  the  time 
the  defendant  was  incorporated  under  the  laws  of  Ten^ 
nessee  as  a  Tennessee  corporation,  and  for  more  than  a 
year  prior  thereto,  it  was  operating  or  pretending  to 
operate  at  Athens,  McMinn  county,  under  a  charter 
granted  to  it  in  the  state  of  New  Jersey ;  that  about  the 
middle  of  September,  1896,  the  defendant  company  in- 
corporated itself  under  the  laws  of  Tennessee ;  that  as  a 
Tennessee  corporation  it  became,  was  and  is  the  same, 
to  all  intents  and  purposes,  as  its  predecessor,  the  New 
Jersey  company ;  that  all  the  assets  and  property  of  the 
New  Jersey  company  were  transferred  or  assigned  to, 
or  adopted  by  the  defendant;  that  the  defendant  as- 
sumed or  became  responsibl^  for  all  the  liabilities  and 
debts  of  the  New  Jersey  company;  that  the  complain- 
ants' debts  or  claims  are  for  money  or  its  equivalent 
loaned  directly  to  defendant  or  to  defendant's  prede- 
cessor, the  said  alleged  New  Jersey  company,  and  that 
whether  the  loan  was  to  the  one  or  the  other,  tjie  de- 
fendant has  become  responsible  and  liable  for  the  pay- 
ment of  their  claims  evidenced  by  written  obligation  as 
averred  and  shown  in  the  foregoing  original  bill.    Bj 
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order  of  the  court  the  defendant  was  given  twenty  days, 
in  which  to  make  answer  to  this  amendment  to  the  bill- 

The  jlef endant  waiving  service  on  it  or  copy  other 
thaii  the  entry  upon  the  record  of  the  court,  a  pro  con- 
fcsso  on  the  amendment  was  entered  at  the  February 
rule,  1901,  before  the  master  against  the  defendant. 

May  23,  1901,  by  agreement  of  complanants  through 
their  counsel,  the  pro  confesso  above  entered  at  the  pre- 
vious February  rules  "was  so  far  modified  as  to  permit 
defendant  to  deny  liability  on  the  certificates,  obliga- 
tions or  agreements  held  by  complainants,  and  upon 
which  they  are  seeking  a  recovery  in  this  litigation." 
And,  says  the  order  of  the  court,  "The  cause  will  be 
treated  as  if  an  unsworn  answer  was  filed  to  the  amend- 
ment entered  of  record  at  the  November  term  denying 
liability." 

At  this  time,  May  23,  1901,  an  agreed  state  of  facts 
was  entered  into  which  was  to  have  the  force  of  sworn 
testimony.     It  embraces  the  following  facts  in  brief: 

1.  That  early,  probably  in  March,  1900,  the  defend- 
ant resolved  to  remove  its  plant  from  Athens,  Tennes- 
see, to  Cleveland,  Ohio,  anjd  it  entered  an  order  to  fhis 
effect  upon  its  minutes,  and  in  accordance  with  this 
order  about  March  30, 1900,  loaded  and  shipped  one  car 
load  of  its  tools  to  Cleveland,  Ohio,  and  during  the 
month  of  April,  1900,  it  moved  and  shipped  the  re- 
mainder of  its  plant  to  that  city,  consisting  of  machin- 
ery, pulleys,  shafting,  belting,  special  tools  it  used  es- 
pecially in  the  manufacture  of  the  Fisher  Typewriter. 

2.  That  in  the  removal  of  its  plant  and  appliances 
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from  Athens,  Tennessee,  to  Ohio,  it  removed  and 
shipped  all  of  its  property  out  of  Tennessee. 

May  24,  1901,  the  deposition  of  R.  J.  Fisher  was  filed 
in  the  case.  This  witness  had  been  connected  with  the 
fendant  company  as  its  president,  vice-president  and 
as  a  director  in  it  ever  since  its  organization,  and  was 
a  director  when  his  deposition  was  given.  He  was  con- 
nected with  the  company  both  as  a  New  Jersey  concern 
and  as  a  Tennessee  concern.  He  was  the  only  witness 
examined  in  the  casa 

The  chancellor  heard  the  cause  May  29,  1901,  upon 
the  pleadings,  the  evidence,  the  agreed  state  of  facts, 
the  writ  of  attachment,  the  return  thereon,  the  replevy 
bond  taken  and  filed  by  the  master,  and,  says  his  decree, 
"the  pro  confesso  before  taken  and  entered  against  the 
defendant  on  the  amended  bill." 

He  granted  a  decree  in  favor  of  the  several  complain- 
ants for  the  sums  respectively  sued  for  by  them,  and 
decreed  satisfaction  for  said  several  sums  out  of  the  re- 
plevy bond  given  by  the  defendant  to  release  its  prop- 
ertv  attached  under  the  writ  of  attachment  issued  under 
the  prayer  of  the  original  bill.  The  defendant  was  taxed 
with  the  cost.  It  prayed  and  was  granted  an  appeal 
to  the  supreme  court.  It  has  assigned  before  us  the  fol- 
lowing errors : 

First — The  chancellor  erred  in  not  dismissing  the 
bill  absolutely  as  to  all  complainants,  because  the  com- 
plainants failed  to  show  any  contract  with  the  defend- 
ant, or  an  assumption  by  defendant  of  any  contract 
made  by  the  former  New  Jersey  corporation,  or  that  de- 
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fendant  received  any  money  from  complainants,  or 
made  any  contract  or  agreement  whatever  with  them. 

Second. — He  erred  in  refusing  to  sustain  the  grounds 
of  demurrer  interposed  by  the  defendant  to  the  bill  and 
hence  in  not  dismissing  the  bill. 

Third. — He  erred  in  not  granting  defendant's  motion 
for  a  judgment  pro  confesso  on  its  pleas  in  abatement, 
and  in  not  quashing  the  attachment. 

Fourth. — He  erred  in  refusing  to  strike  out  the  repli- 
cation of  J.  D.  Long  to  defendant's  third  plea  in  abate- 
ment. 

Fifth. — He  erred  in  refusing  to  quash  the  attachment 
so  far  as  J.  D.  Long  is  concerned. 

The  essential  facts  in  the  record  proper  to  be  stated 
to  present  the  questions  for  decision  are  these : 

1.  A  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey  commenced  operations  at  Athens, 
McMinn  county,  this  state,  in  February,  1895,  under 
the  corporate  name  of  the  Fisher  Typewriter  Co. 

2.  It  operated  under  this  New  Jersey  charter  until 
September,  1896,  when  its  stockholders  and  owners  took 
out  a  charter  under  the  same  name  under  the  laws  of 
this  state. 

3.  The  Tennessee  corporation  took  over  to  itself  the 
manufacturing  plant,  assets,  business,  etc.,  of  the  cor- 
poration of  the  same  name  for  which  it  substituted  it- 
self. 

4.  In  July,  1896,  and  prior  thereto  during  that  year, 
the  Fisher  Typewriter  Co.  was  in  need  of  funds  to  prose- 
cute its  business,  and  was  considering  the  advisability 
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of  moving  its  plant  to  some  other  town  or  city  in  order 
to  get  money  to  carry  on  its  business.  A  number*  of 
citizens  of  Athens  or  vicinity  were  desirous  of  keeping 
the  plant  in  their  midst^  and  for  this  purpose  proposed 
to  admnce  it  money  to  be  refunded  on  certain  condi- 
tions. The  complainants  advanced  or  loaned  it  money 
on  these  conditions  and  received  certificates  evidencing 
their  advances  or  loans.  The  certificates  received  by 
complainants  are  similar  in  legal  purport.  We  copy 
one^  which  will  show  the  character  and  l^al  nature  of 
all  the  others : 
"150.00.  Athens,  Tenn.,  July  1, 1896. 

"For  value  received  without  interest  until  maturity, 
I  promise  to  pay  the  Fisher  Typewriter  Co.  on  July  3, 
1896,  |10. ;  on  July  15,  1896,  |10. ;  Aug.  1,  1896,  flO. ; 
Aug.  15,  1896,  |10.,  and  Sept.  1,  1896,  f  10. 

"This  obligation  when^fully  paid  and  lifted  shall  be 
a  certificate  in  the  hands  of  the  payor,  assignee  or 
holder,  obligating  said  Fisher  Typewriter  Co.  to  refund 
without  interest  the  aggregate  of  the  sums  above  stated, 
when  in  the  honest  judgment  of  its  directors  it  can  spare 
the  same  from  its  wor]dng  capital  and  business,  and 
further  obligating  said  typewriter  company  not  to  re- 
move its  manufacturing  plant,  now  located  in  Athens, 
from  the  town  of  Athens  during  the  life  of  its  patents, 
seventeen  years,  unless  in  the  judgment  of  its  directors 
such  a  removal  should  be  considered  imperative^  in 
which  case  said  corporation  agrees  to  repay  the  holder 
of  this  certificate  the  aggregate  amount  of  the  above 
stated  payments  with  interest  from  making  of  the  last 
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and  final  payment,  such  payment  or  refunding  to  be 
done  before  any  removal  of  the  Athens  plant  shall  be 
made.  This  payment  is  made  in  compliance  with  a  sub- 
scription by  J.  D.  Long  recently  made.  The  assent  of 
the  Fisher  Typewriter  Co.  to  this  agreement  is  evi- 
denced by  its  accepting  the  payments  above  stated." 

5.  All  the  complainants  subscribing  to  the  company 
received  a  similar  or  substantially  similar  certificate, 
and  all  the  complainants  paid  their  subscriptions,  and 
the  money  so  paid  by  them  was  received  by  the  company. 

6.  It  is  seen  from  the  date  of  the  subscriptions  that 
they  were  made  while  the  Fisher  Typewriter  Co.  was 
operating  under  its  New  Jersey  charter.  As  is  above 
stated,  its  stockholders  and  owners  did  not  take  out  a 
charter  under  the  laws  of  this  State  until  September, 
1896. 

7.  In  March,  1900,  the  Fisher  Typewriter  Co.,  then 
operating  under  its  Tennessee  charter,  resolved  to  move 
its  plant  to  Cleveland,  Ohio,  and  March  30,  1900, 
shipped  a  carload  of  its  machinery,  etc.,  to  said  city,  and 
during  the  month  of  April,  1900,  shipped  to  that  city 
all  of  its  plant  and  appliances. 

8.  This  bill  was  filed  March  31,  1900.  The  writ  of 
attachment  prayed  for  by  the  bill  issued  at  once.  It 
went  into  the  hands  of  the  sheriff  April  3, 1900,  and  was 
levied  by  him  upon  a  lot  of  machinery  of  the  defendant 
the  same  day.  The  property  levied  upon  under  the  at- 
tachment was  replevied  by  the  defendant,  a  bond  in  th? 
penalty  of  f  1,250  being  given  therefor,  and  the  attached 
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property  was  released  and  shipped  to  Cleveland,  Ohio. 
These  are  the  essential  facts. 

One  fundamental  contention  of  appellant  is  that  it 
never  entered  into  the  agreements  or  issued  the  certifi- 
cates sued  on,  and  that  under  the  proof  it  is  clearly 
shown  that  the  obligations  sued  on  are  those  of  the  New 
Jersey  corporation  of  the  same  name  with  itself.  This 
is  certainly  true  in  a  sense  and  looking  at  the  matter 
from  the  standpoint  of  the  mere  technical  organization 
of  the  corporation.  As  a  matter  of  substantive  fact, 
which  ought  to  carry  with  it  its  proper  l^al  results,  the 
Tennessee  corporate  Fisher  Typewriter  Co.  is  simply 
the  New  Jersey  corporate  Fisher  Typewriter  Company 
invested  with  Tennessee  corporate  habiliments.  They 
are  the  same  concern  as  a  matter  of  fact,  and  in  our 
opinion,  for  all  the  purposes  of  legal  responsibility, 
ought  to  be  held,  under  the  facts  of  this  case,  to  be  the 
same  as  a  matter  of  law.  As  said  by  Mr.  Fisher  in  his 
deposition,  "the  stockholders  of  the  New  Jersey  corpo- 
ration became  the  stockholders  of  the  Tennessee  corpo- 
ration, and  to  all  intents  and  purposes  it  is  the  same 
corporation." 

It  is  argued,  and  such  is  the  fact  so  far  as  is  disclosed 
by  the  record,  that  at  the  time  the  stockholders,  owners 
and  directors  of  the  New  Jersey  Fisher  Typewriter 
Company  resolved  to  take  out  a  charter  for  the  Fisher 
Typewriter  Company  in  Tennessee  and  become  a  Ten- 
nessee corporation,  and  for  the  Tennessee  corporation 
to  take  all  the  assets  of  every  character  of  the  existing 
New  Jersey  corporation,  nothing  was    said  in  respect 
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to  the  Tennessee  corporation  thus  brought  into  exist- 
ence assuming  the  debts  or  obligations  of  the  New  Jer- 
sey corporation.    Under  the  facts  of  this  case,  it  was 
not  necessary  for  the  officers,  owners,  stockholders  and 
directors  of  the  Tennessee  corporation,  who  owned  and 
controlled  the  New  Jersey  corporation,  for  the  former 
to  formally  assume  the  debts  of  the  latter  in  order  for 
liability  to  attach  to  the  former.    Under  the  facts  the 
law  fixed  a  liability  on  the  Tennessee  corporation,  and 
under  the  dictate  of  a  sound  conscience  as  well  as  jus- 
tice applicable  to  the  facts,  the  Tennessee  corporate 
owners  and  officers,  who  were  the  owners  and  officers  of 
the  New  Jersey  corporation,  could  have  by  no  sort  of 
formal  action  and  renunciation  put  their  Tennessee  cor- 
poration outside  the  pale  of  rightful  legal  liability  for 
the  obligations  of  the  New  Jersey  corporation,  whose 
place  and  assets  it  took.    To  say  that  this  Tennessee 
corporation,  all  of  whose  stockholders  and  directors 
were  stockholders  and  directors,  and  were  all  the  stock- 
holders, of  the  New  Jersey  corporation,  can  escape  the 
payment  of  the  just  debts  of  the  latter  company  under 
the  facts  of  this  case,  is  to  say,  in  effect,  that   all  a 
corporation  and  its  stockholders  and  directors  need  to 
do  in  order  to  avoid  the  payment  of  its  liabilities,  is  to 
incorporate  it  under  the  same  name  under  the  laws  of 
another  state,  with  the  same  old  stockholders  and  offi- 
cers, and  that  having  done  this  it  can  continue  at  ^he 
same  old  stand  and  retain  the  assets  of  the  old  corpora- 
tion, and  that  thereby  the  creditors  of  the  old  corpora- 
tion are  without  remedy.      If  there  is  any  judicial 
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precedent  for  such  a  position  it  is  in  our  opinion  an 
unsound  one.  If  there  is  no  judicial  precedent  against 
such  a  proposition,  it  is  high  time  that  one  was  made. 
But  the  law  as  established  is  not  in  accord  with  the 
contention,  abandoned  by  appellant.  It  is  against  it. 
It  is  well  settled  as  a  general  proposition  that  where 
an  established  corporation  sells  out  to  a  newly  organ- 
ized one  and  turns  over  to  it  all  its  property,  without 
consideration,  the  new  company  becomes  liable  upon  the 
contracts  and  debts  of  the  old.  Hence,  when  a  corpora- 
tion in  debt  transfers  without  consideration  all  its 
property  to  another  corporation  that  has  notice  of  the 
indebtedness  of  its  transferor  corporation,  equity  will 
enforce  the  payment  of  the  indebtedness  against  the 
corporation  receiving  the  assets  of  the  debtor  corpora- 
tion. Beach  on  Priv.  Corp.,  vol.  1,  sec.  360,  note,  cases 
cited. 

But  in  this  case  under  the  evidence  there  was  never 
any  real  or  actual  change  in  the  corporation.  The  cor- 
poration that  dealt  with  complainants  simply  put  on  a 
Tennessee  corporate  dress.  In  thus  dressing  itself  it 
never  changed  its  legal  nature,  character  or  liability, 
and  never  even  pretended  to  change  its  name  or  prop- 
erty i>ossessions. 

If  correct  in  the  position  thus  stated,  the  main  con- 
tention of  appellant,  involving  the  essential  merits  of 
the  litigation,  is  disposed  of  and  settled  against  it.  We 
believe  that  right,  reason,  justice  and  the  authorities 
sustain  the  position  we  have  advanced. 

The  insistence  based  upon  the  theory  that  there  was  a 
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misjoinder  of  parties    complainant,    and    which     was 
raised  by  the  demurrer  of  the  defendant,  is  not  in  our 
opinion   well   taken.     This  objection   rests  upon    the 
proposition  that  all  the  complainants  could  not  unite  in. 
one  suit  to  enforce  their  demands,  because  the  claim  of 
each  was  separate  and  distinct  from  that  of  the  others^ 
and  that  as  there  was  no  privity  or  community  of  in- 
terest between  them,  the  law  required  each  to  bring  his. 
own  suit.      This  assumption  involves  a  statement   of 
only  a  half  truth  in  relation  to  the  facts.    As  a  matter 
of  fact  under  the  evidence  the  claims  of  complainants 
all  had  a  conunon  origin,  were  created  to  attain  the 
same  end,  existed  against  the  same  party,  and  were 
matured  and  fixed  as  liabilities  enforceable  in  the  courts 
by  the  isame  conditions.     These  claims  were  numerous 
and  existed  in  favor  of  numerous  parties.     The  prin- 
ciple of  a  prevention  of  a  multiplicity  of  suits  author- 
ized in  equity  the  institution  of  one  suit  to  settle  all. 
It  is  certain  that  the  pursuance  of  this  course  did  not 
operate  to  the  injury  or  detriment  of  defendant.    We 
are  of  opinion  that  the  complaint  is  not  well  founded. 

It  is  further  insisted  under  the  errors  assigned  that 
the  pleas  in  abatement  should  have  been  sustained,  the 
attachment  discharged,  the  bill  dismissed,  and  especi- 
ally that  the  attachment  should  have  been  discharged 
as  to  complainant  J.  D.  Long.  It  is  only  necessary  to 
say  with  reference  to  this  error,  as  above  stated  in  gen- 
eral terms,  that  in  the  dismissal  of  the  bill  as  to  captain 
complainants,  as  hereinbefore  recited,  the  ground  upon 
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which  it  is  rested  was  removed.  As  will  be  remembered 
from  what  appears  in  the  preceding  part  of  this  opinion, 
the  names  of  these  parties  were  inserted  in  the  caption 
of  the  bill,  or  otherwise  pnt  in  it  as  complainants,  after 
the  bill  was  filed  and  sworn  to,  without  the  bill  being 
resworn  to  after  their  names  were  inserted,  and  this  fact 
constituted,  in  the  main,  the  ground  of  the  pleas  in 
abatement.  The  exception  to  the  correctness  of  the 
above  statement  is  as  to  complainant  J.  D.  Long.  The 
plea  in  abatement  to  the  attachment  as  to  him  is  that 
he  had  given  no  bond  for  its  issuance.  It  appeared 
that  Long  applied  to  the  court  and  was  granted  leave 
to  give  a  proper  bond.  This  he  did,  and  in  view  of  this 
fact  the  chancellor  refused  to  sustain  the  plea  in  abate- 
ment as  to  him.  There  is  no  reversible  error  in  this 
action  of  the  chancellor.  Brooks  Bro.  &  Co.  v.  Hart- 
man  d  Straus,  1  Heisk.,  36,  39;  Code,  Shannon,  sec. 
5237. 

What  has  been  said  disposes  of  all  the  material  ques- 
tions raised  in  the  assignments  of  error.  We  need  not, 
in  view  of  the  positions  or  propositions  herein  advanced, 
decide  whether  the  pro  confesso  taken  against  defendant 
on  the  amended  bill  was  set  aside  in  full  or  was  simply 
modified  so  as  to  permit  defendant  to  deny  liability  on 
the  certificates  sued  on,  leaving  all  the  other  averments 
of  the  amended  bill  as  confessed.  Taking  either  view 
the  result  is  the  same. 

There  is  no  error  in  the  decree  of  the  chancellor  and  it 
will  be  affirmed  with  cost 
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A  decree  will  be  entered  here  against  the  defendant 
and  the  sureties  for  the  amgunt  of  the  recoveries  of  com- 
plainants and  the  costs. 

The  other  judges  concur. 
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(KNOXViLLE.     OCTOBER  23,   1901.) 

Affirmed  by  the  Supreme  Coart  withont  modiflcation,  No7emb«r  16,  1901. 

1.  DERAIQNMENT     OF     TITLE.     Sufficient,     When.     Common 
Source. 

Where  it  is  proyen  without  .exception  that  the  claimants  of  a 
tract  of  land  are  the  heirs  at  law  of  a  daughter  of  a  former 
owner  of  the  land,  and  that  said  land  was  set  apart  to  them  as 
said  heirs,  this  is  a  sufficient  deraignment  of  title,  especially 
as  the  defendant  traces  to  a  common  source  of  title  with  them. 
{Post,  p.  693.) 

2.  LIMITATIONS.    Insufficient  Plea  of  SUtute  of. 

The  statute  of  limitations  is  insufficiently  pleaded  where  the  re- 
spondent, after  alleging  tax  sale  to  him  and  confirmation  of 
same,  avers  that  he  "has  had  possession  of  the  .  .  .  land 
ever  since  1877,  exercised  ownership  over  the  s^me  and  paid' 
taxes  on  the  same,  and  is  fully  entitled  to  the  fee  in  this  land 
according  to  the  justice  and  equity  of  the  case."  {Post,  pp.  692, 
693.) 

3.  TRUSTEESHIP.    Adverse  Relation.  Purchase  Inures  to  Cestui 
Que  Trust,  When. 

Where  one,  on  request  of  a  guardian,  acts  as  agent  or  trustee  for 
minors  in  the  process  of  setting  apart  lands  for  said  minors, 
and  holds  said  lands  in  that  capacity  for  a  number  of  years,  he 
cannot  assume  an  adverse  relation  to  said  minors  without  con- 
veying to  them  express  notice  of  a  desire  so  to  do,  and  this 
although  it  does  not  appear  that  the  minors  knew  that  he  had 
been  requested  to  act  for  them  or  that  he  was  so  acting.  And 
the  purchase  by  said  trustee  at  tax  sale  of  the  trust  land  and 

1  Tenn  Chan— (44) 


690  TENNESSEE  CHANCERY 

■ ■ —  -  -  . . , 

McKee  v.  Dail. 

the  taking  to  himself  of  title  thereto  inures  to  the  heneflt  of 
the  minors.     {Post,  pp.  693-695.) 

Cited:  De  Anism'ent  v.  De  Lagerty,  9  Lea  188;  Armstrong  t. 
Campbell,  3  Terg.  200;  Collins  v.  Smith,  1  Head  252;  Tynes  t. 
Qrinstead,  1  Tenn.  Chy.  508;  Coffee  y.  Baffin,  4  Cold.  487. 

4  ACCOUNTING.  Decree  for  Co-Defendant,  When. 
On  an  iiccounting  had,  a  party  who  does  not  Join  in  the  bill  and 
who  is  therefore  made  defendant,  but  whose  rights  against  the 
co-defendant  are  the  same  as  those  of  the  complainants,  will 
bo  decreed  a  proportionate  part  of  the  amount  found  to  be  due 
upon  the  accounting.     (Post,  pp.  695-7.) 

Cited:  Gibson's  Suits  in  Chancery,  sees.  543,  644,  and  authorities 
cited. 

5.  RENTS.     Not  Decreed,  When. 

The  burden  is  on  complainants  to  show  the  date  of  the  death 
of  a  life  tenant,  on  which  event  their  right  to  rents  accrued, 
and,  this  burden  not  being  met,  there  can  be  no  decree  in  their 
favor  for  said  rents.     {Post,  p.  697.) 

6.  WASTEs    Cutting  Timber  for  Sale.     Liability  for. 

The  tenant  for  life  not  having  the  right  to  cut  timber  for  sale, 
one  claiming  under  him  could  not  do  so,  and  is  liable  therefor. 
{Post,  p.  698.) 
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Appeal  from  the  Chancery  Court  of  Union  county. 
Hugh  G.  Kylb^  Chancellor. 

Hollow AY^  Henderson  &  Bryan,  for  complainant. 

D.  D.  Anderson  and  H.  T.  Cooper,  for  defendants. 
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Neil,  J. — The  bill  in  this  case  was  filed  for  two  pur- 
poses. The  first  purpose  was  to  have  a  sale  for  division 
of  proceeds  of  the  dower  and  homestead  tract  described 
therein.  -Upon  reference  to  the  master  he  reported,  in 
substance,  that  the  land  was  of  such  description  that  it 
was  manifestly  to  the  interest  of  the  parties  that  it 
should  be  sold  for  division  of  proceeds  rather  than  to 
have  a  partition  in  kind.  Thereupon  the  chancellor  de- 
creed a  sale  of  the  land,  and  there  is  no  assignment  of 
error  in  this  court  upon  that  subject.  This  part  of  the 
chancellor's  decree  is  therefore  affirmed  without  further 
consideration. 

The  second  branch  of  the  case  concerns  thirty-two 
acres  claimed  by  the  complainants  as  heirs  of  their 
mother,  Eliza  Profitt.  With  regard  to  this  land  the 
complainants  claim  that  the  defendant,  N.  G.  Dail,  took 
possession  of  it  many  years  ago,  as  a  trustee  for  them, 
or  as  their  guardian,  or  purporting  to  act  as  guardian, 
although  he  was  never  appointed  as  such  by  any  court ; 
that  after  obtaining  the  land  he  had  used  it  and  received 
the  rents  and  profits,  and  had  committed  great  waste 
by  cutting  and  selling  timber.  It  is  also  alleged  that 
while  he  was  so  occupying  the  land,  he,  without  knowl- 
edge of  the  complainants,  and  without  making  known  to 
them  his  changed  relation,  purchased  it  at  a  tax  sale 
and  took  a  deed  therefor.  This  deed  is  assailed  on  sev- 
eral grounds  not  necessary  to  mention  at  this  point. 
The  tax  proceedings  are  also  assailed,  under  which  the 
deed  purports  to  have  been  made. 

To  the  complainant  upon  this  subject  the  defendant 
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filed  his  answer,  in  which  he  denied  the  agency,  trus- 
teeship and  guardianship.  Further  answering,  he 
says :  ^^Bespondent  N.  G.  Dail  purchased  the  land  at  a 
tax  sale  had  on  July  2,  1877,  and  on  the  third  of  July, 
1877,  he  was  given  a  deed  by  the  proper  officer ;  on  the 
fifth  of  July,  1877,  the  sale  was  confirmed  in  the  circuit 
court  of  Union  county.  The  consideration  in  the  deed 
should  be  |8.74,  and  *?80'  is  incorrect  and  an  error  that 
respondent  does  not  know  that  he  could  explain,  except 
that  it  was  a  mistake  of  the  draughtsman  of  the  deed. 
The  record  in  the  circuit  court  and  the  orignal  deed  of 
respondent  will  be  filed  at  the  proper  time,  and  in  time 
for  a  full  hearing."  Further  answering,  he  says :  "Re- 
spondent, N.  G.  Dail,  has  had  possession  of  the  Profitt 
land  ever  since  1877,  exercised  ownership  over  the  same 
and  paid  taxes  on  the  same,  and  is  fully  entitled  to  the 
fee  in  this  land,  according  to  the  justice  and  equity  of 
the  case."  It  is  further  stated  in  the  answer:  "The 
land  purchased  by  N.  G.  Dail  at  this  sale  was  unsought 
and  purely  accidental.  He  happened  to  be  passing 
through  Maynardsville  on  the  day  of  the  sale,  and  his 
attention  was  called  to  the  land  sold,  and  he  purchased 
it,  and  neither  at  that  time,  nor  before,  or  subsequent 
was  he  the  agent,  attorney,  or  in  any  capacity  acting  for 
Daniel  Profitt  or  his  heirs,  or  any  of  them." 

Upon  this  branch  of  the  case  the  chancellor  decreed 
in  favor  of  the  complainants,  and  rendered  a  judgment 
against  the  defendant  for  rents  and  profits,  and  for 
timber  cut  from  the  land,  and  allowed  him  credit  for 
taxes  paid.     On  the  subject  of  rents  and  timber  there 


i 


APPEALS  REPORTS,  VOL.  1.  693 


McKee  v.  Dall. 


was  a  reference  to  the  master  in  the  court  below,  and  a 
report  filed  by  him,  and  exceptions  thereto  by  the  de- 
fendant Dail.  -*^^iv-ii;^1^?j  1 

The  defendant  Dail  has  appealed  from  the  decree  of 
the  chancellor  and  assigned  errors.  We  shall  not  set 
out  these  errors  in  terms,  but  will  notice  and  dispose  of 
them  so  far  as  they  are  material.  The  ^rst  question 
raised  is  that  the  complainants  have  not  deraigned  title 
to  the  land.  There  is  nothing  in  this  point,  because 
it  is  proven  by  various  witnesses  without  exception, 
that  the  complainants,  with  their  sister  Caroline  Payne, 
are  the  heirs  at  law  of  Eliza  Profitt,  deceased ;  that  she 
was  the  daughter  of  Adam  Haun,  and  that  he  was  the 
owner  of  the  land.  In  addition  to  this,  inasmuch  as 
the  defendant  claims  under  the  complainants  by  virtue 
of  the  tax  proceedings,  hence  from  a  common  source,  he 
could  not  insist  upon  a  deraignment  of  title. 

The  second  defense  is  the  statute  of  limitations;  but 
this  is  not  sufficiently  pleaded.  We  have  set  out  the 
exact  language  of  the*  answer  upon  this  subject,  In 
addition  to  this,  it  is  fully  proven  in  the  record  that  the 
land  in  question  was  a  part  of  the  estate  of  Adam  Haun ; 
that  after  his  death  the  lands  of  Haun  were  partitioned 
in  the  county  court  of  Union  county,  in  June,  1869; 
that  the  particular  thirty-two  acres  now  in  controversy 
were  set  apart  to  the  complainants  as  the  heirs  at  law 
of  Eliza  Profitt,  deceased;  that  in  process  of  setting 
them  apart,  there  was  a  drawing  for  shares ;  that  at  thia 
drawing  the  defendant  N.  G.  Dail  acted  as  a  trustee  for 
the  complainants,  having  been  requested  to  do  so  by 
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their  father,  Daniel  Profitt,  who  had  left  the  state  and 
removed  with  his  family  to  Arkansas;  that  after  the 
lands  were  so  set  apart  the  defendant  Dail  took  charge 
of  them,  claiming  to  act  as  the  guardian  of  the  children, 
who  were  at  that  time  all  minors,  the  youngest  being 
then  about  seven*  years  of  age,  and  the  eldest  about  ten 
or  twelve  years  of  age;  that  he  continued  to  act  in  this 
manner  until  the  land  was  sold  for  taxes  in  1877 ;  that 
he  then  bought  the  land  at  the  tax  sale,  and  had  it 
conveyed  to  him  in  his  own  right,  but  it  does  not  appear 
that  he  ever  informed  the  complainants,  for  whom  he 
had  been  previously  acting  as  trustee,  in  the  manner 
already  stated,  that  he  had  changed  ihis  relations  to- 
wards them.  Having  first  taken  charge  of  the  land  in 
the  manner  stated,  he  could  not  thereafter  divest  him- 
self of  the  trusteeship  without  notice  to  the  persons  for 
whom  he  was  acting.  It  would  be  conclusively  pre- 
sumed against  him  that  he  was  still  acting  as  such  until 
he  had  shown  that  he  had  conveyed  knowledge  to  his 
principals  of  his  changed  attitude.  Upon  this  subject 
it  is  objected  that  the  complainants  did  not  know  that 
he  was  acting  as  agent,  trustee,  or  guardian  for  them, 
therefore  that  the  relation  could  not  subsist.  It  ap- 
pears, however,  that  in  1865,  before  he  left  the  state, 
Daniel  Profitt  was  appointed  guardian  of  his  children, 
and  that  when  he  left  the  state  he  asked  the  defendant 
Dail  to  act  for  them  with  regard  to  this  land,  and  he 
agreed  to  do  so.  The  agency  or  trusteeship  being  thus 
established,  the  defendant  could  not  escape  its  conse- 
quences on  the  ground  that  it  is  not  shown  that  the  chil- 
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dren  themselves,  who  were  minors,  had  knowledge  of 
the  fact  that  their  father  had  employed  him  to  act  for 
them,  or  on  the  ground  that  it  does  not  appear  that  they 
ever  knew  until  about  the  time  the  bill  was  filed  that  he 
had  been  so  acting  for  them.  Having  begun  to  act  in 
the  manner  stated,  good  faith  required  of  him  that  he 
should  convey  to  them  express  notice  of  a  desire  to  as- 
sume an  adversary  relation.  The  principles  of  law 
above  announced  are  stated,  and  fully  illustrated  in  the 
following  authorities,  viz.:  DeArusment  v.  DeLngerty, 
9  Lea,  188,  199,  200,  201;  Armstrong  v.  Campbell,  3 
Yer.,  200;  Collins  v.  Smith,  1  Head,  252;.  Tynes  r.  Orim- 
steady  1  Tenn.  Chy.,  508;  Coffee  v.  Ruffin,  4  Cold.,  487, 
490  et  seq. 

What  has  just  been  stated  practically  disposes  also 
of  the  next  defense,  viz. :  that  the  defendant  Dail  ac- 
quired title  by  virtue  of  the  tax  sale.  Having  at  the 
time  occupied  the  fiduciary  relation,  above  mentioned, 
to  the  complainants,  he  could  not  purchase  their  land; 
at  a  tax  sale  and  have  it  conveyed  to  himself.  The  pur- 
chase, if  good,  inured  to  them;  if  bad  it  was  of  no  im- 
portance; so,  whether  good  or  bad,  that  sale  cannot  pro- 
tect the  defendant  in  the  present  suit.  It  is  unneces- 
sary, therefore,  that  we  should  consider  the  legal  ques- 
tions presented  and  argued  upon  the  theory  that  the 
fiduciary  relation  did  not  exist. 

The  next  objection  is,  that  in  no  event,  under  the 
present  state  of  the  record,  could  the  court  properly 
decree  all  of  the  thirfy-two  acres  to  the  complainants. 
This  contention  is  based  on  the  following  facts.    Eliza 
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Profltt  died  leaving  four  children  snrviying  her^  com- 
plainants Mary  McEee,  Margaret  Matthews^  Carolina 
Payne  and  Sarah  Wheelock.  The  latter  died,  leaving 
aB  her  only  children  the  complainants  Gertrude  and 
Walter  Wheelock.  Only  three  of  the  shares  are  repre- 
sented in  the  bill,  Mrs.  McEee,  Mrs.  Matthews,  and  the 
Wheelock  shares.  Mrs.  Payne  did  not  sue.  But  she 
and  her  husband,  Robert  Payne,  were  made  defendants 
to  the  bill,  publication  was  made  for  them,  and  upon 
their  failure  to  answer  an  order  pro  confesso  was  had 
against  them.  They  have  not  asked  any  relief.  The 
chancellor,  however,  adjudged  in  his  decree  that  the  de- 
fendant  acquired  no  title  by  virtue  c^f  the  tax  sale.  He 
then  referred  the  cause  to  the  master  to  report  on  rents^ 
taxes  and  waste.  The  master  reported  the  amount  he 
found  to  be  due,  and  the  chancellor,  after  modifying  and 
enlarging  it,  granted  the  complainants  a  decree  for  the 
whole  amount.  This  is  assigned  for  error,  and  we 
think  the  assignment  is  well  taken.  It  was  correct 
enough  for  the  chancellor  to  declare  the  right  of  all  of 
the  heirs  of  Eliza  Profltt  in  the  land,  but  it  was  not  a 
correct  judgment  to  decree  to  the  complainants  the 
whole  of  the  recovery.  A  proper  decree  in  the  premises 
would,  as  to  this  matter,  ascertain  the  whole  amount 
due  on  account  of  rents  and  waste,  and  then  adjudge  to 
the  complainants  three-fourths  of  it,  and  to  Mrs.  Payne 
one- fourth  of  it.  It  is  true  that  Mrs.  Payne  did  not  join 
in  the  bill,  but  she  was  properly  a  party  to  the  litiga- 
tion, though  made  defendant;  and  an  account  having 
been  ordered,  all  became  actors  therein,  and  a  decree 
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would  have  to  go  in  whatever  direction  a  balance  should* 
be  shown  to  exists  whether  in  favor  of  a  defendant  or  a 
complainant  Such  cases  are  an  exception  to  the  rule 
that  in  order  to  have  affirmative  relief  a  party  must 
appear  by  *bill,  cross-bill,  or  have  a  set-off.  Moreover, 
the  rights  of  the  defendant  Caroline  Payne  against  h^ 
co-defendant  Dail  are  the  same  as  those  of  the  com- 
plainant against  him,  and  can  be  fully  adjudged  in  the 
present  suit.  In  such  a  case,  the  court  not  only  has 
the  right,  but  should  as  a  matter  of  duty,  make  a  decree 
between  co-defendants.  Gibson's  Suits  in  Chancery, 
sections  543,,  544,  and  authorities  cited. 

Up  to  the  present  time  we  have  considered  the  case 
without  regard  to  a  question  now  to  be  stated.  If  this 
question  be  decided  in  favor  of  the  defendant,  he  can  be 
held  liable  for  no  rents  at  all.  The  question  is  this: 
The  defendant  insists  that  he  is  not  liable  for  rents  or 
for  timber  cut,  because  Daniel  Profitt  had  an  estate  by 
the  curtesy  in  his  wife's  land,  and  it  is  not  shown  when 
he  died.  It  is  true  that  upon  his  wife's  death  he  became 
tenant  by  the  curtesy  of  the  thirty-two  or  thirty-five 
acres  in  controversy ;  it  is  also  true  that  the  record  does 
not  show  the  date  of  Jiis  death.  The  question  presented 
is:  On  whom  does  the  burden  of  proof  rest  to  show 
the  date  of  the  death?  It  is  not  denied  that  Daniel 
Profitt  was  dead  when  the  bill  was  filed.  Who  must 
show  the  exact  date?  On  principle,  we  think  it  would 
rest  upon  the  complainants,  inasmuch  as  their  right  of 
possession  would  not  begin  until  the  termination  of  the 
estate  of  their  father,  and  hence  the  right  to  rents.     It 
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follows  that  the  complainants  are  not  entitled  to  recover 
anything  for  rents. 

Does  this  affect  the  liability  for  timber?  We  think 
not.  As  tenant  for  life,  Mr.  Profitt  could  only  have 
used  timber  for  firewood,  and  to  keep  up  the  place^  and 
defendant  Dail  claiming  under  him  could  do  no  more. 
The  timber  with  which  the  defendant  is  charged  was 
not  cut  for  any  such  purpose,  but  was  sold  outright  to 
persons  buying  on  timber  contracts.  It  results  that 
there  can  be  a  money  judgment  for  the  timber  alone. 

A  decree  will  therefore  be  entered  adjudging  that  the 
complainants  and  the  defendants  Kobert  Payne  and 
wife  Caroline,  are  entitled  to  recover  of  the  defendant 
N.  Q.  Dail  the  thirty-two  acres  of  land  described  in  the 
bill,  also  the  said  sum  of  ^329.84,  for  value  of  timber 
taken  by  the  defendant,  with  interest  on  the  latter  from 
the  date  of  the  decree  below;  the  recoveries  to  be  in 
the  proportion  of  one-fourth  to  complainant,  John  Mc- 
Kee, and  wife,  Mary  McKee,  one-fourth  to  complainants 
Charles  E.  Matthews  and  wife  Margaret  E.  Matthews, 
one-fourth  to  complainants  Gertrude  and  Walter  Whee- 
lock,  and  one-fourth  to  the  defendant  Robert  Payne  and 
wife  Caroline  Payne.  The  decree  will  also  award  a  writ 
of  possession  to  put  them  in  the  peaceable  possession  of 
the  land,  to  be  issued  upon  their  demand. 

The  decree  will  also  afl^m  the  chancellor's  decree  di- 
recting a  sale  of  the  homestead  and  dower  tract  of  land 
for  division  of  proceeds  among  the  parties  entitled 
thereto  according  to  that  decree.  The  sale  will,  how- 
eyer,  be  in  this  court,  and  upon  terms  of  one-fourth 
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cash  and  the  balance  on  a  credit  of  nine  months^  pur- 
chase money  note  with  good  security  being  taken  for 
the  deferred  payment,  and  a  lien  therefor  being  retained 
upon  the  land. 

Complainants  will  pay  one-fourth  of  the  costs  of  this 
court  accrued  up  to  this  time,  and  one-fourth  of  all  the 
unadjudged  costs  of  the  court  below,  exclusive  of  costs 
accrued  in  that  court  in  establishing  the  necessity  of 
selling  the  homestead  and  dower  tract;  the  defendant 
N.  G.  Dail  will  pay  all  of  the  residue  of  the  same  char- 
acter of  costs.  All  of  the  costs  accrued  in  this  court 
and  in  the  court  below,  not  already  adjudged,  and  aris- 
ing out  of  and  pertaining  to  the  sale  of  the  homestead 
and  dower  tract,  will  be  paid  out  of  the  funds  to  arise 
from  the  sale  of  that  tract 

All  of  the  judges  concur. 
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Bradford  et  al.  v.  City  of  Jellioo. 

(KNOXVILLE.     AUGUST  27,  1901.) 

AiBrmed  by  the  Supreme  Court  without  modification,  November  19,  1901. 

1.  LIQUOR  DEALING.   Ordinance  Confining  to  Daylight  Not  Un- 
reasonable or  Oppreesive. 

An  ordinance  confining  the  business  of  liquor  dealers  to  daylight 
and  prohibiting  them  from  selling  during  the  night  hours  Is 
not  unreasonable  or  oppressive.  And  this  is  so  although  an 
adjacent  town,  just  across  the  line  in  another  state,  being  in 
fact  part  of  the  same  town  though  having  no  legal  connection, 
places  no  such  restriction  on  the  business,  and  although  some  j 

of  the  dealers  In  the  Tennessee  municipality  run  licensed  pool 
tables,  restaurant,  etc..  In  connection  with  their  liquor  busl-  I 

ness,  and  It  Is  claimed  that  this  ordinance  will  compel  the 
closing  of  these  businesses  also.     {Post,  pp.  714-718.)  , 

Cited:  Ward  v.  Mayor,  etc.,  of  Greenevllle,  8  Bax.  228;  Smith 
V.  KnoxvlUe,  4  Heis.  — ;  Maxwell  v.  Jonesboro,  3  Head  — . 

2.  RULES  OF  ORDER.     Waived  by  City  Council,  When. 
Rules  of  order  for  the  government  of  a  city  council  are  mere  rules 

of  procedure  adopted  by  itself  for  its  guidance  and  conven- 
ience. They  are  no  part  of  its  legislative  or  legal  charter  and 
rest  upon  no  positive  prescription  of  the  statutes  of  the  state. 
It  is  therefore  competent  for  the  council  to  waive  them,  and 
this  is  done  where  an  ordinance  is  legally  passed  on  two  read- 
ings at  the  meeting  at  which  it  Is  introduced,  and  passes  its 
third  and  final  reading  at  the  next  meeting,  without  objection 
based  upon  its  nonreference  to  a  committee.  {Post,  pp.  709- 
712,  718-720.) 

3.  APPEAL.    Should  be  Allowed  on  Dissolving  Injunction. 

The  chancellor  erred  In  not  allowing  an  appeal  upon  dismissing 
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the  bill  and  dissolving  an  injunction,  and  should  not  have  de- 
layed the  appeal  until  the  coming  in  of  the  report  of  the  master, 
ordered  to  be  made  to  the  next  term,  ascertaining  the  damages 
sustained  in  consequence  of  the  wrongful  suing  out  of  the  in- 
junction.    iPo9t,  pp.  720,  721.) 

Cited:     Macheca  v.  Panesi,  4  Lea   644. 

4.  DAMAGES.  Measure  for  Wrongfully  Enjoining  Ordinance. 
Penalties  for  violating  an  ordinance  do  not  furnish  a  measure  of 
damages  for  wrongfully  enjoining  its  enforcement,  but  theiB 
must  be  an  injury  sustained  in  some  property  or  pecuniary 
right,  and  where  that  is  not  Siiown  merely  nominal  damages 
should  be  awarded.     {Post,  pp.  721-725.) 


FROM  CAMPBELU 


Appeal  from  the  Chancery  Court  of  Campbell  county. 
■Hugh  G.  Kyle,  Chancellor. 

H.  M.  Gaines  and  E.  H.  Powers,  for  complainants. 

Johnson  &  Trambll,  for  defendant 


Wilson^  J. — The  bill  in  this  case  was  filed  July  11, 
1900,  to  enjoin  the  enforcement  of  an  ordinance  of  the 
city  of  Jellico  and  to  have  it  declared  illegal.  Jellico 
is  a  municipal  corporation  in  Campbell  county,  this 
state,  and  adjoins  the  Kentucky  state  line.  It  was 
first  incorporated  in  1885  by  the  name  of  the  "Town  of 
Jellico,"  under  the  act  of  1877,  chapter  121.    Its  char- 
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ter  was  amended  and  its  name  changed  to  city  of  Jel- 
lico  by  an  act  of  the  legislature  passed  in  1893.  Its  mu- 
nicipal i)owers  are  those  conferred  by  the  act  of  the  leg- 
islature just  mentioned,  and  those  derived  from  the  gen- 
eral law  of  the  state  applicable  to  municipal  corpora- 
tions. Its  charter  provides  for  the  election  of  a  mayor 
and  six  aldermen,  who  constitute  the  city  council.  In 
the  event  of  a  tie  in  the  vote  of  the  aldermen,  the  mayor 
is  authorized  to  cast  the  deciding  vote. 

The  complainants  are  in  the  saloon  business  in  said* 
city,  and  in  additon  to  whisky,  wine,  brandy,  beer,  etc-^ 
sell  tobacco,  cigars  and  soda  pop  and  run  pool  tables. 

The  ordinance  assailed  in  the  bills  is  as  follows : 

"An  ordinance  closing  the  business  of  liquor  dealers  between  the- 
hours  of  8:30  o'clock?,  u.   and  6  o'clock  a.  m. 

"Section  1.  Be  it  ordained  by  the  city  council.  That 
all  liquor  dealers  shall  close  their  places  of  business 
and  cease  selling  or  vending  liquors,  wines,  beer  and  all 
other  intoxicants  at  the  hour  of  8 :30  o^clock  p.  M.,  and 
shall  not  open  their  place  of  business,  vend  or  sell  said 
intoxicants  until  the  next  morning  at  the  hour  of  5 
A.M.;  provided,  that  should  said  hour  of  8:30  p.m., 
arrive  before  dark,  said  business  may  then  be  continued 
until  dark ;  and  should  the  hour  of  5  o'clock  a.  m.^  arrive 
after  daylight,  then  said  place  may  be  opened  up  for 
business  at  daylight. 

"Sec.  2.  Be  it  further  ordained,  That  any  person  or 
persons  violating  section  1  of  this  ordinance,  either  in 
person  or  through  their  agents  or  servants,  shall  be 
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gnilty  of  a  misdemeanor^  and  shall  pay  the  city  of  Jel- 
lico  a  fine  of  fifty  dollars  for  every  ofFense. 

"Sec.  3.  Be  it  further  ordained,  That  this  ordinance 
take  effect  from  and  after  July  1,  1900,  the  welfare  of 
the  city  requiring  if 

This  ordinance,  it  is  claimed  by  the  city,  passed  its 
third  and  final  reading  before  the  city  council  May  22, 
1900,  and  was  approved  by  the  mayor  June  7,  1900. 

The  complainants  took  out  licenses  as  retail  liquor 
dealers  some  of  them  in  May  and  some  in  June,  1900, 
for  three  months,  paying  therefor  the  required  state, 
county  and  municipal  tax,  and  claim  that  they  were 
granted  the  right  to  vend  their  wares  without  restraint 
in  the  limits  of  the  city,  except  as  prohibited  by  law, 
until  the  expiration  of  their  respective  licenses. 

The  ordinance  is  assailed  in  the  bill  specifically  on 
these  grounds : 

1.  Because  it  was  not  passed  and  enacted  in  the 
manner  provided  by  the  charter  of  the  city,  and  in  vio- 
lation of  its  rules  and  regulations. 

2.  Because  it  is  unreasonable  and  oppressive,  in  that 
it  attempts  to  prohibit  the  business  of  complainants, 
which  is  recognized  and  authorized  by  the  laws  of  the 
land. 

3.  Because  it  is  an  unjust  and  oppressive  discrim- 
ination against  complainants,  who  also  sell  tobacco, 
cigars,  soda  pop,  etc.,  in  favor  of  the  merchants  who 
sell  tobacco,  cigars  and  soda  pop  exclusively. 

The  grounds  of  objection  to  the  ordinance,  as  averred 
in  the  bill  are,  in  substance,  that  complainants  in  the 
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operation  of  their  business  sell  their  goods  to  miners 
working  in  mines  located  from  one  to  four  miles  firom 
Jellico,  and  that  as  these  miners  go  to  their  work  early 
in  the  morning  and  work  until  late  in  the  evening  the 
best  hours  for  complainants'  trade  are  after  8  p.  m. 
and  before  4  o'clock  a.  m.  in  the  summer  time ;  that  Jel- 
lico is  on  the  Tennessee  and  Kentucky  line,  there  being 
from  1,200  to  1,500  inhabitants  in  the  limits  of  Jellico 
in  Tennessee,  and  500  or  600  inhabitants  in  Jellico,  a 
Kentucky  town  just  over  the  line  in  the  state  of  Ken- 
tucky, and  some  1,000  inhabitants  living  just  outside 
and  contiguous  to  these  municipalities;  that  there  are 
from  1,000  to  1,200  miners  in  the  Jellico  territory,  who 
get  their  supplies  in  the  defendant  city;  that  the  de- 
fendant city  has  electric  lights;  that  all  of  its  streets 
are  lighted  by  electricity ;  that  it  possesses  all  the  equip- 
ments of  a  modern  city,  and  with  its  electric  lights  night 
can  be  changed  into  day ;  that  in  a  city  of  the  character 
of  defendant,  the  majority  of  whose  inhabitants  keep 
as  late  hours  as  10  and  11  p.  m.  the  hour  of  8 :30  p.  m. 
is  very  early  in  the  winter  time  and  arrives  about  dark 
in  the  summer,  and  the  hour  of  5  a.  m.  is  too  late  to  ac- 
commodate the  mining  class,  who  go  to  work  early  both 
winter  and  summer. 

It  is  further  alleged  that  three  of  the  complainants, 
giving  their  names,  in  addition  to  having  licenses  as 
liquor  dealers,  have  paid  the  required  tax  to  run  pool 
tables ;  that  the  ordinance  will  deprive  them  of  the  best 
hours  for  operating  their  pool  tables,  which  are  in  their 
places  of  business,  and  that  complainant  Cunningham 
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runs  a  restaurant  in  connection  with  his  saloon,  and 
this  feature  of  his  business  will  be  destroyed  by  the  ordi- 
nance. 

It  is  further  alleged  that  the  ordinance  cannot  pro- 
mote the  public  good,  inasmuch  as  Jellico  in  Kentucky 
adjoins  the  defendant  in  this  state,  and  m  the  former 
there  are  some  ten  or  twelve  saloons  that  can  keep  open, 
if  their  proprietors  so  desire,  all  night,  and  hence 
patrons  of  saloons  in  Tennessee  can  step  across  the  line 
and  get  their  drinks  or  supplies,  and  therefore  the  ef- 
fect of  the  ordinance,  if  enforced,  will  work  an  irrep- 
arable injury  to  complainants  by  driving  their  customers 
to  the  Kentucky  saloons. 

It  is  further  averred  that  the  ordinance  was  intro- 
duced in  the  city  council  of  defendant  April  5,  1900, 
and  was  passed  on  two  readings  at  that  meeting;  that 
May  22,  1900,  at  a  called  meeting  of  the  city  council, 
the  ordinance  as  then  amended  passed  its  final  reading 
by  the  mayor  casting  the  deciding  vote,  the  vote  among 
the  aldermen  being  a  tie.  It  is  further  averred  that 
since  the  passage  of  the  ordinance  four-fifths  ;of  the 
voters  in  the  limits  of  the  defendant,  representing  nine- 
tenths  of  its  taxable  property,  signed  a  petition  to  the 
city  council  asking  it  to  repeal  the  ordinance  because 
its  enforcement  would  not  only  work  an  injury  to 
complainants,  but  to  the  public  good,  by  depriving  the 
merchants,  butchers  and  other  retail  men  on  the  Ten- 
nessee side  of  their  share  of  the  miners^  money^  who 

1  Tenn  Cha&— (45) 
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are  their  patrons,  by  forcing  them  to  the  Kaitncky 
side  to  buy  their  liqnors,  cigars,  tobaccos,  etc 

Under  the  prayer  of  the  bill  a  temporary  injunction 
was  granted. 

The  bill  was  at  once  answered  by  the  defendants. 
The  chancery  jcourt  of  Campbell  county  convened  the 
first  Monday  in  August,  1900,  and  on  the  tenth  day  of 
that  month  the  city  entered  in  open  court  a  motion  to 
dissolve  the  injunction,  on  the  ground  that  the  bill  on 
its  face  showed  no  merits,  and  that  if  any  merits  were 
shown  on  its  face  they  were  denied  by  the  answer. 

The  chancellor  overruled  the  motion  because,  as 
stated  by  him,  the  injunction  was  the  real  remedial 
part  of  the  bill,  and  the  dissolution  of  the  injunction 
involved  a  decision  of  the  case  on  its  merits  against  the 
complainants. 

The  cause  was  heard  on  the  pleadings  and  evidence^ 
November  23,  1900.  The  court  held  the  ordinance  to 
be  reasonable  in  its  terms ;  that  it  was  enacted  substan- 
tially in  compliance  with  the  charter,  rules  and  ordi- 
nance of  the  city,  and  thereupon  dissolved  the  injunc- 
tion and  dismissed  the  bill  with  cost.  Upon  motion 
of  defendant  a  reference  was  made  to  the  master  direct- 
ing him  to  hear  proof  and  report  to  the  following  term 
of  the  court  what  damages  had  been  sustained  by  the 
city  in  consequence  of  the  wrongful  suing  out  of  the 
injunction. 

Complainants  prayed  an  appeal  to  the  supreme  court 
from  this  decree,  but  the  prayer  for  the  appeal  was  de- 
clined  until  the  coming  in  of  the  report  from  the  master^ 
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The  maater's  report  waa  filed  February  23,  190L  He 
rei>orted  that  the  proof,  in  his  opinion,  did  not  author- 
ize a  finding  that  any  damages  had  been  sustained  by 
the  city  in  consequence  of  the  injunction.  — *,  ^j^i 

The  city  excepted  to  this  report  The  substance  of 
the  exception  is  that  the  city  was  enjoined  from  en- 
forcing a  valid  ordinance  from  July  11  to  November 
23,  1900,  and  that  the  complainants,  both  as  a  matter 
of  presumption  and  from  the  proof,  availed  themselves 
of  the  benefits  of  the  injunction  by  keeping  open  their 
saloons  in  violation  of  the  provision  of  the  ordinance 
requiring  them  to  close  at  8 :30  p.  M.,  the  penalty  for 
the  violation  of  which  is  |50. 

The  case  was  heard  by  the  court  upon  the  report  and 
exception  of  the  city  thereto.  May  23,  1901.  At  this 
hearing  the  city  by  its  counsel  offered  in  open  court  to 
release  and  remit  all  claims  for  the  violation  of  its  early 
closing  ordinance  committed  by  any  of  the  complain- 
ants except  for  the  sum  of  |500,  the  penalty  of  their 
injunction  bond.  The  court  was  of  opinion  from  the 
evidence  on  file  that  each  of  the  complainants  had  vio- 
lated the  ordinance  from  July  14  to  November  23, 
1900,  pending  their  injunction,  and  thereupon  awarded 
the  city  a  recovery  against  each  of  them  for  f  100,  all 
aggr^ating  $500^  and  against  the  complainants  and  the 
surety  on  their  injunction  bond  for  f 500,  the  latter  re- 
covery to  be  enforced  in  the  event  the  judgments  against 
the  individual  complainants  could  not  be  collected. 

From  this  and  the  previous  decree  complainants  were 
granted  an  appeal  to  the  supreme  court.     They  have 
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also  brought  the  case  up  by  writ  of  error.     The  errors 
assigned  before  us  are,  in  brief: 

1*^  That  the  ordinance  in  question  was  not  enacted 
in  the  mode  and  manner  prescribed  by  the  charter  and 
the  ordinance  of  the  city. 

2.  That  the  ordinance  is  void  because  it  is  unrea- 
sonable  and  oppressive. 

3.  The  court  erred  in  refusing  to  grant  an  appeal  to 
complainants  at  the  time  the  case  was  heard  upon  its 
merits. 

4.  The  court  erred  in  allowing  $500  as  damages  foi: 
the  wrongful  suing  out  of  the  injunction. 

The  facts  appearing  in  the  record  necessary  to  be 
stated  in  deciding  the  questions  raised  ape  these,  briefly 
stated:  The  defendant  is  a  municipality  situated  in 
Campbell  county,  this  state,  on  the  line  between  this 
state  and  Kentucky.  It  contains  some  1,200  or  1,500 
inhabitants.  It  derives  its  municipal  powers  from  an 
act  of  the  legislature  passed  in  1893  amending  its 
original  charter  of  incorporation  under  the  acts  of  1877, 
chapter  121,  and  from  the  general  laws  of  the  state  con- 
ferring powers  upon  municipalities  created  thereunder. 
Among  the  powers  conferred  is  authority  to  license  or 
tax  everything  licensed  or  taxed  by  the  state  or  county, 
to  regulate  the  police  of  the  city,  to  impose  fines,  for- 
feitures and  penalties  for  breach  of  any  ordinance,  and 
to  provide  for  the  recovery  and  appropriation  of  the 
same,  and  to  pass  all  ordinances  not  contrary  to  the 
constitution  and  laws  of  the  state  that  may  be  necessary 
to  carry  out  the  provisions  and  full  intent  and  meaning 
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of  the  object  of  the  corporation.  Its  governing  au- 
thority under  the  charter  consists  of  the  mayor  and  six 
councilmen.  In  the  event  of  a  tie  in  a  vote  by  the  al- 
dermen, the  mayor  is  authorized  to  cast  the  deciding 
vote.  The  mayor  is  authorized  to  call  special  meetings 
of  the  city  council.  A  majority  of  the  councilmen  con- 
stitute a  quorum  for  business. 

The  ordinance  assailed  was  introduced  into  the  city 
council  April  5,  1900.  At  this  session  there  were  five 
aldermen  present.  The  ordinance  was  passed  on  two 
readings  at  this  session  by  a  vote  of  three  to  two  among 
the  aldermen.  The  ordinance  introduced  at  this  meet- 
ing provided  for  the  closing  of  the  saloons  at  8  o'clock 
p.  M.,  and  forbade  their  opening  for  business  until  5 
o'clock  on  the  following  morning.  The  second  reading 
or  passage  of  the  ordinance  at  this  session  of  the  city 
council  was  passed  under  a  suspension  of  the  rules.  At 
a  regular  meeting  of  the  city  council  held  May  3,  1900, 
there  were  present  the  mayor  and  four  aldermen.  A 
motion  was  made  to  postpone  action  upon  the  ordinance 
upon  its  third  reading  until  the  next  regular  meeting 
of  the  council.  There  were  two  votes  in  favor  of  the 
motion  to  postpone  and  two  against.  Thereupon  the 
mayor  voted  against  the  motion  to  postpone  It  was 
then  moved  by  an  alderman  that  the  closing  ordinance 
be  read  and  passed  upon  its  third  reading.  During  the 
debate  over  the  matter  two  of  the  aldermen  left  the 
hall,  and  on  the  call  of  the  roll  the  mayor  announced 
that  there  was  no  quorum  present  and  declared  the 
meeting  adjourned.    The  mayor  issued  a  call  for  a 
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special  meeting  of  the  city  council  to  be  held  May  22, 
1900,  and  specified  in  the  call  the  purposes  and  business 
to  be  acted  upon  at  the  meeting.  One  of  the  purposes 
specified  was  action  on  the  final  reading  and  passage 
of  the  closing  ordinance.  All  the  aldermen  were  noti- 
fied, as  required,  of  this  meeting.  At  this  meeting  th^*e 
were  present  the  mayor  and  five  aldermen.  At  this 
meeting  the  ordinance  was  amended  so  as  to  make  it  as 
herein  copied,  and  upon  a  call  of  the  roll  it  was  passed 
by  a  vote  of  three  to  two.  It  appears  to  have  been  ap- 
proved by  the  mayor.  May  22  or  June  7, 1900. 

Among  the  rules  of  order  for  the  government  of  the 
council  of  defendant  are  these: 

'^No  ordinance  shall  become  a  law  at  the  meeting  at 
which  it  originates,  and  all  ordinances  shall  be  read 
two  times  before  they  become  a  law. 

^'All  ordinances  passed  on  first  reading  shall  be  re- 
ferred to  the  standing  committee  having  jurisdiction  of 
the  subject-matter  of  the  ordinance,  and  such  committee 
shall  report  on  the  same  at  the  next  meeting  for  adop- 
tion, modification  or  rejection,  as  the  case  may  be.  If 
such  ordinances  be  general  in  their  nature,  they  shall 
be  referred  to  a  special  committee  of  three  to  be  ap- 
pointed by  the  presiding  ofllcer,  which  committee  shall 
report  in  like  manner  to  the  next  meeting  of  counciL 

'^No  one  of  the  foregoing  rules  shall  be  suspended, 
except  by  the  unanimous  consent  of  the  council  and 
mayor. 

"By  consent  of  a  majority  of  council  present,  an  ordi- 
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nance  may  pass  two  readings  at  one  meetings  upon  a 
suspension  of  rules  by  a  majority  vote/' 

Under  the  facts  stated  no  valid  objection  can  be 
advanced  against  the  passage  of  the  ordinance  in  ques- 
tion on  two  readings  at  the  meeting  at  which  it  was 
first  introduced.  From  the  proof  the  rules  or  regula- 
tion for  the  government  of  the  council  as  above  copied 
was  observed.  In  other  words,  under  a  suspension  of 
the  rules  the  ordinance  was  passed  on  its  second  reading 
at  the  meeting  at  which  it  was  introduced.  The  real 
objection -urged  before  us  against  the  validity  of  the 
passage  of  the  ordinance  is  that  it  was  never  referred 
to  a  standing  or  special  committee  to  report  on  it  at  a 
subsequent  meeting,  as  required  under  the  second  rule  of 
order  for  the  government  of  council  above  quoted.  As 
a  matter  of  fact,  under  the  proof  the  ordinance  was 
never  referred  to  any  committee  for  its  report.  This 
specific  objection  to  the  ordinance  or  to  the  mode  or 
manner  of  its  enactment  was  i^ot  in  terms  made  in  the 
bill.  It  was  brought  out  in  proof  that  the  ordinance 
was  not  referred  to  a  committee,  as  req[uired  by  the 
rule,  after  its  first  reading.  The  bill  does  aver  that  it 
was  not  passed  and  enacted  in  the  manner  provided  by 
the  charter  of  the  defendant  and  in  violation  of  its  rules 
and  regulations,  and  this  averment  opens  the  door  for 
the  proof  that  it  was  never  referred  to  a  committee  and 
lays  the  ground  for  the  error  assigned  in  this  court 
raising  the  objection  to  its  validity  stated.  In  this  con- 
nection it  is  proper  to  state  that  so  far  as  is  shown  by 
the  evidence  no  aldermen  requested  or  demanded  that 
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the  ordinance  be  referred  to  either  a  standing  or  special 
committee  after  its  passage  on  its  first  reading.  On  the 
contrary,  so  far  as  is  disclosed  by  the  record,  it  was  at 
the  same  meeting  at  which  it  passed  its  first  reading 
passed  on  its  second  reading  under  a  suspension  of  the 
rules,  and,  so  far  as  is  disclosed  by  the  record,  there 
was  no  objection  to  taking  it  up  and  passing  it  on  its 
third  reading  without  a  previous  reference  to  a  com- 
mittee. 

We  deem  it  proper,  in  view  of  the  nature  of  the  case 
and  the  briefs  of  counsel,  to  state  the  following  addi- 
tional facts  appearing  in  the  record :  The  town  of  Jel- 
lico,  located  just  across  the  line  in  Kentucky  and  ad- 
joining the  defendant  municipality  in  this  state,  con- 
tains a  population  of  some  500  inhabitants.  •  From  the 
proof  it  has  in  it  some  ten  or  twelve  saloons,  and  these 
saloons  keep  open  all  night  if  their  proprietors  so  desire. 
In  other  words,  there  is  no  ordinance  or  law  fixing  a 
closing  and  opening  hour  for  the  saloons  in  the  Ken- 
tucky town.  Both  towns  derive  a  considerable  support 
from  the  1,200  or  1,400  miners  and  their  families  occu- 
pying what  is  known  as  the  Jellico  mining  territory. 
It  is  of  course  inferable,  and  so  the  proof  shows,  that 
the  late  night  or  all  night  liquor  drinkers  in  Jellico, 
Tennessee,  if  the  saloons  in  the  defendant  be  closed  at 
8 :30  p.  M.^  can  after  this  hour  step  across  the  line  into 
Jellico,  Kentucky,  and  satisfy  their  thirst.  So  if  they 
get  up  before  day  and  find  the  doors  of  the  saloons  in 
the  defendant  closed,  they  can  with  ease  go  a  few  steps, 
land  in  Jellico,  Kentucky,  and  appease  their  appetites 
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provided  the  saloons  in  the  latter  town  are  open.  That 
this  course  will  be  to  some  extent  taken  by  the  late  night 
and  before  daylight  drinkers  living  in  Jellico,  Ten- 
nessee, with  the  saloons  therein  closed  as  required  by 
the  ordinance  under  review,  we  may  reasonably  infer 
from  the  situation  disclosed  by  the  record,  and  hence, 
to  the  extent  that  such  drinkers  may  patronize  Ken- 
tucky saloons,  the  trade  of  complainants  in  drinks  will 
be  lessened.  One  of  the  complainants  testifies  that 
while  the  ordinance  was  in  force  several  days  before  the 
Injunction  issued,  his  trade  fell  off  twenty  or  twenty- 
five  per  cent,  and  all  say  that  its  operation  will  materi- 
Ally  lessen  their  trade. 

As  stated,  in  the  bill,  after  the  passage  of  the  ordi- 
nance, a  petition  was  largely  signed  by  the  voters  re- 
siding in  the  defendant  corporation  asking  the  city  coun- 
cil to  repeal  it.  Whether  this  petition  was  signed  by  a 
majority  of  the  legal  voters  residing  in  defendant  cor- 
poration, and  what  proportion  of  the  taxable  property 
in  the  corporation  was  owned  by  the  signers,  is  not 
definitely  shown  in  the  record.  We  infer  from  the 
number  of  names  appearing  to  the  petition,  a  copy  of 
which  is  in  the  record,  that  a  majority  of  the  voters 
signed  it. 

We  report  the  above  facts  relative  to  the  petition,  not 
because  we  think  they  have  any  controlling  bearing 
upon  the  real  questions  in  issue,  but  because  they  seem 
to  have  been  permitted  to  enter  the  record  without  ob- 
jection and  because  they  have  been  advanced  in  argu- 
ment. 


714  TENNESSEE  OHANOEEY 

Bradford  v.  City  of  JelUoo. 

Jellico,  Tennessee^  is  lighted  by  electricity,  and  while 
under  the  record  its  electric  lights  are  very  good,  they 
are  not  sufficient  to  convert  night  into  day. 

What  precedes  contains  a  statement  of  all  the  mate- 
rial facts  in  the  record  necessary  to  be  stated  in  order 
to  dispose  properly  of  the  errors  assigned. 

Is  the  ordinance  in  issue  unreasonable  or  oppressive? 
If  it  is,  it  is  illegal  and  should  be  annulled.  We  need 
not  travel  outside  the  decisions  of  our  own  courts  to 
find  the  correct  legal  determination  of  this  question.  It 
is  settled  beyond  cavil  in  this  state  that  municipal  cor- 
porations have  the  power,  unless  inhibited  by  the  clear 
terms  of  their  charters,  or  the  legislative  acts  incor- 
porating them,  to  regulate  the  business  of  retail  liquor 
dealers  in  their  limits,  and,  in  view  of  the  character  of 
the  business,  an  ordinance  confining  their  right  to  ex- 
ercise their  trade  during  the  hours  of  daylight,  and 
prohibiting  them  from  selling  during  the  night  hours 
is  not  unreasonable  or  oppressive  Ward  v.  Mayor, 
etc.,  of  Greeneville,  8  Bax.,  228.  - 

In  Smith  v.  Knoxville,  4  Heis.,  it  was  held  that  an 
ordinance  of  the  city  forbidding  the  sale  of  liquors  by 
retailers  after  nine  o'clock  p.  m.  was  valid. 

In  Maxwell  v.  Jonesboro,  3  Head,  it  was  ruled  that  an 
ordinance  prohibiting  sales  of  liquor  after  dark  was  a 
proper  exercise  of  the  regulating  power  of  the  town. 

We  have  held  at  the  present  term  that  it  was  compe- 
tent for  the  city  of  Newport,  in  Cocke  county,  to  fix  or 
prescribe  by  ordinance  certain  limits  within  the  cor- 
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poration  in  which  liquor  dealers  must  conduct  their 
business. 

The  general  rale  established  by  these  cases  is  that  it 
must  be  left  to  the  proper  corporate  authorities  to  de- 
<!ide  what  regulations  or  restrictions  are  necessary  to' 
be  imposed  upon  the  business  or  trade  of  retail  liquor 
•dealers  for  the  public  good  and  for  the  preservation  of 
good  order  and  quiet,  and  unless  the  restrictions  im- 
posed by  the  corporate  authorities  are  unreasonable  and 
oppressive,  they  will  be  upheld  by  the  courts.  As 
stated,  a  regulation  confining  the  trade  and  retail  of 
liquors  by  licensed  saloons  to  the  hours  of  daylight  is 
not  an  oppressive  and  unreasonable  exercise  of  the 
municipality's  supervisory  police  powers  over  their  busi- 
ness.    Authorities  supra. 

It  is  by  implication,  if  not  directly,  argued  in  this 
<case  that  the  rule  announced  in  the  cases  cited  are  not 
applicable  here  because  of  the  location  of  the  town  of 
Jellico  just  across  the  line  in  Kentucky,  where  the  sa- 
loons are  allowed  to  remain  open  all  night.  This  insist- 
•ence  in  its  final  analysis  resolves  itself  into  the  propo- 
sition that  a  border  municipal  corporation  of  this  state 
•cannot  exercise  its  rightful  police  powers  in  restrain- 
ing the  retail  liquor  trade  in  it,  for  the  protection  or 
-conservation  of  good  morals,  good  order  and  peace  and 
-quiet  in  its  limits,  because  an  adjoining  border  town  in 
another  state  sees  proper  to  impose  no  restraints  upon 
-such  business  in  its  boundaries.  The  argument  is  that 
the  restriction  in  the  home  corporation  is  useless  and 
nugatory  in  promoting  sobriety,  good  order  and  peace 
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and  quiet  therein  because  the  night  drinking  class  can 
by  a  few  steps  pass  into  Kentucky  and  satisfy  their  al- 
coholic wants. 

If  we  assume  that  the  argument  states  a  fact,  it  fails 
to  meet  the  legal  question.  It  is  not  sound  reason  or 
law  to  say  that  a  municipal  ordinance,  reasonable  in 
itself  and  in  its  purpose  and  within  the  usual  police 
powers  accorded  to  municipalities,  becomes  unreason- 
able and  oppressive  in  its  restrictions  because  an  ad- 
joining or  near-by  city  in  another  state  sees  proper  to 
absolve  the  peculiar  business  or  trade  in  its  midst  from 
such  restraints.  In  short,  the  non-action  of  the  ad- 
joining or  nearby  city  in  an  adjoining  state  in  the  mat- 
ter of  properly  regulating  and  restraining  the  trade  and 
business  of  its  retail  liquor  dealers,  cannot  divest  the 
defendant  of  its  legitimate  police  powers  and  convert 
its  proper  restrictions  upon  its  liquor  dealers  into 
measures  of  oppression  and  unreason.  The  defendant 
has  the  right  to  the  reasonable  exercise  of  its  police 
power  to  protect  its  corporate  household  and  the  peace, 
morals  and  good  order  of  its  inhabitants,  and  if  its 
efforts  in  this  direction  be  thwarted  by  the  action  or 
nonaction  of  a  foreign  municipality,  it  is  to  be  re- 
gretted, but  it  cannot  affect  the  legality  of  its  efforts. 
We  are  of  opinion  that  there  is  no  maintainable  l^al 
merit  in  this  contention  of  appellants. 

It  is  argued  further,  in  support  of  the  insistence  that 
the  ordinance  is  invalid  because  it  unjustly  and  op- 
pressively discriminates  in  favor  of  dealers  in  tobacco 
and  cigars  and  soda  pop,  who  do  not  also,  as  complain- 
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ants  do,  deal  in  whisky,  brandy,  wine,  beer  and  other 
intoxicants.  This  argument  ignores  the  essential  fact 
that  the  ordinance  is  directed  to  the  regulation  and  re- 
striction of  the  trade  of  retail  liquor  dealers,  and  that 
restrictions  upon  such  dealers  within  the  limits  of  rea- 
son are  legal  and  proper  and  are  upheld,  notwithstand- 
ing their  business  is  authorized  by  the  state,  because  of 
its  peculiar  nature  and  because  of  its  demoralizing  ten- 
dency if  left  without  restrictions.  The  licensing  of  a 
saloon  under  the  laws  of  the  state  to  do  business  in  a 
city  upon  the  payment  of  a  prescribed  tax,  while  au- 
thorizing it  to  do  business  in  the  city  and  in  this  sense 
legalizing  it,  does  not  import  that  its  proprietor  may 
sell  when  and  to  whom  he  pleases.  He  takes  his  li- 
cense and  pays  the  tax  with  the  understanding  that,  as 
a  matter  of  law,  the  city  may  put  restrictions  upon  his 
business,  one  of  which  is  that  he  shall  not  sell  his 
liquors  in  the  night  hours. 

The  fact  that  some  of  the  complainants  run  pool  ta- 
bles, having  paid  the  prescribed  tax  therefor,  in  their 
places  of  business,  and  that  one  of  the  complainants 
runs  a  restaurant  in  connection  with  his  saloon  busi- 
ness, does  not  divest  the  defendant  of  its  municipal 
right  and  power  to  restrict  the  conduct  of  their  liquor 
sales  to  daylight  hours.  If  complainants  see  proper  to 
so  connect  their  pool  tables  and  restaurant  business 
with  their  retail  liquor  business  that  the  former  can- 
not be  carried  on  without  violating  legal  restrictions 
stated  upon  the  latter,  we  are  unable  to  see  from  a  legal 
standpoint  that  anyone  is  to  blame  but  themselves. 
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They  can  so  separate  the  one  business  from  the  other 
that  the  operation  of  the  one  allowed  without  restric- 
tions will  not  legally  involve  the  operation  of  the  other 
placed  under  proper  restraints.  Moreover,  as  a  matter 
of  law,  there  is  nothing  in  the  way  of  their  abandoning 
either  feature  of  the  double  business,  or  conducting 
them  in  separate  places  or  houses. 

What  has  been  said  disposes  of  two  of  the  errors  as- 
signed. 

Was  the  ordinance  passed  in  conformity  to  the  char- 
ter and  rules  of  the  defendant  governing  and  controlling 
the  enactment  of  ordinances  by  its  city  council?  The 
contention  that  it  was  not  is,  under  the  evidence,  rested 
upon  the  fact  that  the  ordinance,  after  passing  on  its 
first  reading,  was  not  referred  to  a  committee  to  report 
on  it  at  the  next  meeting  of  the  city  council,  as  required 
by  rule  15  of  the  rules  of  order  for  the  government  of  the 
council  previously  adopted  by  the  council,  it  being  the 
second  of  the  rules  hereinbefore  copied.  We  do  not 
think  this  contention  is  sustainable  under  the  facts.  In 
the  first  place  it  might  be  plausibly  argued  that  under 
the  rules,  all  construed  together,  it  was  competent  to 
pass  the  ordinance  on  two  readings  at  the  meeting  of 
the  council  at  which  it  was  first  introduced,  under  a 
suspension  of  the  rules,  as  was  done,  and  that  this  being 
so,  rule  15,  in  so  far  as  it  required  a  reference  of  the 
ordinance  after  its  passage  on  its  first  reading  to  com- 
mittee, was  not  applicable.  In  other  words,  it  could  be 
with  force  insisted  that  under  the  rules  it  was  compe- 
tent to  pass  an  ordinance  on  two  readings  by  the  counciF 
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at  its  meeting  at  which  the  ordinance  originated,  and 
in  this  event  no  reference  to  a  committee  under  rnle  15 
was  necessary.  But  a  more  solid  and  substantial  legal 
answer  to  the  contention  is  that  these  rules  of  order  for 
the  government  of  the  city  council  are  mere  rules  of  pro- 
cedure adopted  by  itself  for  its  guidance  and  con- 
venience They  are  no  part  of  its  l^islative  or  l^al 
charts,  and  rest  upon  no  positive  prescription  of  the 
statutes  of  the  state.  Being  rules  of  procedure  adopted 
by  the  council  for  its  own  convenience  and  government 
in  the  enactment  of  ordinances,  it  is  competent  for  the 
council  to  waive  them,  and  certainly  this  is  so  with  the 
consent  of  all  the  councils  present.  This  consent  is  as- 
suredly sufficient,  if  it  be  expressly  given,  and  such 
consent,  in  our  opinion,  may  be  implied.  If  an  ordi- 
nance be  l^ally  passed  on  two  readings  at  the  meeting 
at  which  it  is  introduced,  and  at  the  nexli  meeting  it  is 
put  upon  its  passage  on  its  third  and  final  reading  with- 
out objection  by  any  member  of  the  council  present, 
based  upon  its  nonreference  to  a  committee,  this  is,  in 
legal  effect,  equivalent  to  a  waiver  of  the  rule  requiring 
a  reference  to  a  committee  except  by  unanimous  consent 
of  the  council.  . 

We  readily  assent  to  the  correctness  of  the  legal  prop- 
osition that  where  a  municipal  charter,  or  the  law  gov- 
erning its  legislative  operations,  require  a  certain 
formality  or  mode  of  procedure  to  be  followed  in  the* 
enactment  of  municipal  laws  or  ordinances,  such  char- 
ter  requirement  or  law  is  mandatory,  and  that  the  pre- 
scribed formality  or  mode  of  procedure  must  be  ob- 


720  TENNESSEE  CHANCERY 

Bradford  v.  City  of  Jellico. 

served  in  the  enactment  of  ordinances  by  the  city,  and 
that  if  it  is  not  observed,  an  ordinance  enacted  in  vio- 
lation of  the  mode  prescribed  will  be  invalid.  But  tills 
rule  of  law  is  not,  as  we  think,  applicable  to  the  facts  of 
this  case,  as  found  and  stated  in  this  opinion,  and  for 
the  reasons  herein  advanced.  This  disposes  of  another 
error  assigned. 

It  is  next  objected  and  assigned  as  error  that  the 
chancellor  erred  in  not  permitting  complainants  to  ap- 
peal when  the  case  was  heard  upon  its  merits  and  he 
dissolved  the  injunction  and  dismissed  the  bill,  without 
delaying  their  appeal  until  the  coming  in  of  the  report 
of  the  master  ordered  to  be  made  to  the  next  term  to 
ascertain  the  damages  sustained  by  the  defendant  city 
in  consequence  of  the  wTongful  suing  out  of  the  in- 
junction. This  assignment  of  error  is  based  upon  two 
considerati(ms :  First,  that  the  injunction  was  the 
whole  remedial  part  of  the  bill,  and  that  dissolving  it 
and  dismissing  the  bill  settled  the  only  question  in  the 
case ;  and,  second,  that  a  reference  to  ascertain  the  dam- 
ages caused  by  the  wTongful  suing  out  of  an  injunction 
in  equity  is,  in  effect,  an  independent  suit.  The  con- 
tention involved  in  this  assigned  error  is  not  without 
logical  plausibility.  It  is  true,  as  argued,  that  a  ref- 
erence on  an  injunction  bond  to  ascertain  damages 
caused  by  the  wrongful  suing  out  of  the  injunction  is, 
in  effect,  an  independent  suit,  and  an  appeal  from  the 
decree  dismissing  or  deciding  the  suit  in  which  the  in- 
junction issued  will  not  bring  up  a  decree  based  upon 
the  report  of  the  master  under  the  reference,  nor  will 
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an  appeal  from  the  decree  based  upon  the  order  df  ref- 
erence to  the  master  to  ascertain  damages  bring  np  the 
original  case  on  the  merits.  Macheca,  v.  Panesi,  4  L^ 
544.  In  view  of  this  principle,  the  majority  of  the 
court  are  of  the  opinion  that  the  chancellor  was  in  error 
in  refusing  to  grant  an  appeal  from  his  decree  dismiss- 
ing the  bill  and  dissolving  the  injunction,  although  an 
order  was  made  in  the  case  for  a  reference  to  ascertain 
the  damages  caused  by  the  wrongful  suing  out  of  the 
injunction.  The  writer  does  not  concur  in  this  view, 
although  he  recognizes  that  a  motion  to  ascertain  dam- 
ages for  the  wrongful  suing  out  of  an  injunction  in  the 
case  in  which  it  issues  is,  in  effect,  a  substitute  for  a 
suit  at  law  upon  the  bond.  I  think  the  whole  effect  of  the 
case  cited  was  to  say  that  an  appeal  from  the  decree  dis- 
missing the  bill  would  not  bring  up  the  decree  based 
upon  the  reference  and  that  an  appeal  from  the  decree 
based  upon  the  reference  would  not  bring  up  the  orig- 
inal decree  dismissing  the  bill.  But  the  question  is  one 
of  no  practical  importance  in  this  case,  because  the 
parties  have  brought  up  the  record  by  writ  of  error 
to  review  this  action  of  the  chancellor. 

But  one  other  question  remains  to  be  determined 
under  the  errors  assigned,  and  that  is  the  correctness 
or  incorrectness  of  the  damages  allowed  against  com- 
plainants in  favor  of  the  city,  caused  by  suing  out  the 
injunction.  As  will  be  remembered  from  the  statement 
of  the  facts,  the  injunction  was  granted  by  competent 
judicial  authority.      It  was  continued  in  force  by  the 

1  Tenn  Cbaii--(46; 
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chancellor  after  the  bill  wbb  answered  and  its  conten- 
tions denied^  over  a  motion  by  defendant  for  its  dis- 
solution. It  will  lalso  be  remembered  that  the  master 
reported  from  the  proof  that  he  was  not  authorized  nor 
justified  in  finding  that  the  city  had  sustained  any  ma- 
terial damage  in  consequence  of  the  injunction.  And 
we  say  that  the  proof  wholly  fails  to  show  that  the  city 
sustained  any  such  damage  as  the  result  of  the  injunc- 
tion. 

As  before  stated  and  shown  in  this  opinion,  the  ordi- 
nance the  enforcement  of  which  was  enjoined  by  the 
injunction,  imposed  a  fine  of  |50  for  each  violation  of 
its  closing  and  opening  hour  feature.  It  is  true  under 
the  weight  of,  and  the  fair  inferences  to  be  drawn  from, 
the  evidence,  that  each  of  the  complainants  sold  liquor^ 
etc.,  in  violation  of  the  ordinance,  pending  the  existence 
of  the  injunction.  Just  how  many  times  each  or  either  of 
the  complainants  did  so  is  not  disclosed  in  the  record,  but 
we  presume  from  the  proof  that  they  habitually  kept 
open  their  saloons  after  the  closing  hour  prescribed  by 
the  ordinance  while  the  injunction  was  in  force,  and 
especially  so  if  any  parties  were  around  desiring  to 
trade  with  them. 

Now  it  is  manifest  from  the  decree  of  the  learned 
chancellor  that  he  proceeded  on  the  idea  that  the  pen- 
alty prescribed  in  the  ordinance  for  its  violation  in  some 
sense  furnished  the  rule  for  the  ascertainment  of  the 
damages  chargeable  against  the  complainants  for  suing 
out  the  injunction  enjoining  its  enforcement  and  to 
test  its  validity.    As  will  be  remembered,  the  city  in 
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open  court  at  the  hearing  of  the  case  offered  to  remit  all 
fines  chargeable  against  complainants  for  violating  the 
ordinance  pending  the  existence  of  the  injunction  except 
enough  to  cover  the  penalty  of  the  injunction  bond,  and 
thereupon  His  Honor  awarded  separate  judgments 
against  each  of  the  five  complainants  for  f  100,  making 
in  all  f500,  the  penalty  of  the  injunction  bond,  and  a 
judgment  for  fSOO  jointly  against  the  complainants 
signing  the  injunction  bond  and  their  surety  on  it,  to  be 
collected  in  the  event  and  to  the  extent  that  the  separate 
judgments  against  the  individual  complainants  were 
not  collectible.  In  other  words.  His  Honor,  in  view  of 
the  proffer  of  the  city  stated,  rendered  judgments 
against  the  complainants  for  enough  of  the  penalties 
prescribed  by  the  ordinance  for  its  violation  to  cover  the 
penalty  of  the  injunction  bond,  and  this  was  done  as  a 
measure  of  the  damages  sustained  by  the  city  as  the 
result  of  the  suing  out  of  the  injunction.  '  :ii i -'T  J 
We  are  of  opinion  that  the  penalties  that  may  have 
been  incurred  by  the  complainants  for  violating  the  or- 
dinance pending  the  existence  of  the  injunction  in  no 
legal  sense,  under  the  facts  of  the  case,  furnished  a  rule 
by  which  to  arrive  at  the  damages  sustained  by  the  city 
in  consequence  of  the  suing  out  of  the  injunction.  As 
a  matter  of  fact  and  law,  the  enforcement  of  the  ordi- 
nance was  suspended  by  the  fiat  of  the  law  pending  the 
existence  of  the  injunction.  It  is  true  it  turned  out  at 
the  hearing  that  under  this  fiat  it  was  wrongfully  sus- 
pended. Having  been  suspended  under  this  fiat  of  the 
law  wrongfully  invoked  by  the  complainants,  they  can- 
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not  in  reason  or  equity  complain  at  being  called  on  to 
pay  all  damages  naturally  and  proximately  resulting  to 
the  defendant  from  a  power  wrongfully  brought  into 
operation  by  them.  But  damages  in  the  sense  of  the 
law  applicable  to  this  class  of  cases  means  a  money  or 
property  damage.  It  does  not  mean  a  moral  or  senti- 
mental wrong.  Neither  does  it  mean  a  mere  disrespect 
or  disregard  for  law  not  resulting  in  a  property  damage 
or  pecuniary  loss.  It  means  an  injury  sustained  in 
some  property  or  pecuniary  right.  It  is  not  shown  by 
any  proof  in  the  record  that  the  city  lost  any  money  or 
property,  or  that  any  of  its  property  depreciated  in 
value  in  consequence  of  the  issuance  of  the  injunction. 
Municipal  ordinances  are  in  a  limited  but  a  definite 
sense  public  matters.  Any  citizen  of  a  city  honestly 
conceived  an  ordinance  thereof  to  be  illegal  and  that  it 
injuriously  affects  his  property  rights,  has  the  right  to 
appeal  to  courts  by  an  appropriate  proceeding  to  have 
it  annulled.  He  also  has  the  right  to  ask  that  its  en- 
forcement be  enjoined  pending  the  judical  settlement  of 
the  question  and  of  its  validity.  If  his  request  in  this 
respect  be  granted,  and  it  turns  out  on  the  final  inves- 
tigation and  determination  of  the  matter  that  the  ordi- 
nance is  valid,  he  is  liable  for  the  actual  damages,  for 
the  money  or  property  loss,  sustained  by  the  city  as  the 
proximate  result  of  the  injunction  invoked  and  secured 
by  him.  If  the  violation  of  the  ordinance  carries  a 
penalty  and  he  has  violated  it  pending  his  injunction, 
the  penalty  is  in  the  nature  of  a  debt  due  the  city  for 
the  violation.    It  is  in  no  sense,  as  before  stated,  as  we 
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view  the  subject^  a  damage  or  as  a  rule  by  which  to  meaB- 
ure  the  damages  sustained  by  the  city  in  consequence  of 
suing  out  the  injunction. 

Without  further  comment,  we  think  this  assignment 
of  error  just  discussed  is  well  taken  and  it  is  sustained. 
All  that  the  chancellor  should  or  could  have  done,  in 
our  opinion,  under  the  proof  on  the  reference,  was  to 
have  awarded  nominal  damages  and  the  cost  of  the  ref- 
erence against  complainants  and  their  security  on  their 
injunction  bond.     This  will  be  done  here. 

The  cost  of  the  appeal  will  be  paid  by  the  defendant 
city  of  Jellieo,  for  which  execution  will  issue.  The  cost 
below  will  be  paid  as  adjudged  by  the  chancellor. 

The  other  judges  concur. 


Upon  petition  the  court  found  additional  matters  of 
fact,  but  held  same  to  be  irrelevant  and  not  affecting 
the  decision  above. 


«  •   * 

*    -.        X  ... 
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Barnes  et  al.  v.  Brown  et  aZ. 

(KNOXVILLE.     OCTOBER  26,   1901.) 
Affirmed  by  tbe  Supreme  Court  without  modiflcation,  NoTember  23,  1901. 

1.  EVIDENCE.    Agreement  of  Counsel. 

Where  counsel  agree  that  a  copy  from  certain  "tax"  books,  filed 
as  an  exhibit,  may  be  admitted  as  evidence,  and  also  agree  as  to 
a  specific  fact  shown  on  said  tax  books,  the  court  may  look  to 
said  exhibit  and  the  agreed  fact,  and  need  not  resort  to  the 
original  "assessment"  books,  though  relied  upon  in  the  answer, 
for  proof  of  fatal  defects  in  assessments.     {Post,  pp,  736-738.) 

2.  ASSESSMENT.    Absence  of  Dollar  Mark  Invalidates.    Perpen- 
dicular Lines  Not  Substitutes  for,  When. 

The  absence  of  dollar  marks  from  an  assessment  is  fatal  thereto. 
The  fact  that  perpendicular  lines  have  been  used  for  a  series  of 
years  in  the  tax  offices  of  twenty  couptirs  of  th»  Fl-^ie  would 
not  make  a  usage  so  general  as  to  convert  such  lines  Into  sym- 
bols or  substitutes  for  dollar  marks.     (Pofit,  pp.  739-741.) 

Cited:  Randolph  v.  Metcalf,  6  Cold.  400,  405-7;  Anderson  v.  Post, 
38  S.  W.  R.,  283. 

Obiter:  Where  land  Is  owned  by  many  tenants  in  common,  the 
assessment  of  same  to  one  person  only  for  one  year  and  to  said 
person's  heirs  for  other  years  would  be  good,  at  least  as  to  the 
interest  of  said  person  at  the  time  of  making  the  assessment 
and  as  to  the  pro  rata  share  of  the  heirs.  The  court  is  not 
prepared  to  say  that  being  assessed  in  the  name  of  one  tenant 
in  common  would  not  create  a  lien  upon  the  land  as  against 
the  Interest  of  all,  npon  the  theory  of  trusteeship  of  the  one 
whose  name  is  mentioned  in  the  assessment,  although  it  might 
not  create  a  personal  debt  against  those  whose  names  were 
not  mentioned. 
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3.  SAME.    Descriptions,  Good  and  Bad. 

Examples  of  good  and  bad  descriptions  in  assessments.    (PMf, 

pp.  741-2.) 
Cited:    Bz  parte  Tennessee,  1  Shan.  Cas.,  657. 

4.  ESTOPPEL.    Admission.    Attorney's  Acts. 

(a)  An  admission  made  in  a  bill  that  there  are  taxes  due  the 
state  and  county  assessed  against  the  land  in  controversy,  does 
not  estop  the  parties  making  the  admission  from  raising  the 
qnestion,  in  another  proceeding,  as  to  the  legality  of  sidd  assess- 
ment, the  statement  in  the  bill  being  an  admission  as  to  a  matp 
ter  of  law  and  therefore  not  conclusive  on  the  party  making 
said  statement     iPo8t,  pp.  742-744.) 

(b)  Where  an  attorney  represented  the  state  and  county  in 
proceedings  to  collect  taxes,  and  afterward  represented  the  par- 
ties alleged  to  owe  the  taxes  in  a  matter  in  which  the  same 
land  was  involved  as  In  the  tax  proceeding,  and  held  up  the 
tax  proceeding  in  the  hope  of  getting  the  taxes  out  of  the  other 
proceeding,  that  will  not  operate  as  an  estoppel  on  either  of 
his  clients.     {Post,  pp.  742-744.) 

5.  LIMITATIONS,  STATUTE  OF.  Running  of  Arrested,  When. 
Section  969  (Shan.),  providing  for  a  reference,  before  confirma- 
tion of  sale  of  land  sold  under  decree,  to  ascertain  if  there  are 
any  taxes  which  are  a  lien  upon  said  real  estate  on  the  day  of 
sale,  and  providing  for  the  collection  thereof  from  the  fund  re- 
alized by  said  sale,  being,  in  eftect,  a  proceeding  for  the  collec- 
tion of  taxes,  the  running  of  the  statute  of  limitations  Is  ar- 
rested, upon  the  filing  of  a  bill  asking  for  the  sale  of  land,  as 
to  taxes  properly  assessed  upon  said  land  and  not  barred  at  the 
time,  whether  accruing  before  or  after  the  filing  of  the  bilL 
IPost,  pp.  744,  745.) 

Code  construed:    Shan.,  sec.  969. 

Q.  SAME.    Same.    Back-tax  Proceeding. 

In  order  to  stop  the  running  of  the  statute  of  limitations  nnder 
section  900  of  the  code  (Shan.),  providing  for  the  collection  of 
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all  taxes  upon  a  sale  of  land  upon  a  back-tax  proceeding,  tbere 
must  be  a  sale  had  under  such  proceedlns-    (PM^t  P«  745.) 

Code  construed:     Shan.,  sec.  900. 

7.  VOID  ASSESSMENT,  Payment  of  Taxes  Under,  not  Reoovered, 
When. 

A  pro  confesso  admitting  only  matters  of  fact,  and  the  question 
as  to  the  validity  of  an  assessment  being  a  matter  of  law,  there 
is  no  error  in  refusing  to  award  a  petitioner  a  decree  for  the 
amount  claimed  as  taxes  paid  by  him,  although  his  petition  had 
been  taken  for  confessed,  the  assessments  under  which  he  paid 
being  void.     {Post,  pp.  745-6.) 

8.  REASSESSMENT.    Cause  Stayed  on  Motion  for. 

Motion  being  properly  made  for  the  reassessment  of  land,  It  was 
the  duty  of  the  chancellor  to  have  stayed  the  cause,  to  the  end 
that  application  by  the  revenue  agent  or  other  person  inter- 
ested might  be  made  to  the  county  trustee  for  the  ba6k  assess- 
ment of  the  property.     {Post,  pp.  746-7.) 


FROM  BLOUNT. 


Appeal  fpom  the  Chancery  Court  of  Blount  county. 
— John  p.  Smith,  Chancellor. 

INGBBSOLL  &  Pbyton,  foF  petitioners. 

CoENiCK  &  CoRNiCK,  C.  T.  Catbs,  Se.,  and  W.  P. 
Washbuen,  for  defendants. 
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Neil,  J. — The  lands  in  this  case  were  sold  in  the 
chancery  court  of  Blount  county  for  division  of  the  pro- 
ceeds among  tenants  in  common^  and  purchased  by 
Henry  ^anton,  and  the  sale  confirmed  to  him  at  the 
October  term,  1899,  at  the  price  of  f8,100,  payable  in 
equal  installments  of  six,  twelve,  eighteen  and  twenty- 
four  months,  of  which  sum,  by  the  eighteenth  of  Octo- 
ber, 1900,  he  had  paid  into  the  hands  of  the  master 
f 2,146.  Shortly  after  the  sale  to  Manton  it  was  dis- 
closed that  the  taxes  on  the  lands,  claimed  by  the  state 
and  county,  had  not  been  paid  for  the  period  of  ten 
years,  and  thereupon,  at  the  term  next  preceding  Oc- 
tober, 1900,  on  application  of  the  purchaser,  Manton, 
a  reference  was  ordered  to  the  master  to  enquire  and 
report  upon  all  unsettled  taxes  on  the  property  which 
constituted  an  encumbrance  at  the  time  of  his,  Man- 
ton's,  purchase.  The  master's  report,  filed  October  17, 
1900,  showed  taxes  on  the  land  to  have  been  unpaid  by 
the  owners  of  it  from  the  year  1890  to  1899,  inclusive, 
and  that  these  taxes  aggregated  over  f  1,200;  with  in- 
terest perhaps  to  as  much  as  (1,500.  Upon  the  presen- 
tation of  the  rei)ort  to  the  court  for  an  order  to  pay  out 
the  taxes,  the  former  owners  of  the  land  appeared  by 
counsel  and  resisted  any  order  for  the  payment  of  the 
taxes,  and  disputed  the  validity  of  the  supposed  incum- 
brances. Thereupon  an  order  was  pronounced  by  the 
chancellor  permitting  the  purchaser,  Manton,  to  file  a 
petition  for  the  purpose  of  requiring  said  former  owners 
and  the  state  and  county,  and  one  Loudenslager,  who 
claimed  to  have  i>aid  off  a  portion  of  the  taxes  and  to 
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be  entitled  to  a  substitution  to  the  tax  lien,  to  interplead 
over  the  alleged  incumbrances^  and  obtain  the  judgment 
of  the  court  as  to  the  rights  and  liabilities  of  the  several 
parties  interested.  Accordingly^  the  petition  was  filed 
on  the  eighteenth  of  October,  1900.  Thereupon,  on  the 
twenty-seventh  day  of  October,  1900,  the  state  of  Ten- 
nessee and  county  of  Blount  appeared  by  their  revenue 
agent,  John  D.  Caldwell,  and  filed  a  petition  in  the 
cause,  claiming  taxes  to  the  amount  of  f  800  exclusive 
of  penalties,  and,  with  these  added,  about  |1,200.  This 
petition  alleged  that  the  lands  subject  to  these  taxes  lay 
in  civil  districts  numbers  3,  7  and  17  of  Blount  county, 
and  were  assessed  for  taxes  only  for  the  years  1890, 

1891,  1892,  1893,  1894  and  1895  to  George  Brown,  and 
for  the  year  1897  to  George  Brown's  heirs,  and  that  no 
taxes  whatever  had  been  paid  by  said  Brown  or  his 
heirs,  or  by  anyone  for  him  or  for  them,  or  for  the  years 
aforesaid,  but  that  all  of  the  taxes,  together  with  the 
penalties,  were  justly  due  in  the  amount  stated;  that 
these  lands  were  mountain  lands,  and  that  the  exact 
number  of  acres  was  unknown  to  petitioners,  but  it  had 
been  assessed  at  from  10,000  to  15,000  acres,  and  the 
taxes  received  had  been  from  f 75  to  f  100  per  year.  This 
latter  petition  also  alleged  that  a  bill  was  brought  in 

1892,  in  the  circuit  court  of  Blount  county,  to  collect 
the  taxes  for  1890  and  1891 ;  that  that  suit  was  still 
pending;  that  under  that  proceeding,  before  the  sale 
in  this  cause,  the  taxes  could  have  been  lawfully  col- 
lected, and  that,  because  of  the  pendency  of  the  pro- 
ceedings in  the  present  case,  none  of  the  taxes  had  been 
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'barred  by  any  statute  of  limitations,  but  are  still  due 
and  owing  and  are  lawful  charges  upon  the  land,  or 
upon  the  fund  arising  from  the  sale  of  it,  and  the  com- 
pensation  is  also  due  the  rerenue  agent  under  Acts  of 
1899,  chapter  435,  section  79. 

Previous  to  the  filing  of  this  petition — ^that  is,  on  the 
nineteenth  of  October,  1900 — tRe  next  day  after  the  peti- 
tion for  interpleader  was  filed,  one  Wm.  B.  Loudens- 
lager,  the  same  referred  to  in  Manton's  petition,  filed 
his  petition,  which  contained  the  following  allegations : 
''On  the  sixth  of  September,  1897,  W.  A.  Dunlap,  trustee 
for  Blount  county,  pursuant  to  law,  after  due  advertise- 
ment, sold  at  public  outcry  to  the  treasurer  of  the  state, 
the  land  above  mentioned  for  delinquent  taxes  due  on 
•said  land  situated  in  districts  3,  7  and  17,  in  Blount 
county,  Tennessee,  assessed  to  George  Brown's  heirs  for 
the  year  1896,  and  on  the  5th  of  September,  1898,  said 
trustee  sold  to  the  same  officer  the  same  property,  assess- 
ed to  the  same  person,  for  delinquent  taxes  for  the  year 
1897;  on  the  16th  of  September,  1899,  pursuant  to  law, 
W.  P.  Seaton,  clerk  of  the  circuit  court  of  Blount 
county,  in  consideration  of  the  sum  of  |324.47,  then 
paid  to  him  by  your  petitioner,  and  being  the  full 
tunount  of  said  delinquent  taxes,  interest  and  penalty 
for  which  said  land  had  been  bought  in  by  the  treasurer 
of  the  state  aforesaid,  did  convey  to  the  petitioner  the 
lands  above  mentioned,  which  have  been  since  sold  bv 
order  of  court  in  this  cause  and  purchased  by  said 
Henry  B.  Manton,  as  will  more  fully  appear  from  the 
tax  deed  from  said  clerk,  Seaton,  to  your  petitioner. 
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hereby  referred  to  and  prayed  to  be  taken  as  a  part  of 
this  petition,  and  already  appearing  in  the  files  of  this 
canse  as  exhibit  *A'  to  the  deposition  of  Henry  H.  Inger- 
soil,  heretofore  filed  herein. 

"On  the  same  day,  in  pursuance  of  law,  and  for  pro- 
tection of  title  thus  obtained  by  him,  petitioner  paid  to- 
said  W.  A.  Dunlap,  trustee  aforesaid,  said  delinquent 
taxes  for  the  year  1898,  amounting  in  all  to  about 
f  115.18,  and  took  three  receipts  from  said  Dunlap  afore- 
said, one  for  each  of  the  districts  above  mentioned,, 
which  are  hereby  referred  to  also  as  exhibits  to  this  peti- 
tion, and  already  appear  in  the  files  in  this  cause  as- 
exhibits  'B,'  ^C  and  ^D^  to  the  said  d^>osition  of  said 
IngersoU.  Petitioner  was  a  contemplated  purchaser 
and  actual  bidder  at  the  master's  sale  in  this  cause,  and, 
learning  of  this  incumbrance  on  the  land,  took  the  deed 
above  mentioned  and  made  the  payment  of  taxes  afore- 
said, as  a  precaution  to  obtain  a  good  and  valid  title 
to  said  land,  not  knowing  at  the  time  that  there  were 
any  other  tax  incumbrances  alleged  or  claimed  to  be 
existing  upon  said  lands,  and  having  been  advised  that 
by  this  method  he  could  perfect  the  title  which  he  ex- 
pected to  obtain  at  the  master's  sale,  and  that  in  any 
possible  event  he  would  be  secure  in  the  sums  thus  ap- 
propriated by  him  to  the  payment  of  the  delinquent 
taxes  to  the  state  and  county  upon  said  land. 

"Your  petitioner  has  recently  been  informed  that  the 
former  owners  of  this  land  defaulted  upon  their  taxes 
to  the  state  and  county  not  only  for  said  years  1896,  7, 
and  8,  but  also  the  six  years  next  preceding,  and  that 
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a  proceeding  is  pending  in  the  circuit  court  of  this 
county,  by  the  style  of  the  State  of  Tennessee  v.  George 
Brown's  heirs  et  als.,  to  sell  said  land  for  the  payment 
of  taxes  for  the  years  1890  and  1891,  and  he  is  informed 
that  the  state  claims  the  right,  under  said  bill,  to  en-, 
force  collection  by  sale  thereunder  of  said  lands  not 
only  for  the  two  years  last  aforesaid,  but  also  for  the 
years  1892-3-4-5,  all  of  which  aggregate  some  f  600,  ex- 
clusive of  interest 

"Petitioner  is  advised  that  it  would  be  inequitable  to 
him  for  the  state  of  Tennessee,  after  having  conveyed 
said  lands  to  the  petitioner  for  the  said  taxes  for  the 
years  1896-7,  to  defeat  or  incumber  his  said  title  by  any 
subsequent  sale  for  taxes  previously  accrued,  and  that 
by  reason  of  having  thus  sold  and  conveyed  said  lands 
to  petitioner,  in  consideration  of  the  taxes  paid  by  him 
as  aforesaid,  the  state  has  estopped  herself,  as  against 
him,  from  asserting  title,  lien  or  incumbrance  as  exist- 
ing at  the  time  of  said  sale  and  conveyance  to  petitioner, 
and  if  the  state  or  county  have  any  equities  or  liens  for 
any  unpaid  taxes  due  from  said  former  owner  of  said 
lands,  they  must  be  subordinate  to  complainant's  rights 
in  the  premises,  and  can  only  be  worked  out  through  the 
legal  title  existing  in  him  under  said  conveyance." 

This  petition  was  taken  for  confessed  and  set  for 
hearing  ex  parte. 

On  the  first  of  December,  1900,  an  answer  to  the  peti- 
tion of  interpleader,  and  to  the  petition  of  the  state  and 
county,  was  filed  by  the  persons  who  had  owned  the  land 
n^ct  preceding  the  sale  to  Manto%  and  as  whose  land 
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it  was  sold  to  Manton^  viz. :  'Mary  Craig,  A.  A.  Barnes^ 
Carrie  M.  Taylor,  Alfred  Taylor,  Hugh  M.  Wilson,  Fos- 
ter Clark,  Ben  Cunningham,  Vastine  Stickley,  C.  M. 
Johnson,  Mrs.  H.  J.  Beed,  Mrs.  C.  M.  Callaway,  M. 
Alice  Johnson,  James  A.  Johnson,  Joseph  W.  Johnson, 
John  F.  Johnson,  Q^orge  Brown,  Lizzie  Prosser,  John 
Brown,  Margaret  L.  Montgomery,  A.  W.  Bradshaw, 
Sallie  B.  Bradshaw,  Q.  H.  Holliday,  Mary  E.  Holliday, 
B.  B.  Wright,  Dixie  L.  Wright,  J.  J.  Wright,  George 
P.  Alexander,  Nannie  P.  Alexander,  M.  E.  Tedford,  and  ' 
E.  W.  Tedford 

They  admit  that  they  were  the  owners  of  the  land, 
and  that  they  now  own  the  fund,  and  that  it  would  be 
liable  for  taxes  unpaid  if  there  had  been  any  taxes  prop- 
erly and  legally  assessed  upon  the  land,  and  for  any  so 
properly  assessed  and  not  barred  by  the  statute  of  limi- 
tations prior  to  the  filing  of  the  state's  and  county's 
petition  in  the  cause,  but  they  deny  there  are  any  taxes 
due  or  properly  existing  as  an  incumbrance  upon  the 
land,  and  for  defense  answer  as  follows: 

"They  further  allege,  in  answer  to  said  petition  of  the 
state  of  Tennessee  and  Blount  county,  and  in  bar  of  the 
relief  sought  therein,  that  the  lands  sold  in  this  cause 
and  belonging  to  respondents,  were  at  no  time  during 
or  for  the  years  1890,  1891,  1892,  1893,  1894  and  1895 
properly  and  legally  assessed  for  taxes  for  the  state  and 
county ;  said  lands  were  not,  in  any  of  the  alleged  and 
pretended  assessments  for  said  years,  described,  identi- 
fied and  located  as  required  by  law  and  as  the  proper 
subject  of  taxation  as  the  property  of  respondents  as 
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the  true  owners  of  the  legal  title  apon  the  assessment 
books.  They  further  all^e  that  no  valuation,  as  re- 
quired by  law,  for  said  several  years  was  placed  on  said 
lands,  and  no  specific  amount  of  taxes  for  state  and 
county  purposes  was  assessed  for  any  of  said  years  as 
required  by  law,  there  being  no  words,  marks  or  char- 
acters connected  with  or  accompanying  the  supposed 
and  so-called  valuation^of  the  land  for  taxes,  or  the  sup- 
posed and  alleged  assessment  of  the  taxes  due  the  state 
and  county  for  any  of  said  several  years,  so  as  thereby 
to  designate  and  show  upon  the  assessment  books  or 
rolls  in  dollars  and  cents,  or  in  dollars  or  cents,  the 
amount  of  either  or  the  valuation  of  the  lands  for  the 
purpose  of  taxation,  or  the  amount  of  the  taxes  as- 
sessed upon  the  land  for  state  and  county  purposes  as 
required  by  law ;  and  by  reason  of  said  material  defects 
in  the  said  attempted  assessments  (all  of  which  appear 
upon  the  face  of  the  original  assessment  books  and  tax 
duplicate  in  the  office  of  the  county  court  clerk  of 
Blount  county),  respondents  insist  that  the  assessments 
for  said  several  yeiars  were  and  are  void,  and  the  taxes 
allied  in  the  said  intervening  petition  to  be  due  and 
to  be  liens  upon  said  lands,  are  not  legally  due  and  are 
not  liens  and  encumbrances^of  said  lands. 

"Respondents,  in  further  answer,  say  that  the  collect- 
ion of  the  taxes  alleged  to  be  unpaid  for  the  years  1890, 
1891,  1892,  1893,  and  1894,  and  the  enforcement  of  any 
alleged  liens  therefor  on  said  lands  or  its  proceeds,  is 
barred  by  the  statute  of  limitations  of  six  years  pro- 
vided for  in  such  cases,  more  than  six  years  having 
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elapsed  from  the  1st  day  of  January,  1894,  before  the 
filing  of  the  intervening  petition  of  the  state  of  Tennes- 
see and  Blount  county,  seeking  to  collect  said  alleged 
taxes  and  to  enforce  the  alleged  liens  on  said  lands,  and 
respondents  here  plead  and  rely  upon  the  said  statute  in 
bar  of  the  relief  sought  by  said  intervening  petitions." 
Upon  the  matters  of  controversy  so  raised  coming  on 
to  be  heard  before  the  chancellor;  he  decreed  as  follows : 
First,  that  all  of  the  assessments  for  taxes  on  the  land 
sold  for  partition  in  this  cause,  for  the  years  1890  to 
1895,  inclusive,  and  for  1899,  were  v5id,  and  therefore 
that  there  was  not  lien  for  taxes  upon  said  land  for  said 
years,  or  any  of  them,  nor  upon  the  fund  resulting  from 
the  sale  thereof;  secondly,  that  the  assessments  of  the 

m 

land  for  taxes  for  the  years  1896,  1897  and  1898,  were 
also  void,  and  constituted  no  lien  upon  the  lands  or 
upon  the  funds,  and  that  petitioner  Loudenslager  there- 
fore had  no  claim  for  taxes  paid  by  him,  although  Lou- 
denslager by  his  solicitor  at  the  bar,  asked  only  for  re- 
imbursement of  the  sums  paid  by  him  in  dischc.>je  of 
the  taxes,  and  interest  thereon. 

From  this  decree  the  state  of  Tennessee  and  Louden- 
slager both  prayed  an  appeal,  which  in  each  instance 
was  granted,  and  they  have  assigned  errors.  The  first 
error  assigned  is  as  follows: 

"1.  To  decree  the  assessments  all  void  was  erron- 
eous, because  there  is  no  proof  of  facts  as  to  the  state 
and  county,  and  no  defense  as  to  Loudenslager,  on 
which  to  base  such  a  decree."  The  following  reasons 
are  appended  to  the  assignment,  viz. :     ^The  evidence 
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supposed  to  warrant  this  decree  is  a  copy  from  the  tax 
books  in  the  office  of  the  trustee,  which,  not  being  as- 
sessment books  or  books  of  original  entry,  are  insuffi- 
cient to  overcome  the  presumption  of  official  duty  prop- 
erly discharged  by  the  assessors  in  making  entries  as  re- 
quired by  law.  The  answer  of  the  defendants  specifi- 
cally relies  upon  these  ^assessment  books^  for  proof  of 
the  fatal  defects  in  the  assessments,  and  yet  these  books 
are  not  produced,  nor  any  legal  equivalent  therefor. 
The  tax  books  in  the  trustee's  office  are  not  copies  of 
the  ^assessment  books'  but  only  ledgers  to  day  books. 
The  assessors  enter  assessments  in  books  or  lists  which 
they  return  to  the  county  court  clerk,  who  makes  out 
from  said  lists  a  book  for  his  office  and  for  the  trustee, 
called  the  tax  book.  Defect  in  this  tax  book  does  not 
warrant  presumption  of  defect  in  the  original  assessment 
books  or  lists.  To  prove  such  fatal  errors  as  herein  are 
declared,  those  asserting  must  produce  the  evidence, 
tendered  and  accessible.  The  absence  of  dollar  marks 
on  these  tax  books  could  not  vitiate  the  original  assess- 
ment, it  being  sufficient  if  those  tax  books  contained 
marks  from  which  the  amount  of  taxes  due  could  be 
stated.  That  they  had  such  marks  is  shown  by  the  fact 
that  for  ten  years  past,  in  twenty  counties  of  East  Ten- 
nessee, taxes  had  been  stated  and  collected  on  such 
books  as  thesa" 

We  shall  reserve  consideration  of  what  is  here  said 
concerning  the  absence  of  dollar  marks  until  we  reach 
the  second  assignment,  which  is  especially  devoted  to 
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that  subject^  and  shall  pass  over  what  is  said  in  this  as- 
signment concerning  Mr.  Loudenslager's  claim  until  we 
peach  the  fifth  assignment,  wherein  that  matter  is  spe- 
cially considered. 

The  gravamen  of  the  first  assignment  seems  to  be  that 
the  orignal  assessment  books  are  not  produced,  and  that 
the  court  can  not  rely  upon  the  tax  books,  which  are 
produced,  to  show  errors  in  the  original  assessments. 
In  reply  to  this  the  defendants  refer  the  court  to  a  stip- 
ulation of  counsel  that  the  following,  among  other  docu- 
ments, may  be  used  as  evidence  on  the  trial  of  the  cause, 
together  with  a  statement  as  to  a  certain  defect,  as  fol- 
lows': "(2)  A  copy  from  the  tax  books  in  the  office 
of  the  trustee  of  Blount  county  showing  the  assessments 
of  the  lands  for  taxes  in  controversy  in  this  cause  for 
the  years  1890  to  1899  inclusive,  marked  exhibit  'B' 
hereto.  (3)  That  on  the  tax  books  for  said  years  for 
Blount  county,  by  which  taxes  were  collected  for  said 
county  and  state,  there  are  nowhere  to  be  found  any 
dollar  marks  or  cent  marks,  but  on  each  of  said  tax 
books  the  assessments  of  lands  to  various  owners  ap- 
pear in  like  manner  as  on  exhibit  *B/  *' 
>  We  think  this  agreement  is  a  complete  answer  to  the 
point  made  in  the  first  assignment,  and  that  the  court 
may  look  to  the  tax  books  (exhibit  *B'),  and  from  them 
determine,  in  connection  with  the  specific  fact  agreed  to 
in  the  preceding  quotation  from  the  stipulation, 
whether  the  assessments  are  good,  and  that,  in  view  of 
this  agreement,  it  is  not  necessary  to  resort  to  the  orig- 
inal assessment  books. 
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The  second  assignment  of  error  is  as  follows :  "2.  The 
absence  of  dollar  marks  is  not  a  fatal  defect.  The 
marks  upon  these  books  do  sufficiently  indicate  to  the 
eye  of  ordinary  intelligence  and  business  experience  the 
denomination  of  the  figures  used — e.  g.,  in  the  column 
*Value  acres  land/  7500  units  means  plainly  7500  dol- 
lars, for  dollars  are  the  legal  units  of  value ;  and  in  the 
column  of  *Total  taxes,'  120.75,  the  last  two  figures  being 
separated  by  a  red  line  from  the  first  three,  means  to 
any  one  seeking  the  truth  and  the  fact,  120.75-100.  And 
so  of  all  the  rest.  The  perpendicular  ruling  makes  it 
plain.'' 

We  have  quoted  the  foregoing  as  the  same  appears  in 
the  brief,  but  there  is  in  fact  on  the  exhibit  no  decimal 
point  between  the  "7"  and  the  "0"  in  the  numerical  ex- 
pression 12075,  nor  is  there  a  decimal  point  used  in  any 
numerical  expression  appearing  in  the  exhibit,  but  there 
is  a  red  perpendicular  line. 

The  exhibit  is  too  extensive  to  allow  us  to  reproduce 
it  bodily  in  this  opinion,  but  we  refer  to  it,  as  it  is  found 
(marked  exhibit  *B.')  between  pages  56  and  57  of  the 
record,  and  make  it  a  part  of  the  finding  of  facts,  to- 
gether with  the  following  stipulation  of  counsel  at- 
tached to  it:  ^•This  sheet  represents  the  form  of  tax 
books  used  in  Blount  county  during  the  ten  years  period 
1890-1899 ;  the  same  form  has  likewise  been  in  common 
use  during  the  same  period  in  at  least  twenty  counties 
in  upper  East  Tennessee." 

Upon  examination  of  the  exhibit,  it  is  seen,  as  stated 
in  the  stipulation  copied  supra,  that  it  has  no  dollar 
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marks^  nor  has  it  any  cent  marks.  It  has  rnnning  across 
the  page  twenty  spaces,  subdivided  by  perpendicular 
lines  into  numerous  smaller  spaces.  We  produce  here 
some  of  the  most  important  ones,  as  follows : 


Year  A 

Diit. 

1800 


No.  8. 


Name 


BrowD,  George 


Deacription  of  land. 


North 


Bloomfield 


South 


Mattbewk 


Kast 


Heron 


West. 


Matthews. 


No.  Acres  Land. 


|1|6|0|0»0 


Total  Real  and 
Personal  property 


|7i5[0|0 


Total  Taxes. 


|1|8|0|7|B| 


It  has  been  twice  held  in  this  state  that  the  absence 
of  the  dollar  mark  is  fatal  to  the  assessment.  Randolph 
V.  Metcalf,  6  Cold.,  400,  405,  406-7;  Anderson  v.  Post, 
38  S.  W.  Eep.,  283.  This  latter  case  was  decided  by  the 
court  of  chancery  appeals,  and  affirmed  by  the  supreme 
court,  and  again  referred  to  with  approval  in  the  case  of 
Dunn  V.  Dunn,  15  Pick.,  at  page  612.  This  point  seems, 
therefore,  to  be  well  settled  in  this  state.  Will  the  per- 
pendicular lines  take  the  place  of  dollar  marks?  We 
know  of  no  such  general  significance  given  to  them  as 
would  authorize  the  court  to  adopt  that  meaning.^  They 
are  convenient  divisions  for  keeping  figures  in  line  (fig- 
ures of  all  sorts),  in  long  columns,  to  facilitate  addi- 
tions, and  that  is  the  use  to  which  they  are  put  in  busi- 
ness. They  are  not,  so  far  as  we  know,  generally  used 
as  symbols  or  substitutes  for  dollar  marks.  Nor  is 
there  any  testimony  to  the  effect  that  there  is  such  ha- 
bitual general  use  of  them.  The  fact  that  lines  of  this 
character  have  been  used  for  a  series  of  years  in  the  tax 
offices  of  twenty  counties  of  this  state  would  not  make 
a  usage  so  general  as  to  convert  such  perpendicular 
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lines  into  symbols.  The  assessments  must  therefore  be 
held  void  on  this  groand;  and  the  second  assignment  of 
error  is  overruled.  -  '•»  v^Zf  j 

In  this  connection  it  is  proper  to  notice  another 
ground  on  which  it  is  averred  by  the  defendants  in  the 
reply  brief  that  the  assessment  is  void,  and  that  is  that 
the  property  was  assessed  in  the  name  of  George  Brown 
alone  in  one  year,  and  for  other  years  in  the  name  of 
Qeorge  Brown's  heirs,  whereas  the  property  was  owned 
by  some  twenty  persons.  If  this  were  the  only  thing  in 
the  way,  the  assessment  would  be  good,  at  least  as  to 
the  interest  of  George  Brown  at  the  time  of  its  making, 
and  of  George  Brown's  heirs  for  their  pro  rata  share 
of  the  taxes ;  and  we  are  not  prepared  to  say  that,  being 
assessed  in  the  name  of  one  tenant  in  common,  it  would 
[not*]  cr^te  a  lien  upon  the  land  at  least,  as  against 
the  interest  of  all,  although  it  might  not  create  a  per- 
sonal debt  against  those  whose  names  were  not  men- 
tioned in  the  assessment.  This  result  would  be  at- 
tained by  treating  the  one  tenant  in  common  in  whose 
name  the  assessment  was  made,  as  trustee  for  all.  But 
it  is  unnecessary  to  now  determine  this  point,  the  other 
being  decisive. 

It  is  also  said  in  defendants'  brief  that  some  of  the 
descriptions  are  not  good.  The  following  w^ill  give  us 
a  fair  example  of  most  of  them. 


(1)  Description  of  property. 

Year 
Dist. 
I80O 
No.  8. 

Name 

North 

South 

East 

West 

No.  Acres. 

Geo.  Brown 

Bloomfield 

Matthews 

Heron 

Matthews 

l|6|0    0    01 

*This  word  is  inserted  by  the  editor,  as  it  seems  necessary  to  complete  the  sense. 
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This  is  a  sufficient  description  on  the  face  of  the  as- 
sessment. Ex  parte  Tennessee^  1  Shan.  Cas.,  657.  How- 
ever, there  are  several  on  exhibit  B,  which  we  have  made 
a  part  of  our  finding  of  facts,  which  would  not  come  up 
to  this,  viz. :  Several  in  which  the  land  is  thus  described : 


(2) 

» 'North 

South 

East 

West 

»i 

*'Bloomfield 
"Bloomfield 

Mount 
and  other 

ain  Land 
Mt.  land. 

"or 

But  we  need  not  go  into  this  matter  further. 

We  shall  next  pass  to  the  petitioners'  third  assign- 
ment of  error.  This  assignment,  as  we  understand  it, 
embraces  two  points :  First,  that  the  defendants  to  the 
present  proceeding  are  estopped  to  deny  the  validity  of 
the  assessments  because  they  confessed  that  they  were 
just  in  the  original  bill  in  this  case,  filed  for  sale  and 
division;  and,  secondly,  that  they  are  estopped  to  in- 
sist upon  the  statute  of  limitations,  because  a  bill  filed 
by  the  back-tax  attorney  for  the  taxes  of  1890  and  1891 
was  held  up  to  wait  the  action  of  the  court  in  the  pres- 
ent cause.  The  facts  bearing  upon  this  question  are  as 
follows :  On  the  1st  day  of  December,  1892,  C.  T.  Cates, 
Sr.,  as  back-tax  attorney,  filed  a  bill  in  the  circuit  court 
of  Blount  county  to  collect  taxes  upon  the  land  involved 
in  the  present  case  for  the  years  1890  to  1891,  the  style 
of  the  case  being  State  of  Tennessee  and  Blount  County 
V.  Oeorge  Brown,  Jr.,  et  als.  No  decree  to  sell  the  land 
for  the  taxes  in  that  case  was  entered,  because  at  that 
time  there  was  a  movement  on  foot  to  have  the  lands 
sold  for  partition  so  as  to  clear  the  title  from  some  ad- 
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verse  claims^  which  movement  resulted  in  the  filing  of 
the  bill  in  this  cause.  The  back-tax  attorney  was  also 
the  solicitor  who  filed  the  bill  for  the  complainants  in 
the  present  case,  and  deeming  it  the  better  plan  not  to 
encumber  the  title  by  a  tax  sale,  in  view  of  the  fact  that 
the  taxes  could  be  collected  out  of  the  fund  when  the 
land  should  be  sold  in  the  partition  case,  he  concluded 
to  hold  up  the  taxbill,  and  wait  until  the  amount  due 
could  be  drawn  from  the  proceeds  of  the  sale  in  this 
case.  With  this  plan  in  view,  the  solicitor  having 
charge  of  both  cases  held  up  and  did  not  press  the  tax 
case  to  a  hearing,  and  it  still  stands  undetermined  in 
the  circuit  court  of  Blount  county.  Having  this  plan 
in  view,  and  also  with  the  purpose  no  doubt  of  saving 
expense  to  the  parties,  the  solicitor  when  he  drew  the 
bill  in  the  present  case,  used  the  following  language, 
which  of  course  became  the  language  of  the  complain- 
ants therein,  viz. :  "That  there  are  taxes  due  the  state 
and  county  assessed  against  said  land,  delinquent  for 
two  or  three  years  past,  amounting  to  [several  hundred 
dollars],  which  must  be  provided  for  and  paid;  and 
while  one  or  two  of  the  joint  owners  have  paid  upon 
said  taxes  what  they  supposed  would  be  their  proper 
proportion,  the  others  have  paid  nothing,  .  .  .  and 
the  taxes  have  been  neglected  and  ignored,  and  remain 
unpaid."  If  there  was  in  fact  no  legal  assessment,  we 
do  not  think  this  statement  in  the  bill  would  prevent 
the  complainants  (now  defendants  to  the  intervention 
proceeding)  from  raising  the  point  when  an  effort  was 
made  by  the  state  and  county  to  withdraw  a  portion  of 
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the  fund  to  pay  the  alleged  taxes.  What  is  a  valid  as* 
sessment  is  a  question  of  law,  and  would  not  be  con- 
cluded by  an  admission.  Admissions  conclude  on  facts 
but  not  on  matters  of  law.  Again^  the  state  and  county 
could  not  plead  an  estoppel  on  the  ground  that  the  at- 
torney representing  them  in  the  tax  proceeding  subse- 
quently became  attorney  for  the  persons  alleged  to  owe 
the  taxes  in  another  proceedings  and  concluded  to  hold 
up  the  first  proceeding  with  the  hope  of  getting  the  taxes 
out  of  the  second  proceeding.  That  no  doubt  was  a  pru- 
dent and  proper  course  for  the  counsel  to  take,  but  it 
would  not  operate  as  an  estoppel  upon  either  of  his 
clients. 

However,  we  are  of  opinion  that  the  statute  of  limita- 
tions would  not  run  after  the  filing  of  the  original  bill 
in  this  case,  March  19,  1895,  as  to  any  taxes  properly 
assessed  and  then  not  barred,  whether  accruing  before 
the  bill  was  filed  or  subsequent  thereto.  We  place  this 
conclusion  upon  the  ground  that  in  all  cases  "wherever 
real  estate  is  sold  under  a  decree  of  any  court  in  the 
state,  it  shall  be  the  duty  of  the  judge  of  said  court,  be- 
fore the  sale  is  confirmed  to  the  purchaser,  to  have  a 
reference  made  to  the  clerk  or  clerk  and  master,  to  as- 
certain if,  upon  the  day  of  sale,  there  were  any  taxes 
due  and  unpaid  which  were  a  lien  upon  said  real  estate, 
and  if  it  shall  be  found  that  there  were  taxes  that  were 
a  lien  upon  the  real  estate  upon  the  day  of  sale,  a  decree 
shall  be  entered  in  the  cause  stating  the  amount  of 
taxes,  and  directing  the  clerk  and  master  or  clerk  to 
pay  said  taxes  out  of  the  first  money  collected  from  the 
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sale  of  the  real  estata^'  Shannon's  Code,  sec.  969. 
Under  this  statute^  on  every  bill  filed  in  a  court  for  sale 
of  real  estate^  when  under  the  course  of  the  law,  there 
must  be  a  report  of  same  made  back  to  the  court  and 
the  sale  confirmed,  the  proceeding  is,  in  effect,  one  for 
the  collection  of  any  taxes  that  may  be  due  upon  the 
land  when  the  sale  is  made,  and  the  state  and  county^ 
though  unnamed  parties,  are  in  effect  before  the  court 
asking  relief  through  the  duty  imposed  upon  the  officer 
of  the  state  as  set  out  in  the  statute. 

It  is  also  insisted  by  the  counsel  for  the  petitioners, 
that  the  statute  would  not  run,  because  under  Shan- 
non's Code,  sec.  900,  it  is  provided  that  when  the  sale 
for  taxes  is  made  under  a  back-tax  proceeding,  such  as 
was  instituted  in  the  circuit  court,  before  referred  to, 
the  sale  shall  include  all  subsequently  accruing  taxes, 
and  hence  that  the  taxes  for  1892  to  1895,  inclusive,  are 
not  barred.  This  would  perhaps  be  a  good  answer  to 
the  defense  of  the  statute  of  limitations  if  there  had  been 
a  sale  under  that  proceeding,  but,  there  having  been  no 
sale  thereunder,  it  could  not  apply.  We  think  the  case 
on  this  point  would  have  to  be  determined  under  the 
section  of  Shannon's  code  we  have  above  quoted  and  the 
construction  we  have  given  it,  which,  however,  reaches 
the  same  result,  though  in  a  different  way. 

The  petitioners'  fourth  assignment  refers  to  the  sub- 
ject of  description.  We  have  already  said  upon  that 
subject  all  that  we  deem  it  necessary  to  say. 

The  next  assignment  is  to  the  effect  that  the  chan- 
cellor erred  in  not  giving  Loudenslager  a  decree  for  the 
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amount  claimed  as  taxes  paid  by  him,  his  petition  hav- 
ing been  taken  for  confessed.  But  a  pro  confesso  does 
not  admit  matters  of  law,  only  matters  of  fact.  As  we 
have  already  said,  the  question  whether  an  assessment 
is  valid  or  not  is  a  question  of  law,  and  we  have  held 
that  the  assessments  under  which  Mr.  Loudenslager 
paid  were  void. 

The  nex,t  assignment  is,  that  it  was  error  to  refuse  a 
reassessment  of  the  property,  which  the  petitioner 
moved  the  chancellor  for  at  the  time  his  decree  was  pro- 
cured, or  upon  his  decree  being  announced,  which  mo- 
tions of  the  petitioner  are  embodied  in  the  decree.  We 
know  of  no  authority  which  authorizes  the  chancellor 
himself  to  assess  property  which  has  been  omitted  from 
taxation,  but  it  was  the  duty  of  the  chancellor  to  have 
stayed  the  cause,  upon  the  above  motion,  to  the  end  that 
the  application  by  the  revenue  agent,  or  other  person 
interested,  might  be  made  to  the  county  trustee  for  the 
back  assessment  of  the  property  under  the  law  appli- 
cable to  that  subject 

It  results  that  we  are  of  opinion  that  the  assessments 
as  made  were  void  for  the  reasons  already  given,  and 
the  chancellor's  decree  that  far  will  be  affirmed,  but  the 
cause  will  be  remanded  to  the  chancery  court  of  Blount 
county,  to  the  end  that  the  further  hearing  of  this  mat- 
ter may  be  stayed  until  the  revenue  agent  of  the  state 
and  county,  or  any  other  person  interested  in  the  cause, 
can  have  sufficient  time  to  have  the  property  back  as- 
sessed for  the  period  allowed  by  law,  and  to  the  aid 
that  the  amount  so  assessed  (less  the  taxes  of  1900, 
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which  are  chargeable  to  the  purchaser,  and  not  to  the 
fund)  shall  be  certified  into  this  cause  for  payment; 
and  in  the  meantime  an  ample  sufficiency  of  the  fund 
should  be  held  in  court  to  cover  the  probable  amount 
of  such  taxes. 

Before  closing  this  opinion,  we  should  make  a  find- 
ing as  to  the  contents  of  the  master's  report  on  taxes. 
He  reported  taxes  due  as  follows : 

1890  and  1891 $189  92 

O.  T.  Gates,  Attorney's  fee  therein ....     18  99 

208  91 

1892 123  92 

1893 120  44 

1894 120  32 

1895 126  97 

1896 159  49 

1897 164  97 

1898 115  18 

1899 124  22 

He  also  reported  that  for  the  year  1892,  "Wilson  and 
€lark  paid  |6.40''  on  these  taxes.  It  is  also  shown  in 
the  testimony  that  petitioner  Loudenslager  paid  in  the 
manner  stated  in  the  petition  the  above  mentioned  sums 
for  1896,  1897,  1898.  The  forgoing  findings  are  made 
so  that  the  parties  may  have  the  benefit  of  them  in  case 
there  should  be  an  appeal  to  the  supreme  court  Hav- 
ing found  the  assessments  for  these  three  years  void,  we 
•do  not  ourselves  deem  the  findings  material.    However, 
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if  the  supreme  court  should  take  a  different  view  of  the 
question  of  the  validity  of  the  assessments  they  would 
be  material. 

Let  a  decree  be  entered  as  above  directed. 

The  costs  of  this  court  will  be  paid  by  petitioners. 
The  costs  of  the  court  below  will  be  paid  as  may  be  here- 
after decreed  by  the  chancellor. 

Judge  Barton  holds  that  Andei^son  v.  Post  and  other 
cases  cited  in  that  connection  do  not  apply,  and  thinks 
the  assessments  are  valid,  except  those  pointed  out  as 
being  void  for  insufficient  description,  but  concurs  in 
the  opinion  in  all  other  respects.  Judge  Wilson  con- 
curs in  the  whole  opinion. 
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Affirmed  by  the  Snpreme  Court  without  modification,  November  19,  1901. 

1.  8T0CK  CERTIFICATES.  Transfer  by  Manual  Delivery  Merely. 
Tlie  owner  of  certificates  of  stock  transferred  by  mere  manual 
delivery  to  secure  a  debt,  indorsed  same  to  the  pledgee  after 
the  rendition  of  Judgment  against  the  owner  and  issuance  of  ex- 
ecution thereon.  Thereafter  the  execution  was  levied  on  said 
stock.  It  is  insisted  that  the  lien  of  said  execution  related  to 
the  teste  thereof  and  that  the  shares  of  stock  had  not  then  been 
indorsed  in  writing,  and  therefore  were  not  legally  transferred. 

Heidi  The  transfer  by  mere  manual  delivery  was  good.  (Post, 
pp.  754-757.) 

Cited:  Cherry  v.  Frost,  8  Lea  1;  Planters  Bank  of  Memphis  v. 
Farrington,  13  Lea  333;  Comick  v.  Richards,  3  Lea  1-27;  Par- 
ker V.  Bethel  Hotel  Co.,  12  Pickle,  252;  West  Nashville  Planing 
Mill  Co.  V.  Bank,  2  Pick.  252. 

Distinguished:  Toung  v.  South  Tredegar  Iron  Co.,  1  Pick.  190; 
Smith  V.  Hubbard,  1  Pick.  412. 
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Appeal  from  the  Chancery  Court  of  Hamilton  county, 
-T.  M.  McCONNBLL^  Chancellor. 

C.  B.  EVANS^  for  complainant* 

P.  S.  Tageb,  for  defendant 
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Barton,  J. — The  question  in  this  case  is  whether  cer- 
tain shares  of  stock  of  the  Chattanooga  Real  Estate 
Trade  Association  belonged  to  D.  B.  Loveman  individ- 
ually or  to  the  D.  B.  Loveman  Co. 

The  stock  in  question  was  levied  on,  on  Aug.  18, 1900, 
by  the  defendant  J.  R.  Henderson,  a  deputy  sheriflF  of 
Hamilton  county,  acting  under  an  execution  issued  on 
a  judgment  obtained  by  the  defendants  Adolph  and  Jos. 
Openhym  in  the  chancery  court  of  Hamilton  county,  on 
October  25,  1896.  Henderson  advertised  the  stock  for 
sale,  and  thereupon  the  bill  in  this  case  was  filed  on 
September  14,  1900,  to  enjoin  the  sale  by  the  complain- 
ant, which  is  a  body  politic  and  corporate  under  the 
laws  of  the  state  of  Tennessee,  having  its  principal  of- 
fice and  residence  in  Hamilton  county,  Tennessee.  The 
complainant  claims  to  hold  the  stock,  some  thirty-three 
shares,  in  the  Chattanooga  Real  Estate  Trading  Co. 
under  a  purchase  from  D.  B.  Loveman. 

The  defendants  answered  and  denied  that  the  com- 
plainants had  any  legal  right  to  the  stock,  and  aver  that 
D.  B.  Loveman,  the  judgment  debtor,  was  the  real 
owner  of  the  stock,  and  that,  if  in  the  possession  of  the 
complainant,  they  were  fraudulently  held. 

The  facts  appear  to  be  that  the  defendants  Openhym 
obtained  the  judgment  as  stated  against  D.  B.  Loveman 
on  the  date  stated ;  that  an  execution  was  issued  on  Aug- 
ust 9,  1900,  and  was  on  August  16,  1900,  levied  by  the 
deputy  sheriff,  the  levy  being  in  the  following  language. 

"Came  to  hand  in  due  time.  Executed  by  levying  this 
fi.fOf.  on  33  shares  of  the  capital  stock  of  the  Chatta- 
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nooga  Real  Estate  Trading  Co.  of  face  value  of  f  100 
per  share;  as  the  property  of  D.  B.  Loveman,  by  virtue 
of  aa  execution  in  my  hands  in  the  above  styled  suit. 
J.  R.  Hendehson^  Dep.  Sheripf.^^ 

The  /?.  fa.  was  in  the  regular  form,  and  was  tested  on 
the  first  Monday  in  April,  1900.  Henderson,  the  deputy 
sheriff,  gave  notice  to  the  Chattanooga  Real  Estate 
Trading  Co.  of  the  levy. 

It  further  appears  that  the  D.  B.  Loveman  Co.  is  an 
incorporated  institution  under  the  laws  of  this  state 
doing  a  mercantile  business  at  Chattanooga,  Tennessee, 
and  has  been  since  August  18, 1893 ;  that  D.  B.  Loveman 
is  president  and  manager,  B.  E.  Loveman  vice  president, 
and  F.  J.  Converse,  secretary;  that  on  May  10,  1887, 
there  was  issued  to  D.  B.  Loveman  four  certificates  for 
shares  in  the  Chattanooga  Real  Estate  ^rading  Co., 
three  of  the  certificates  being  for  ten  shares  and  one  cer- 
tificate for  three  shares;  that  under  an  agreement  with 
the  company  Loveman,  as  the  president  of  the  company, 
was  to  receive  a  salary  of  |5,000  per, year;  that  soon 
after  the  organization  of  the  company,  and  some  five  or 
six  years  before  the  levy  in  this  case,  Loveman  became 
indebted  to  the  corporation  bearing  his  name,  on  ac- 
count of  money  advanced  and  overdrawn  on  his  salary, 
and  since  that  time  and  up  to  the  present  he  has  con- 
tinued so  in  debt;  that  at  the  date  of  the  levy  in  this 
case  he  was  indebted  to  the  corporation  in  a  sum  exceed- 
ing f  5,000.  It  further  appears,  the  exact  date  not  being 
shown,  that  some  five  or  six  years  before  the  levy,  hav- 
ing become  indebted  to  the  corporation,  Loveman  de- 
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livered  to  the  company  the  shares  of  the  stock  in  ques- 
tion as  a  security  for  the  indebtedness  then  existing,  or 
that  might  thereafter  become  due  in  his  running  ac- 
count. It  is  shown  th^^t  from  the  time  of  the  delivery  of 
these  shares  up  to  the  present  he  has  been  continually 
in  debt.  It  is  shown  that  at  the  date  the  shares  were 
transferred  the  stock  was  not  very  valuable,  but  has 
since  somewhat  increased  in  value,  but  is  now  worth 
only  about  f  200.  The  shares  were  actually  delivered  to 
the  corporation  and  placed  in  a  drawer  in  a  safe  belong- 
ing to  the  corporation,  and  in  a  drawer  where  other 
papers  of  value  were  kept,  and  that  the  stock  had  so  re- 
mained in  the  possession  of  the  corporation  Tintil  a  short 
time  before  levied  on  in  this  case;  the  cert  icates  had 
simply  been  passed  by  manual  delivery  and  had  not  been 
endorsed  on  the  back. 

On  August  3, 1900,  a  levy  was  ma^e  upon  these  shares 
of  stock  by  one  Bice,  a  constable  of  Hamilton  county, 
under  execution  issued  by  Milton  Bussell,  a  justice  of 
the  peace,  in  the  case  of  Johnson  &  Co.  v.  D.  B.  Love- 
man.  This  matter  was  compromised  and  settled,  and 
on  September  25  the  execution  was  returned  satisfied 
and  the  sheriff  released.  After  this  levy  by  Bice,  it 
being  discovered  that  the  shares  of  stock  had  not  been 
indorsed  by  Mr.  Loveman,  they  were  by  the  D.  B.  Love- 
man  Co.'s  secretary,  Mr.  Converse,  acting  on  the  advice 
of  the  attorney  of  the  company,  Mr.  Evans,  sent  to  Mr. 
Loveman,  who  was  then  in  New  York  and  were  received 
by  him,  and  on  the  18th  of  August,  1900,  he  endorsed 
the  certificates  formally  and  at  once  returned  them  to 


APPEALS  REPORT,  VOL.  1.  753 

LoYeman  y.  Henderson. 

the  company,  where  they  were  received  on  the  morning 
of  the  16th  of  Angust.  Mr.  Converse,  secretary  of  the 
D.  B.  Loveman  Co.,  also  gave  notice  to  Mr.  Prosper  Laz- 
ard,  secretary  of  the  Chattanooga  Real  Estate  Trading 
Co.,  of  this  transfer.  This  notice  is  dated  on  August 
13,  but,  we  take  it  from  the  record,  was  not  delivered 
until  the  morning  of  the  1 6th  of  August.  These  appear 
to  be  the  material  facts. 

Something  is  said  in  the  argument  in  reference  to  the 
whole  matter  being  a  bogus  arrangement,  from  the  fact 
that  it  appears  that  D.  B.  Loveman  owns  no  stock  in  the 
D.  B.  Loveman  Co.,  and  yet  receives  the  mag- 
nificent salary  of  f5,000  and  even  overdraws  that 
amount.  The  inference  sought  to  be  made,  if  we 
understand  the  argument,  is  that  the  D.  B.  Love- 
man Co.  itself  is  a  mere  subterfuge  to  cover  up 
the  property  of  D.  B.  Loveman.  However  that  may  be 
in  fact,  such  a  case  is  not  presented  in  the  bill.  It  is 
agreed  that  the  D.  B.  Loveman  Co.  is  a  regularly  char- 
tered and  organized  corporation  doing  business  as  a 
mercantile  establishment  in  the  cfty  of  Chattanooga, 
and  that  D.  B.  Loveman  is  its  president.  It  is  further 
proved  beyond  controversy  that  he  is  to  receive  a  salary 
of  |5,000  a  year  from  this  corporation,  and  does  receive 
that,  and  he  swears,  and  the  secretary  also  testifies,  that 
his  account  has  been  constantly  overdrawn,  and  that  he 
is  indebted  to  the  corporation.  So  we  have  these  facts 
established  beyond  controversy  as  it  seems  to  us,  and, 
as  we  say,  the  bill  does  not  make  a  case  to  the  effect  that 
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the  corporation  itself  is  a  fraudulent  scheme  to  cover 
up  the  property  of  Loveman^  and  the  agreement  made 
controverts  that  proposition.  So  we  have  the  facts  es- 
tablished that  the  corporation  is  a  general  corporation 
doing  business^  that  Loveman  is  its  president  and  is  to 
receive  a  salary  of  15,000  a  year,  and  has  been  con- 
stantly allowed  to  overdraw. his  account,  has  been  con- 
stantly indebted  to  the  corporation  for  some  five  or  six 
years  past,  and  at  the  time  this  stock  was  levied  on  was 
indebted  to  it  in  an  amount  exceeding  f  5,000,  and  had 
been  constantly  indebted  to  it  for  some  five  or  six  years 
past  on  a  running  account  continuously  overdrawn. 
It  further  appears  that  while  so  indebted  to  the  corpor- 
ation he  transferred  these  shares  of  stock  to  it  by  man- 
ual delivery,  but  without  his  signature  and  indorsement, 
as  a  security  for  his  overdrawn  account,  and  to  continue 
as  security  for  such  overdraft.  These  facts  affirma- 
tively appear  and  we  find  them  as  facts. 

So,  on  the  case  as  made,  we  are  bound  to  find  that  the 
transaction  was  not  fraudulent,  but  that  the  stock  was 
held  under  a  manual  delivery  for  the  security  of  an  exist- 
ing debt  which  at  the  time  of  tfie  levy  exceeded  |6,000, 
and  the  stock  is  shown  to  be  worth  about  f  200.  There 
can  be  no  question  that  the  transfer  had  become  in  every 
respect  complete  at  the  date  these  shares  were  levied  on, 
on  the  16th  of  August,  as  not  only  had  the  certificates 
been  delivered  long  before,  but  they  had  been  indorsed 
in  writing  on  the  13th.  Notice  to  the  company  was  not 
essential  ha  between  creditors  and  the  D.  B.  Loveman 
Co.    Parker  v.  Hotel  Co.,  12  Pickle,  252. 
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It  is  insisted,  however,  that  the  lien  of  the  execution 
dates  from  its  teste  in  April,  and  that  the  shares  of 
stock,  although  at  that  time  held  by  that  corporation, 
had  not  become  legally  transferred,  because  not  in- 
dorsed in  writing,  and  that  the  lien  of  the  execution  dat- 
ing from  the  first  Monday  in  April  must  therefore  have 
priority  over  the  transfer  completed  by  indorsement  in 
writing  on  August  13.  The  question  therefore  pre- 
sented is.  Was  the  pledge  of  these  shares  of  stock,  made 
by  actual  delivery  of  the  certificates,  good  as  against  a 
creditor  without  an  indorsement  in  writing?  The 
exact  question  here  presented  has  not  been  decided  by 
the  supreme  court  of  our  state,  though,  as  we  think, 
principles  have  been  announced  which  seem  to  be  con- 
clusive of  the  question. 

Mr.  Cook  in  his  work  on  Stock  and  Stockholders  and 
Corporations,  says  that  a  pledge  of  stock  is  generally 
made  by  delivery  of  the  certificates  of  stock  indorsed  in 
blank  to  the  pledgee,  and  a  memorandum  in  writing  to 
the  effect  that  the  stock  is  held  in  pledge,  is  generally 
signed  and  given  to  the  pledgor  and  a  copy  thereof  at- 
tached to  the  certificate  of  stock ;  that  in  a  few  cases  a 
mere  delivery  of  the  certificate  without  a  written  trans- 
fer has  been  held  to  constitute  a  pledge ;  that  a  mere  de- 
livery of  the  certificate  of  stock  indorsed  in  blank,  how- 
ever, is  sufficient  to  constitute  a  pledge  without  any 
memorandum  in  writing  to  that  effect  and  without  a 
registry  of  the  same  being  made  on  the  corporate  books. 
See  Cook,  3d  ed.,  sec.  465  and  notes,  in  which  numerous 
authorities  are  cited. 
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For  want  of  time  we  will  not  go  into  any  extended 
discussion  of  the  decisions  bearing  upon  this  subject  by 
our  own  Supreme  Court,  but  we  understand  the  follow- 
ing principles  have  been  well  settled,  and  that  is  to  say, 
first,  that  stock  in  corporations  is  a  property  sui  ge- 
verts ;  second,  that  a  transastion  in  which  stock  is  trans- 
ferred, mortgaged  or  pledged  does  not  come  within  the 
statute  of  frauds;  third,  nor  within  our  registration 
laws;  fourth,  nor  within  the  principle  of  the  case  of 
Clodfeltcr  v.  Cox,  where  notice  to  the  debtor  is  required ; 
fifth,  that  no  notice  to  the  corporation  which  issued  the 
stock  is  required  to  complete  a  transfer,  and  that  the  ti- 
tle passes  by  delivery,  at  least  when  the  stock  is  signed 
even  if  in  blank,  and  that  a  mortgage  or  pledge  of  stock 
may  be  proved  by  parol  evidence.  These  principles  are 
settled  by  the  cases  of  Cherry  v.  Frost,  8  Lea,  1 ;  Planters 
Bank  of  Memphis  v.  Farrington,  13  Lea,  333 ;  Comtek  v. 
Richards,  3  Lea,  1  to  27;  Parker  v.  Bethel  Hotel  Co.,  12 
Pickle,  252 ;  West  Nashville  Planing  Mill  Co.  v.  Bank, 
2  Pickle,  252. 

The  case  of  Young  v.  South  Tredegar  Iron  Co.,  1 
Pickle,  190,  does  not  conflict  with  these  cases.  In  that 
case  the  stock  was  attached  before  there  had  been  any 
attempt  at  the  delivery  of  the  certificates. 

See  also  the  case  of  Smith  v.  Uuhhard,  1  Pickle,  412, 
where  it  is  held  that  the  doctrine  of  Clodfelter  v.  Cox, 
1  Sneed,  330,  is  not  applicable  upon  the  assignment  of 
instruments  which,  though  not  negotiable  by  the  law 
merchant,  are  made  assignable  so  as  to  pass  the  legal 
interest  and  entitle  the  assignee  to  sue  in  his  own  name. 
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And  it  is  also  well  settled  that  even  where  there  is  no 
written  assignment  the  equitable  interest  passes  by  de- 
livery of  such  instruments. 

It  being  settled  that  the  transaction  does  not  come 
within  the  statute  of  frauds  nor  our  registration  laws, 
it  follows  that  the  pledge  was  good  although  there  was 
no  writing  nor  signing  of  the  certificates.  It  was  cer- 
tilinly  good  between  the  parties,  and  the  D.  B.  Loveman 
Co.  holding  the  stock  under^this  arrangement  clearly 
became  the  equitable  owner  or  mortgagee,  and  could 
have  enforced  its  rights  against  D.  B.  Loveman  and  the 
corporation  by  bill  filed  for  that  purpose.  At  the  very 
utmost  only  the  bare  legal  title  remained  in  D.  B.  Love- 
man. This  being  so,  under  the  doctrine  announced  by 
the  case  of  Colijar  v.  Bank,  19  Pickle,  723,  execution 
could  only  reach  that  legal  title,  and  no  interest  would 
pass  to  the  officer  or  a  purchaser  under  it.  We  are 
therefore  of  the  opinion  that  in  a  case  of  this  kind  such 
a  pledge  is  valid  even  against  creditors,  and  the  com- 
plainant is  entitled  to  the  relief  sought  and  to  have  its 
rights  protected. 

There  was  therefore  no  error  in  the  decree  of  the  chan- 
cellor, and  the  same  is  affirmed  with  cost. 

All  concur. 
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ABATEMENT. 

1.  Chancery  jurlBdlction  must  be  resisted  by  pica  in,  de- 
murrer or  motion  to  dismiss , 603 

2.  Plea  in,  not  applicable,  when 629 

3.  Plea  in,  not  sustained  when  bond  not  given  until  after 
issuance  of  attachment,  when 668 

ACCOUNTING. 

Decree  for  codefendant  whose  rights  are  the  same  as  com- 
plainant's    690 

ACTION. 

Ward's  right  of,  on  note  not  extinguished  by  guardian's 
credit  thereon  and  the  ward's  receipt  for  balance  due. .     66 

ACTS  CONSTRUED. 

1.  Chancery  Jurisdiction — Sale  of  land.  Acts  1877,  ch.  — . . .  603 

2.  Jurisdiction,  chancery,  how  resisted.    Acts  1877,  ch.  — . .  603 

3.  Municipal  privilege  tax,  excess  over  state  tax  void.  Acts 
1899,  ch.  432,  sec.  2 2 

ADMISSION. 

In  bill  that  taxes  are  due  does  not  estop  the  parties  from 
raising  in  another  proceeding  question  of  the  legality  of 
the  assessment 727 

AFFIDAVIT. 

Defective,  in  attachment  in  a  Justice  court  can  be  availed 
of  in  chancery,  no  Judgment  having  been  taken  in  the 
Justice  suit  and  same  not  being  a  collateral  attack Ill 

AGENCY. 

See  Principal  and  Agent. 

ANSWER,  AMENDED. 

Assignment  of  error  is  too  late  in  this  court  that  an 
amended  answer  is  contradictory  of  the  original  answer, 
when  exception  not  taken  below 60 

(758)  [1  Ch. 
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ALDERMAN. 

Freehold  qualification  for,  met  where  wife  is  owner  of  land 
in  fee  554 

APBEAL. 

1.  Court  win  not  review  upon,  the  action  at  chambers  of 
chanaellor  upon  an  Injunction 387 

2.  Should  he  allowed  on  dissolving  Injunction,  and  not  de- 
layed until  master  reports  damages 700,  701 

ASSESSMENT. 

1.  Examples  of  good  and  bad  descriptions  in 727 

2.  Question  of  legality  of,  made  though  admission  in  bill 

in  another  proceeding  that  taxes  are  due 727 

3.  Payment  of  taxes  under  void,  not  recovered,  when 728 

4.  Perpendicular  lines  not  substitute  for  dollar  mark  in, 
(See  Usage,  General)   726 

6.  Absence  of  dollar  mark  invalidates  (See  Usage,  (General)  726 

ASSIGNMENT  OF  ERROR. 

1.  Too  late  in  this  court  that  amended  answer  is  contra- 
dictory of  original  answer  when  no  exception  taken  be- 
low       60 

2.  Insufficient,  which  merely  refers  to  the  questions  by  their 
number  and  the  page  of  the  record  on  which  they  are 
found  and  avers  that  the  testimony  they  called  for  was 
incompetent 121 

8.  Decree  in  this  court  though  no  errors  assigned  below, 
when 227 

ATIACHMENT. 

1.  No  Judgment  having  been  taken  in,  in  a  Justice  court,  de* 
feet  in  the  affidavit  in  that  suit  can  be  taken  advantage 

of  in  chancery,  that  not  being  a  collateral  attack Ill 

2.  To  acquire  Jurisdiction  in  chancery  of  nonresident,  on 
bill  filed  to  quiet  title,  it  is  not  necessary  to  attach  the 
land 249 

8.  Had  in  chancery  of  indebtedness  due  nonresident  defend- 
ant, without  Judgment  at  law 629 

4.  Bond  not  given  until  after  issuance  of,  not  ground  for 
plea  in  abatement 668 

ATTORNEY  AT  LAW. 

Admission  and  acts  of,  do  not  work  an  estoppel  on  his 
clients,  when  .^..^ « 727 
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BACK-TAX  PROCEEDING. 

Sale  must  be  had  under,  in  order  to  stop  running  of  stat- 
ute of  limiUtiona   728 

BENEFICIARY. 

Change  in  the  laws  of  a  benefit  society  as  to  the,  not  re- 
troactive, when  7 413 

BENEFIT  SOCIETY. 

Changes  in  the  laws  of  the  order  as  to  the  beneficiary  not 
retroactive,  when 413 

BILL. 

Variance  between  particular  allegation  of,  and  testimony 
cured  by  general  allegations  66 

BILLS  AND  NOTES. 

Widow  bound  by  renewal  of  note  signed  by  husband  and 
wife,  when  36 

BONAFIDE  PURCHASER. 

Of  land  of  insolvent  intestate  gets  title  as  against  cred- 
itors, when 227 

BOND. 

1.  No  recovery  on  guaranty  insurance,  where  answers  to 
material  questions  in  ihe  application  therefor  are  to  be 
"taken  as  conditions  precedent"  and  said  answers  are  un- 
true   366 

2.  Sureties  on,  not  liable  on  renewal  made  after  firm  whose 
debts  were  secured  had  gone  out  of  business 78 

BREACH  OF  TRUST. 

1.  By  guardian  in  crediting  live  stock  on  ward's  note  se- 
cured by  real  estate  mortgage 65 

2.  Debtor  participating  in  guardian's,  takes  no  benefit 
though  acting  in  good  faith 65 

3.  Delay  to  sue  on  the  part  of  the  ward  and  her  husband 
does  not  ratify  guardian's,  when 66 

BUILDING  AND  LOAN  ASSOCIATION. 

On  general  creditors'  bill  against,  filed  in  one  county, 
land  sold  lying  in  another  county 668 
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BURDE5N  OF  PROOF. 

1.  In  proceedings  in  nature  of  quo  warranto,  not  met,  when.  334 

2.  On  state  In  proceedings  in  nature  of  quo  warranto,  when.  334 

3.  Rents  not  decreed  complainants  who  fail  to  meet 690 

CHAMPERTY. 

1.  Affects  all  persons  joining  in  deed  to  land  held  adyersely.  166 

2.  Co-complainant  not  tainted  with;   decree  on  the  merits 

as  to  all  parties  166 

3.  When  appears  on  face  of  bill 166 

CHANCELLOR. 

Findings  of  fact  by,  given  weight  of  jury's  findings  and  pre- 
sumed found  in  accordance  with  results  reached  by  him.     95 

CHANCERY  COURT. 

Sale  made  under  powers  granted  and  terms  fixed  by,  need 
not  be  confirmed,  when 275 

CHANCERY  JURISDICTION. 

See  Jurisdiction,  Chancery. 

CHANCERY  RULE  H. 

improper  under  subsec.  4  of,  to  dispose  of  case,  when....  153 
CHARGE  OP  COURT. 

Not  misleading,  confusing  or  inconsistent,  when 450 

CHARTER. 

See  Municipal  Charter. 
CITY  COUNCIL. 

Waives  its  rules  of  order,  when 700 

CLERK'S  SIGNATURE. 

fliade  by  deputy,  legal 95 

CODE  CONSTRUED. 

1.  Attachment — In  chancery  without  judgment  at  law.   5219 
(Shan.) 629 

2.  Attachment — ^Bond — ^Abatement.  5237  (Shan.)   669 

3.  Back-tax  proceeding— Limitations,  statute  of.  900  (Shan.)  728 
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CODE  CONSTRUED.— Continued. 

4.  Chancery  jurisdiction  —  Nonresident  —  Publication  —  At- 
tachment   6298,  note,  6121,  6162  (Shan.) 249 

6.  Chancery  Jurisdiction — ^How  resisted.  4309,  4311,  sub- 
sec.  2,  code  1858  (Shan.  6119,  6121) 603 

6.  County  court — Crossbill  alleging  debt  improperly  dis- 
missed.    3954  (Shan.),  4201   (T.  &  S.),  6027  (Shan.)....  135 

7.  County  court — Jurisdiction — Partition — ^Infant — ^Life  es- 
Ute.     5010-14,  5042,  5054-56,  6028-31   (Shan.) 240 

8.  County  judge — Error  to  dismiss  crossbill.  8954,  6027 
(Shan.) 135 

9.  Evidence — Bank  books.     5569   (Shan.) 452 

10.  Four-mile   law — Restrictive   ordinance   not  violative   of. 
6795-6   (Shan.)    120 

11.  Guardian's  investment.    4247,  4275,  4280,  4281 65 

12.  Life  insurance — Gaming  and  wagering,  statutes  inappli- 
cable.   3159-3162  (Shan.)   187 

13.  Pleading    and     practice — Immaterial     issue — Chancellor 
may  disregard  jury's  findings.    6282  (Shan.) 449 

14.  Quo  warranto — ^Burden  of  proof.    5165-87,  5171,  5174 335 

15.  Taxes  —  Land     sold     under     decree — 'Reference.      969 
(Shan.)    727 

16.  Trustee — ^Removal — County  court.     5414-5422  (Shan.),...  645 

17.  Witness — Oral  examination — Deposition    read   by    party 
not  taking  same.    5626,  5631   (Shan.) 452 

COHABITATION. 

Deed  given  in  consideration  of  past  illicit,  alone,  not  or- 
dered surrendered,  when  60 

COLLATERAL  ATTACK. 

No  judgment  having  been  taken  in  attachment  in  a  justice 
court,  the  availing  in  chancery  of  a  defective  affidavit  in 
the  justice  suit  is  not  a  collateral  attack Ill 

COMMON  SOURCE  OF  TITLE. 

Sufficient  deraignment  of  title  by  claimants  where  defend- 
ant traces  to  689 

CONDITION  SUBSEQUENT. 

Clause  operating  as,  in  marriage  contract 198 

CONSIDERATION. 

1.  What  is,  for  renewal  by  widow  of  note  signed  by  hus- 
band and  wife 36 
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CONSIDERATION.— ConUnued. 

2.  Application  of  equitable  rule  as  to  adequacy  of,  not  called 
for,  when 86 

3.  Vendor's  lien  not  enforced  for  money  consideration  re- 
cited in  deed  given  for  past  illicit  cohabitation  alone. ...     60 

4.  Deed  ^yen  in  consideration  of  past  illicit  cohabitation 
not  ordered  given  up,  when 60 

5.  Grossly  inadequate,  plenary  proof  of  fraud 213 

CONSIGNOR. 

Not  liable  for  creating  appearance  of  ownership  by  contract 
of  agency,  when 606 

CONTINUANCE. 

Rightly  refused  when  grounded  on  the  lack  of  testimony 
of  a  witness  and  no  sufficient  reason  given  for  not  taking 
his  deposition  in  the  time  allowed 96 

CONSTITUTIONAL  LAW. 

1.  Municipal  ordinance  is  not  unconstitutional  as  class  legis- 
lation, etc.,  which  confines  the  sale  of  spirituous  liquors 
within  certain  limits  of  the  town,  the  charter  conferring 
the  power  of  regulation  120 

2.  Question  of  constitutionality  of  amendment  to  a  city 
charter,  when  a  mere  abstraction,  will  not  be  passed  on.  335 

3.  Proceedings  under  sec.  5219  (Shan.)  constitute  due  pro- 
cess of  law  629 

CONTRACT. 

1.  Of  sale  of  goods  complied  with  by  vendor,  when 400 

2.  Of  agency  and  not  of  purchase 605 

3.  Of  agency  creating  appearance  of  ownership,  consignor 
not  liable,  when  506 

4.  Acts  done  after  compliance  of  foreign  corporation  with 
our  laws,  under  valid  contract  made  in  another  state  be- 
fore said  compliance,  are  valid 506 

CORPORATIONS. 

New  corporation  liable  for  debts,  etc.,  of  old,  which  it  suc- 
ceeds, when  668 

CORPORATION,  FOREIGN. 

Acts  done  after  compliance  of,  with  our  laws,  under  valid 
contract  made  in  another  state  before  said  compliance 
are  valid 506 
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CORROBORATION. 

Of  testimony  of  husband  and  wife  in  evidence  tending  to 
set  up  a  resulting  trust  in  favor  of  wife 18 

COST. 

1.  Not  an  element  in  determining  whether  a  decree  is  final.  153 

2.  Adjudged  against  agent,  who  disclaims  Interest  In  suit, 
when 260 

COUNTY  COURT. 

1.  Jurisdiction  to  sell  land  of  decedent  not  divested!  by  mere 
filing  of  answer  raising  the  question  of  title  to  the  land.  135 

2.  Jurisdiction  to  make  sale  in  partition  and  bar  Infant's 
life  estate  240 

8.  Has  jurisdiction  and  power  to  remove  trustee,  statutory 
grounds  being  shown  645 

CROSSBILL. 

Erroneously  dismissed  by  county  Judge,  when 135 

CURTESY, 

See  Estate  by  Curtesy. 

DAMAGES. 

1.  Measure  for  wrongfully  enjoining  municipal  ordinance . .  701 

2.  Merely  nominal,  where  no  pecuniary  or  property  right 
injured .^ 701 

DECREE. 

i  See  Pinal  Decree. 

1.  Amounts  to  confirmation  of  sale,  though  not  expressly 
prayed  in  bill,  when 275 

2.  Improvident,  on  petition  by  next  friend  binds  infant 276 

8.  Not  reversed  for  admission  of  witness'  opinion 460 

4.  On   accounting  for   codefendant   whose  rights  are   the 

same  as  complainant's  690 

DEED. 

See  Delivery  of  Deed. 

1.  Clerk's,  must  be  supported  in  ejectment  by  production  of 
judgment  or  decree  9 

2.  Made  part  of  record  by  marking  as  exhibits 10 

8.  Taken  in  names  of  both  husband  and  wife,  trust  results 

to  wife  when  lands  bought  by  husband  with  funds  de- 
scended to  wife  18 
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DEED. — Continued. 

4.  Fraud  not  shown  by  circumstances  in  procuring 165 

6.  Of  person  non  compos  mentis  will  not  be  set  aside,  when.  166 

6.  To  land  held  adversely  is  champertous  and  void 166 

7.  Misunderstanding  in  mind  of  agent  does  not  alter  char- 
acter of  act  as  delivery  of 249,  260 

DELIVERY  OP  DEED. 

Misunderstanding  in  mind  of  agent  does  not  alter  charac- 
ter of  act  as 249,  260 

DEMURRER. 

Chancery  jurisdiction  must  be  resisted  by,  plea  in  abate- 
ment or  motion  to  dismiss 603 

DEPOSITION. 

Oral  examination  of  witness,  supplementing  deposition 
read  by  party  not  taking  same,  permitted  in  chancellor's 
discretion 461 

DESCRIPTION. 

1.  Of  land  in  tax  deed  fuller  than  in  assessment  not  objec- 
tionable    io 

2.  Examples  of  good  and  bad,  in  assessments 727 

DOLLAR  MARK. 

See  Usage,  General. 

1.  Absence  of,  from  an  assessment  invalidates  It 726 

2.  Perpendicular  lines  not  substitute  for,  in  assessment...  726 

DUE  PROCESS  OF  LAW. 

Proceedings  under  sec.  6219  (Shan.)  constitute 629 

EASEMENT. 

Of  necessity  need  not  be  expressly  reserved,  when 681 

EJECTMENT. 

1.  Clerk's  deed  in,  must  be  supported  by  production  of  Judg- 
ment or  decree  9 

2.  Defendant  in,  need  not  supply  evidence  by  bill  of  ex- 
ceptions        8 

8.  Complainant  in,  is  not  aided  by  the  fact  that  both  parties 
claim  under  deeds  purporting  to  be  based  on  the  same 


766  INDEX.  [1  Ch. 

BJBGTMENT.-<k>ntlnued. 

decree,  the  record  of  the  latter  cause  not  being  In  the 
transcript  9 

ERROR,  ASSIGNMENT  OF. 

Sustained  which  attacks  sufficiency  in  ejectment  of  clerk's 
deed  standing  alone  9 

ESTATE  BY  CURTESY. 

Ck)nyeyed  to  minors  will  not  be  sold 240 

ESTOPPEL. 

1.  No,  on  parties  admitting  in  bill  that  taxes  are  due,  from 
raising  in  another  proceeding  question  of  legality  of  as- 
sessment    727 

2.  Attorney's  acts  do  not  work  an,  on  his  clients,  when. ..  727 

EVIDENCE. 

1.  Clerk's  deed  must  be  supported  in  ejectment  by  produc- 
tion of  Judgment  or  decree 9 

2.  Sufficiency  of  clerk's  deed  standing  alone  in  ejectment, 
assignment  of  error  attacking  sustained 9 

t  3.  Defendant  in  ejectment  need  not  supply,  by  bill  of  ex- 
ceptions         9 

4.  Complainant  is  not  aided  in  ejectpent,  both  parties 
claiming  under  deeds  purporting  to  be  based  on  the  same 
decree,  where  the  record  of  the  latter  cause  is  not  in  the 
transcript  9 

6.  bufficient  corroboration  of  testimony  of  husband  and  wife 
in,  tending  to  set  up  a  resulting  trust  in  favor  of  the 
wife 18 

6.  Corroborating  witness  not  impeached,  when 19 

7.  Showing  a  different  transaction  from  that  alleged,  is  ad- 
missible under  general  allegations  of  the  bill 66 

8.  Sufficient  to  establish  fraud  in  procuring  marriage  con- 
tract    199 

9.  Of  identity  of  former  slave  with  complainant 213 

10.  Objection  to,  waived  by  nonresident  defendant,  when...  249 

11.  Decree  not  reversed  for  admission  of  witness'  opinion, 
when 450 

12.  Witness  need  not  qualify  as  character  witness  in  order 
to  testify  as  to  the  business  honor  of  one  not  a  party, 
when  460 

18.  Opinion  as  to  weight  of,  not  expressed  by  chancellor, 
when > . . 450 
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BVIDENCE. — Continued. 

14.  Bank's  printed  disclaimer  form  admitted  though  making 

of  representation  complained  of  is  denied 451 

15.  Disclaimer  not  being  a  defense  to  fraud  and  deceit,  yet 
a  bank's  printed  disclaimer  form  is  admitted,  no  imputa- 
tion of  fraud  and  deceit  arising  under  the  Issues 451 

16.  Oral  examination  of  a  witness,  supplementing  deposition 
read  by  party  not  taking  same,  permitted  in  chancellor's 
discretion 451 

17.  Books  of  bank  admissible 452 

18.  Which  does  not  overcome  fact  of  agency 505 

19.  Parol,  admissible  as  against  justice's  docket  entries, 
when  576 

20.  Where  counsel  agree  that  a  copy  from  "tax"  books  filed 
as  an  exhibit  may  be  admitted  as  evidence  and  also  as 
to  a  fact  shown  on  said  books,  resort  need  not  be  had  to 
the  assessment  books  726 

EXCEPTIONS,  BILL  OP. 

Defendant  in  ejectment  need  not  supply  evidence  by 9 

FALSE  REPRESENTATIONS. 

Mistake  of  law  superinduced  by,  will  be  relieved  against..  198 

FINAL  DECREE. 

Test  as  to  what  is.    Cost  not  an  element 153 

FOUR-MILE  LAW. 

Does  not  confer  the  right  to  sell  intoxicating  liquors  in  all 
incorporated  towns  and  anywhere  thereUi,  and  an  ordi- 
nance prohibiting  said  sale  is  not  violative  thereof 120 

FRAUD. 

1.  Circumstances  not  showing,  in  procuring  deed 165 

2.  Marriage  contract  set  aside  for 198 

3.  Sufficient  evidence  to  establish  in  procuring  marriage 
contract  199 

4.  Grossly  inadequate  consideration  plenary  proof  of 213 

5.  Insufficient  statement  of  facts  as  to  value  amounting  to.  213 

6.  Effect  of  agent's,  cannot  be  overcome,  he  having  all  the 
evidence  in  his  possession  at  time  of  fraudulent  act. . . .  214 

FRAUDULENT  REPRESENTATION. 

Influllicieiit  statement  of  facts  as  to  value  amoanting  t«      111 
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FREEHOLD. 

Husband  has  estate  of,  in  wife's  land 554 

GAMING  AND  WAGERING. 

Statutes  against,  not  applicable  to  contract  of  life  insur- 
ance effected  by  niece  on  life  of  uncle 187 

GUARDIAN  AND  WARD. 

1.  Live  stock  credited  by  guardian  on  ward's  notes  secured 

by  real  estate  and  then  converted  by  him,  not  ratified..     65 

2.  Breach  of  trust  by  guardian  in  crediting  live  stock  on 
ward's  note  secured  by  real  estate 65 

3.  Debtor  participating  In  guardian's  breach  of  trust  takes 

no  benefit  though  acting  in  good  faith 65 

4.  Delay  of  ward  and  her  husband  to  sue  does  not  ratify 
guardian's  acts,  when  66 

5.  Suit  by  husband  of  ward  not  barred  by  six-year  statute 
of  limitation  on  note  given  her  guardian  before  the  mar- 
riage       66 

6.  Ward's  right  of  action  on  note  not  extinguished  by  guar- 
dian's credit  Indorsed  thereon  and  ward's  receipt  for 
balance  due 66 

GUARANTY  INSURANCE. 

No  recovery  where  answers  to  material  questions  in  appli- 
cation for  bond  are  to  be  "taken  as  conditions  preced- 
ent'* and  said  answers  are  untrue 365 

HOSPITAL  FOR  INSANE. 

N, 

1.  Patient  presumed  properly  admitted  as  state  patient, 
when  349 

2.  Husband  may  place  wife  In,  as  state  patient,  when 349 

HUSBAND  AND  WIFE. 

1.  Trust  results  to  wife  In  lands  bought  by  husband  with 
funds  descended  to  wife,  though  deed  taken  in  names  of 
both  18 

2.  Sufficient  corroboration  of.  In  testimony  tending  to  set 

up  a  resulting  trust  In  favor  of  wife 18 

3.  Application  of  equitable  rule  as  to  adequacy  of  considera- 
tion not  called  for  where  widow  renews  note  signed  by 
botn,  when  36 

4.  Widow  bound  by  renewal  of  note  signed  by  husband  and 
wife,  when  36 
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HUSBAND  AND  WIFE.— Continued. 

5.  Delay  of  wife  before  marriage  and  of  husband  afterward 
to  sue  wife's  guardian  does  not  ratify  latter's  breach  of 
trust,  when  66 

6.  Suit  of  husband  on  note  given  his  wife's  guardian  before 
the  marriage,  not  barred  by  the  six-year  statute  of  limi- 
tation       66 

7.  Husband  may  place  wife  in  hospital  for  insane  as  state 
patient,  when  349 

8.  Husband  has  freehold  estate  in  wife's  land 554 

9.  Husband  held  to  be  wife's  agent  in  effecting  loan  from 
insurance  company  whereby  policy  on  his  life  for  her 
benefit  was  put  In  force 562 

INFANT. 

1.  County  court  has  jurisdiction  to  make  sale  in  partition 
and  bar  infant's  life  estate 240 

2.  Bound  by  petition  of  next  friend,  though  decree  thereon 

is  improvident 276 

INJUNCTION. 

1.  The  chancery  court  may  enjoin,  to  the  extent  to  which  it 

is  void,  a  municipal  ordinance 2 

2.  Chancellor's  action  on,  at  chambers  is  interlocutory,  and 
will  not  be  reviewed  on  appeal 387 

3.  Bill  to  enjoin  justice  of  the  peace  from  qualifying  prop- 
erly dismissed  on  motion,  when 387 

4.  Appeal  should  be  allowed  on  dissolving,  and  not  delayed 
until  master  reports  damages  700,  701 

INSURANCE,  BENEFIT. 

Changes  in  the  laws  of  a  benefit  society  as  to  the  benefi- 
ciary, not  retroactive,  when  413 

INSURANCE,  LIFE. 

See  Life  Insurance. 
INTESTATE. 

Bona  fide  purchaser  of  land  of  insolvent,  gets  title  as 
against  creditors  227 

1  Ch.  —  49 
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INTOXICATING  LIQUORS. 

See  Spirituous  Liquors;  Municipal  Ordinance. 

INVESTMENT. 

Change  of  ward's,  from  form  prescribed  by  statute  to  one 
not  authorized  constitutes  breach  of  trust 65 

ISSUE. 

1.  Negative  response  by  jury  to  one  of  four  essential  dlvls- 

'!  Ions  or  elements  of,  defeats  recovery 449 

t       2.  Findings  of  Jury  on  immaterial,  may  be  disregarded  by 

chancellor 449 

JURISDICTION,  CHANCERY. 

1.  Chancery  may  enjoin  a  municipal  ordinance,  to  the  ex- 
tent to  which  it  is  void 2 

2.  How  acquired  of  nonresident  on  bill  filed  to  quiet  title..  249 

3.  Must  be  resisted  by  plea  in   abatement,   demurrer  or 
motion  to  dismiss 603 

4.  Plea  to,  inapplicable,  when  629 

JURISDICTION  OF  COUNTY  COURT. 

See  County  Court. 
JURY. 

1.  Findings  of,  on  immaterial  Issues  may  be  disregarded 

by  chancellor  449 

2.  Negative  response  by,  to  one  of  four  essential  divisions 

or  elements  of  issue  defeats  recovery 449 

3.  Not  having  been  Influenced  by  the  admission  of  witness' 
opinion,  a  decree  will  not  be  reversed  therefor 450 

JUSTICE  OF  THE  PEACE. 

1.  Commission  to,  to  take  privy  examination  of  married 
woman  not  illegal  because  clerk's  signature  thereto  made 

by  deputy  95 

2.  Bill  to  enjoin  qualification  of,  properly  dismissed  on  mo- 
tion, when   387 

3.  Parol  evidence  admissible  as  against  docket  entries  of, 
when 576 

LANDLORD  AND  TENANT. 

1.  Landlord  not  bound  to  make  repairs 653 

2.  Landlord  does  not  render  premises  untenantable,  when. .  653 

3.  Eviction  not  effected  by  landlord,  when 653 
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LAND  SALE. 

1.  Different  trftcts  may  be  sold  as  a  whole  in  chancery. . . .  604 

2.  Different  tracts  sold  as  a  whole  in  chancery  may  not  be 
collaterally  attacked  604 

LESSOR  AND  LESSEE. 

See  Landlord  and  Tenant. 

LIFE  ESTATE. 

County  court  has  jurisdiction  to  make  sale  in  partition  and 
bar  infant's  240 

LIFE  INSURANCE.  ^ 

1.  Gaming  and  wagering  statutes  inapplicable  to  contract 

of,  by  niece  on  uncle's  life 187 

2.  Niece  effecting  and  keeping  up  insurance  on  uncle's  life 
entitled  to  proceeds  of  policy,  as  against  his  widow  and 
children 187 

8.  Husband  held  to  be  the  agent  of  his  wife  in  effecting  a 
loan  from  an  insurance  company  whereby  a  policy  on  his 
life  for  her  benefit  was  put  in  force 562 

LIFE  TENANT. 

1.  Complainants'  right  to  rent  accruing  on  date  of  death  of, 
rents  not  decreed  them  on  failure  to  fix  that  date 690 

2.  Claimant*  under,  liable  for  cutting  timber  tor  sale 690 

LIMITATIONS,  STATUTES  OF. 

1.  Of  six  years  does  not  bar  suit  of  husband  on  note  given 

to  wife's  guardian  before  the  marriage  66 

2.  Insufficient  plea  of  689 

3.  Running  of,  arrested  as  to  taxes  upon  filing  bill  asking 
for  sale  of  land 727 

4.  Sale  must  be  had  under  back-tax  proceeding  to  stop  run- 
ning of 728 

LIQUOR  DEALERS. 

See  Spirituous  Liquors. 

Ordinance  confining  business  of,  to  daylight  not  unreason- 
able or  oppressive  700 

LIVE  STOCK. 

1.  Credited  by  guardian  on  ward's  note  secured  by  real  es- 
tate mortgage  and  then  converted  by  guardian,  not  rat- 
ified       65 
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ft 

LIVE  STOCK.— Continued. 

2.  Breach  of  trust  by  guardian  In  crediting,  on  ward's  note 
secured  by  real  estate  mortgage 65 

MARRIAGE  CONTRACT. 

1.  Set  aside  for  fraud  198 

2.  Clause  in,  operating  as  condition  subsequent 198 

3.  Sufficient  evidence  to  establish  fraud  in  procuring 199 

MARRIED  WOMAN. 

Commission  to  take  privy  examination  of.  Issued  to  Justice 
of  the  peace  not  illegal  because  clerk's  signature  thereto 
made  by  deputy  95 

MINOR. 

1.  Estate  by  curtesy  conveyed  to,  will  not  be  sold 240 

2.  Purchase  by  trustee  adversely  to  the  interest  of,  inures 
to  benefit  of,  though  fact  of  trusteeship  unknown  to 
latter 689 

MISJOINDER  OF  PARTIES. 

None  of  complainants,  when  668 

MISTAKE  OF  LAW. 

Superinduced  by  false  representations,  relief  granted 
against 198 

MORAL  OBLIGATION. 

Supplements  and  supports  legal  one 36 

MOTION. 

To  dismiss,  one  mode  of  resisting  chancery  jurisdiction. .  603 

MULTIFARIOUSNESS. 

Several  persons  of  the  same  class  may  unite  to  prevent  the 
collection  of  an  illegal  tax 2 

MUNICIPAL  CHARTER. 

Question  of  constitutionality  of  amendment  to,  when  a 
mere  abstraction,  will  not  be  passed  on 335 
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MUNICIPAL  ORDINANCE. 

1.  Restricting  the  sale  of  spirituous  liquors  within  certain 
limits  of  the  town  is  not  unconstitutional,  as  class  legis- 
lation, etc.,  the  charter  conferring  the  power  of  regula- 
tion  120 

2.  Prohibiting  the  sale  of  intoxicating  liquors  in  certain 
limits  of  an  incorporated  town  does  nqt  violate  the  four- 
mile  law  120 

3«  Reasonable  which  restricts  sale  of  intoxicating  liquors 
within  certain  limits  of  an  incorporated  town 120 

4.  Confining  business  of  liquor  dealers  to  daylight  not  un- 
reasonable or  oppressive  700 

5.  Rules  of  order  waived  on  passage  of,  when 700 

6.  Measure  of  damages  for  wrongfully  enjoining 701 

MUNICIPAL  PRIVILEGE  TAX. 

Ordinance  levying,  void  as  to  excess  over  state  tax 1 

NEXT  FRIEND. 

Petition  by,  binds  infant,  though  decree  rendered  thereon 
improvident  276 

NON  COMPOS  MfiNTIS. 

1.  When  deed  of  person,  will  not  be  set  aside 165 

2.  Circumstances  in  the  procuring  a  deed  from  person,  do 
not  show  fraud,  when  165 

NONRESIDENT. 

1.  How  jurisdiction  of,  acquired  in  chancery  on  bill  filed  to 
quiet  title  249 

2.  Defendant  waives  objection  to  evidence,  when 249 

OBSTRUCTIONS. 

Vendee  has  no  right  to  change  fiow  of  surface  water  by. .  531 

ORDINANCE. 

See  Municipal  Ordinance. 

1.  Levying  municipal  privilege  tax  void  as  to  excess  over 
state  tax  1 

2.  Void  in  part,  may  be  enjoined  In  chancery  to  the  extent 

to  which  it  is  void 2 

OWNERSHIP. 

Appearance  of,  created  by  contract  of  agency,  consignor  not 
liable,  when  506 
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PARTIES,  JOINDER.  OP. 

1.  Several  persons  of  the  same  class  may  Unite  to  prevent 
the  collection  of  an  illegal  tax 2 

2.  No  misjoinder  of,  complainant,  when 668 

PARTNERSHIP. 

Sureties  on  bond  made  on  dissolution  of,  not  bound,  when.    78 

PARTITION. 

County  court  has  jurisdiction  to  make  sale  in,  and  bar  in- 
fant's life  estote  '  240 

PLEADING  AND  PRACTICE. 

1.  Assignment  of  error  too  late  in  this  court  that  amended 
answer  is  contradictory  of  original  answer  when  no  ex- 
ception taken  below  60 

2.  An  assignment,  of  error  Is  insufficient  which  merely  re- 
fers to  the  questions  by  their  number  and  the  page  of 
the  record  and  avers  that  the  testimony  they  called  for 
was  incompetent  121 

3.  Improper  under  Chancery  Rule  II.,  subsec.  4,  to  dispose 

of  case,  when  153 

4.  Decree  in  this  court  though  no  errors  assigned  below, 
when 227 

5.  Chancellor  may  disregard  jury's  findings  on  immaterial 
issues 449 

6.  Negative  response  by  jury  to  one  of  four  essential  divis- 
ions or  elements  of  issue,  defeats  recovery 449 

7.  Example  of  insufficient  plea  of  statute  of  limitations...  689 

PRACTICE. 

See  Pleading  and  Practice. 

PRINCIPAL  AND  AGENT. 

1.  Effect  of  agent's  fraud  cannot  be  overcome,  he  having 
all  the  evidence  in  his  possession  at  time  of  fraudulent 
act  214 

2.  Misunderstanding  in  mind  of  agent  does  not  alter  char- 
acter of  act  as  the  delivery  of  a  deed 249,  250 

3.  Cost  adjudged  against  agent  who  disclaims  interest  in 
suit,  when  250 

4.  Contract  of  agency  and  not  of  purchase 505 

6.  Fact  of  agency,  evidence  not  overcoming 506 

6.  Agency  creating  appearance  of  ownership,  consignor  not 
liable,  when  *.  506 

7.  Husband  held  to  be  wife's  agent  in  effecting  a  loan  from 
a  life  insurance  company  whereby  a  policy  on  his  life 
for  her  benefit  was  put  in  force 562 
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PRIVILEGB  TAX. 

Municipal  ordinance  levying,  yoid  as  to  excess  over  state 
tax 1 

PRIVY  EXAMINATION. 

Commission  to  Justice  of  the  peace  to  take,  not  illegal  be- 
cause clerk's  signature  thereto  made  by  deputy 95 

PROCESS. 

Nonresident  brought  in  by  publication  alone  on  bill  filed  to 
Quiet  title 249 

PRO  CONFESSO. 

1.  Failure  to  take  order  for,  treated  as  dismissal,  when 19 

2.  Petitioner  refused  decree  for  taxes  paid  on  void  assess- 
ment although  petition  taken  for  confessed 728 

QUIA  TIMET. 

Properly  dismissed  on  motion,  when ^ 387 

QUO  WARRANTO. 

1.  Burden  of  proof  in  proceedings  in  nature  of,  not  met, 
when  334 

2.  Burden  of  proof  on  state  in  proceedings  in  nature  of, 
when  334 

RATIFICATION. 

See  Guardian  and  Ward. 

1.  Court  will  not  ratify  act  of  guardian  in  crediting  live 
stock  on  note  of  ward  secured  by  real  estate  mortgage 
where  he  converted  said  live  stock  to  his  own  use 65 

2.  Delay  to  sue  does  not  constitute,  by  ward  and  her  hus- 
band of  guardian's  acts,  when 66 

REASSESSMENT. 

Cause  stayed  on  motion  for 728 

RECORD. 

Marking  of  deeds  as  exhibits  makes  them  part  of 10 

RENTS. 

Not  decreed  complainants  who  fail  to  meet  burden  of 
proof 690 
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RES  ADJUDICATA. 

Former  Judgment  is  not,  "when 662 

RESULTING  TRUST. 

1.  Sufficient  corroboration  of  husband  and  wife  in  testimony 
tending  to  set  up,  in  favor  of  wife 1& 

2.  In  favor  of  wife  in  lands  bought  by  husband  with  funds 
descended  to  wife,  though  deed  taken  in  names  of  both..    1& 

RULES  OF  ORDER. 

Of  city  council  waived,  when TOO 

SALARY. 

Definition  of  term  334 

SALE. 

1.  By  sample,  vendees  bound  by  lapse  of  time,  when 42 

2.  Decree  amounts  to  confirmation  of,  though  not  expressly 
prayed  in  bill,  when  27& 

3.  Not  required  to  be  confirmed,  when 275 

4.  Contract  of,  complied  with  by  vendor,  when 400 

SEPARATE  ESTATE. 

Trust  results  to  wife  in  lands  bought  by  husband  with 
funds  descended  to  wife  and  treated  as,  though  deed 
taken  in  names  of  both 18 

SLAVE. 

Evidence  of  identity  of  former,  with  complainant 213 

SPIRITUOUS  LIQUORS. 
See  Liquor  Dealers. 

1.  Municipal  ordinance  which  restricts  sale  of,  within  cer- 
tain limits  of  an  incorporated  town  is  reasonable 120 

2.  Municipal  ordinance  prohibiting  the  sale  of,  within  cer- 
tain limits  of  an  incorporated  town  is  not  violative  of  the 
four-mile  law  120 

3.  Municipal  ordinance  restricting  sale  of,  within  certain 
limits  not  unconstitutional  as  class  legislation,  etc.,  the 
charter  conferring  the  power  to  regulate 120 

SPRINKLER,  AUTOMATIC. 

Water  company  may  charge  private  corporation  for  pres- 
sure and  water  for,  though  under  contract  to  supply  same 
to  city  for  fire  protection 696 
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STATE  PATIENT. 

See  Hospital  for  insane;  Husband  and  Wife. 

STOCK  CERTIFICATE. 

Transfer  of,  by  mere  manual  dellyery  good  as  against  exe- 
cution creditor  749 

SURETIES. 

Not  liable  on  renewal  made  after  firm  whose  debts  were  se- 
cured had  gone  out  of  business 78 

SURFACE  WATER. 

No  right  in  vendee  to  change  natural  topography  so  as  to 
deflect  course  of   531 

.TAX  DEED. 

No  objection  that  a,  contains  a  fuller  description  of  the 
land  than  the  assessment  .' 10 

TAXES. 

1.  Running  of  statute  of  limitations  as  to,  arrested  upon 
filing  bill  asking  for  sale  of  land 727 

2.  Payment  of,  under  void  assessment  not  recovered,  when.  728 

TITLE. 

See  Common  Source  of  Title. 

1.  In  ejectment,  both  parties  claiming,  under  the  same  de- 
cree, complainant  is  not  aided  where  the  record  of  the 
latter  cause  Is  not  in  the  transcript 9 

2.  Deraignment  of,  sufficient,  when  €89 

3.  Defendant  tracing  to  common  source  of,  claimants'  de- 
raignment of,  sufficient,  when  689 

TOPOGRAPHY,  NATURAL. 

What  is  531 

TRUST,  BREACH  OF. 

See  Breach  of  Trust. 

TRUSTEE. 

1.  Beneficiaries  of  trust  may  petition  for  removal  of 645 

2.  Statutory  ground  for  removal  being  shown,  county  court 
may  act  645 
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TRUSTEE. — Ck>ntinued. 

8.  Purchase  by,  in  adverse  interest  to  minors  for  whom 
acting  inures  to  benefit  of  latter,  when  €89 

4.  Cannot  assume  adverse  relation  to  minors  for  whom  act- 
ing without  express  notice  to  them,  though  fact  of  trus- 
teeship unknown  to  latter  689 

USAGE,  GENERAL. 

Use  of  perpendicular  lines  for  a  series  of  years  in  tax  of- 
fices of  twenty  counties  does  not  convert  such  lines  into 
substitutes  for  dollar  marks  726 

VARIANCE. 

Between  particular  allegation  and  the  testimony  cured  by 
general  allegations  of  the  bill 66 

VENDEE. 

1.  Bound  by  lapse  of  time  in  sale  by  sample,  when 42 

2.  Takes  land  onerated  with  an  easement  of  necessity, 
when 531 

VENDOR'S  LIEN. 

Not  enforced  for  money  consideration  stated  in  deed  given 
for  past  illicit  cohabitation  alone  60 

WASTE. 

Claimant  under  life  tenant  liable  for  cutting  timber  for 
sale 690 

WATER  COMPANY. 

May  charge  private  corporation  for  pressure  and  water  for 
automatic  sprinkler,  though  under  contract  to  supply 
same  to  city  for  fire  protection 596 

WIFE. 

See  Husband  and  Wife;  Hospital  for  insane;  State  Patient. 

WILL. 

v'Clause  "all  my  other  real  estate"  referred  to  the  rever- 
sionary interest  in  the  home  place,  it  not  being  shown 
that  testator  had  any  other  real  estate  besides  the  home 
place MS 


4 
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WITNESS. 

1.  Corroborating,  not  impeached,  when  19 

2.  Lack  of  testimony  of,  when  no  sufficient  reason  given  for 
not  taking  his  deposition  in  the  time  allowed,  is  not 
ground  for  continuance  96 

3.  Need  not  qualify  as  character  witness  in  order  to  testify 

as  to  the  business  honor  of  one  not  a  party,  when 460 

4.  Decree  not  reversed  for  admission  of  opinion  of,  when. .  460 
6.  Oral  examination  of,  supplementing  deposition  read  by 

party  not  taking  same,  permitted  in  chancellor's  discre- 
tion    451 


